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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DENISE M. GALASSQ )
) CASE NO.C13-0699MAT
Plaintiff, )
)
v. )
) ORDERRE: SOCIAL SECURITY
CAROLYN W. COLVIN, Acting ) DISABILITY APPEAL
Commissioneof Social Security, )
)
Defendant )
)

Plaintiff Denise M. Galassproceeds through counselherappeal of a final decisign

of the Commissioner of the Social Security Administration (Commissioner). | The

Commissioner denied Plaifits applicationfor Disability Insurance Benefits (DIB) after|a
hearing before an Administrative Law Judge (ALHaving considered the ALJ’s decision,
the administrativerecord (AR), and all memoranda of recotide Court REVERSES and
REMANDS for further proceedings

FACTSAND PROCEDURAL HISTORY

—

Plaintiff was born on XXXX, 1972 Shecompleted high schoand two years d

1 Plaintiff's date of birth igedacted back to the year of birth in accordance with Federal Rule

of Civil Procedure 5.2(a) and the General Order of the Court regarding PublkssAto Electronic
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college and has worked as a property managehomeless shelter coordinataguality
assurance techniciamnanufacturing laborer anehachinist, and radio reporter. (AR 14
205.)

Plaintiff appliedfor DIB on June 17, 2009. (AR 79.) Thapplicationwas denied
initially and upon reconsideratioand Plaintiff timely requestedreearing. (AR aB0-82, 8%
88, 90) OnJuly 14, 2011, Al Laura Valenteneld a hearingiaking testimony from Rintiff
and a vocational experAR 28-77) On August 24, 2011, the ALJ issued a decision fin
Plaintiff not disabled. (AR 1{22.) The Appeals Council denied review (AR6)L and
Plaintiff appealedhe Commissioner’s decisida this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ's decision pursuant to 42 U.S
405(9).

DISCUSSION

D8,

ding

.C. 8

The Commissioner follows a fivetep sequential evaluation process for determining

whether a @dimant is disabled See20 C.F.R. 8§ 404.1520, 416.920 (2000). At step or]
must be determined whether the claimant is gainfully employed. The ALJ fountifftead
not engaged in substantial gainful activity since March 1, 20@6originaf alleged onse
date. (AR 12 At step two, it must be determined whether a claimant suffers from a

impairment. The ALJ found that Plaintiff's fioromyalgia, anxiety, borderlinesqeality

Case Files, pursuant to the official policy on privacy adopted by the diu@imiferenceof the United
States.

2 Plaintiff amended her alleged onset date to June 4, 2008, at the hearing. (AR 32.)
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disorder, and depression were seve(@R 12-13) Step three asks whether a claima
impairments meet or equal a listedpairment. The ALJ found thatldmtiff’'s impairments
did not meet or equal theiteria of a listed impairment. (AR 134.)

If a claimant’s impairments do not meet or equal a listing, the Commissione
assess residual functional capacity (RFC) and determine at step four whetblairhant ha
demonstrated an inability to perform pasievant work. The ALJ foundl&ntiff capable of
performing less than the full range of light work as defined in 20 C.F.R. 88 404.15
416.967(b), such that she can lift and/or carry 20 pounds occasionally and 10
frequently. All of her postural activities are limited to frequent, but she caasiooally
climb ladders and crawl. She must avaidncentrated exposure to extreme cold
vibration. The ALJ alsdound that, mentally Plaintiff can understand, remember, and c
out simple, routine instructions associated with unskilled work, and that she can und
remember, and carry out more complex tasks but only for up tohivels of a workday She
can understand and carry out work tasks for two hours at a time, with usual and cu
breaks, throughout an eighbur workday. She can work superficially with the gen
public, and work in coordination with a small group e toworkers. She can meet avera
production standards. (AR 14-20.)

With this assessment, the ALJ founldiRtiff able to performher past relevant wor
as a warehouse workerAR 20.) She also found that, the alternative, Plaintiff coul
perform the requirements of other representative occupations such as bottle packiky,
folder, and motel cleaner. (AR 20-21.)

This Court’'s review of the ALJ’'s decision is limited to whether the decision
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accordace with the law and the findings supported by substantial evidence in the recq
whole. See Penny v. Sulliva@ F.3d 953, 956 (9th Cir. 1993). Substantial evidence n
more than a scintilla, but less than a preponderance; it means such relgdante as

reasonable mind might accept as adequate to support a conciMsigallanes v. Bower881
F.2d 747, 750 (9th Cir. 1989). If there is more than one rational interpretation, one o
supports the ALJ’s decision, the Court must uphold that decisitlomas v. Barnhart278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff arguesthe ALJ erred by (1) rejecting the opinions of treating physi
Susana Escobar, M.D.; (2) rejecting the opinion of examining psychofigytits Sanchez
Ph.D.; (3) discounting her credibility; (4) rejecting the statement provided by her mc
Linda Galassoand (5) failing to discuss the observations of SociauBgy Administration
stafft The Commissioner argues that the ALJ’s decision should be affirmed beca
supported by substantiavidenceand free from legal error

Dr. Escobar’s Opinions

Dr. Escobar wrote a letter in November 2010 opining that although Plai
condition has improved, mental and physical limitations cause “persistent Hallgnge”
that require her to take care of herself to the exclusion of working. (AR 464.) $h
completed a form opinion in June 2011, indicating that Plaintiff had a number of n
limitations as to sustained concentration and persistence, social ioteractd adagation.
(AR 626-29.)

The ALJ gave little weight to both opinions. (AR-29.) As to the November 20!

letter, the ALJ found it lacking corroboration via “objective information or other stipgd
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documentation,” and also found it to beconsistent with Plaintiff's daily activities and
consultative physical examination. (AR 19.) The ALJ likewise discounted the Junég
opinion due to “lack of documentation or other objective testing,” and inferred thi
Escobar’s opinion was “exatively based on the claimant’s sedporting while attempting t

qualify for benefits.” (AR 20.) Plaintiff argues that the ALJ’s reasons facadinting Dr

Escobar’s opinions were neither specific nor legitimate, and thus erron&agslester V.

Chater, 81 F.3d 821, 830 (9th Cir. 1996).

The Courtagrees with Plaintiff thatneof the ALJ’s reasonss not specific. The ALJ

a

> 2011

at Dr.

(@]

indicated that she discounted Dr. Escobar’s opinions on the grounds that Plaintiff’'s sgmptom

improved (AR 19), but did not citany evidence to support that improvemeithe record
shows that Plaintiff's symptoms waxed and waned, with some-t&rartimprovement ami
periods of exacerbatiorSee, e.g.AR 40623, 49293, 499, 502, 505, 511, 518r. Escoba
herself noted that Plaintiff's had “come a long way in terms of how she is hariuin
medical conditions,” but nonetheless opined that Plaintiff could not work. (AR 464.)
because it is not clear what “improvement” the ALJ was referring to, the Courtdamh
thatit would provide a basis for discounting Dr. Escobar’s opinion.

But the ALJ’s other reasons for discounting Dr. Escobar’s opinions are suffidiba
ALJ indicated that Plaintiff’'s daily activities (summarized at AR11®, and specifically he
ability to help her mother recover from surgery, are inconsistent with Dr. Escobar’s of
regarding Plaintiff's physical limitations caused by fibromyalgi@he ALJ noted thg
Plaintiff reportedto providersthat five times a week she was able to do yogdk,wan,

and/or go to the gym, and that she hiked five miles in August 2010. (AR 16 (citing38H
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517, 567, 616).)Plaintiff further reported the ability to prepare meals and help her f3

with yardwork. (AR 16 (citing AR 347).5he alsdestifiedat the administrative hearing th

she had recently enrolled in a new fitness gym, and that she had traveled toytlear

Olympic peninsula and San Juan lIsland. (AR 19 (referencing AR 45, 52)e ALJ
reasonably construed this evidence of Plaintifftslities to participate irthe activities ag
inconsistent with Dr. Escobar’s opinion regarding her limitatioBee Tommasetti v. Astr
533 F.3d 1035, 1038 (9th Cir. 2008) (“The ALJ’s findings will be upheld ‘if supporte

inferences reasonably dravinom the record. . . .”” (quotingatson v. Comm’r of Social Se
Admin, 359 F.3d 1190, 1193 (9th Cir. 2004)).

The ALJ also discounted Dr. Escobar’s opinions as unsupported. (AR 9.
Escobar’s opinions contain many descriptions of Plaintiff's subjective symptoitigut
accompanying clinical observations or independent noBe, e.g.AR 62829 (describing
Plaintiff's various mental health symptoms, inability to perform simple activitied,
inability to work while also taking care of herselfpr. Escobar’s treatment notéwhich
predate her opinions) alsfail to corroborate her opinions, because they indicate
Plaintiffs symptoms had started to improve. (AR 485 (treatment notes from Octok
2009+ebruary 2010).) Because the ALJ pperly discounted Plaintiff's credibility, &
explainedinfra, the ALJ was entitled to discount Dr. Escobar’s opinion to the extent th
relied on Plaintiff's description of her symptoms withsupporting her opinion wither own
clinical observations See Ryan v. Comm’r of Social Sec. Adn&i8 F.3d 1194, 1199200

(9th Cir. 2008)finding that where a provider records a claimant’s-sgtbrtand supportis

or heropinion withhis or herown clinical observationghen the credibility (or lack #reof)
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of the claimant’s selfeport is not a clear and convincing reason to discount the prov
opinion).

Finally, the ALJ also reasonably construed Dr. Escobar’s opinion regardingfPda
limitations as to sitting, standing, and performing refpet motions (AR 464) to b
contradicted by the consultative physical exam that revealed no limitations as tq
standing, or walking (AR 3460). (AR 19.) Plaintiff's argument (Dkt. 13 at 1
notwithstanding, the ALJ was entitled to rely on tlentcary opinion of the consultati

examiner in discounting Dr. Escobar’s opinion, because the examining physician pel

independent objective testingee, e.g. Orn v. Astrud95 F.3d 625, 6333 (9th Cir. 2007),

Accordingly, because the ALJ proed specific and legitimate reasons to discount
Escobar’s opinions, her assessment of those opinions is affirmed.

Dr. Sanchez's Opinions

Dr. Sanchez completed a DSHS evaluation in August 2008, indicating that P
had several marked limitations &s cognitive abilities and severe limitations in so
functioning as well. (AR 2885.) The ALJ did “not assign much weight” to this evata
because it was inconsistent with the longitudinal record, inconsistent with Dhe2anown
mini-mental satus examination results and addendum, and inconsistent with Plauhdiffys
activities. (AR 1819.) Plaintiff argues that the ALJ erred in discounting Dr. Sanc

opinion, because (1) she did not indicate which parts of the longitudinal record

inconsistent with Dr. Sanchez’s opinion, (2) Dr. Sanchez’s test results or opiniaseter

actually inconsistent with her opinions regarding Plaintiff’'s cognitive abiliteesd (3

Plaintiff's ability to participate in limited activities does not cawlict Dr. Sanchez’s opinion.
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The Court agrees with Plaintiff The ALJ’s first reasor— inconsistency with th

longitudinal record— is not sufficiently specific because the ALJ did not identify any po

D

rtion

of the record that contradicted Dr. Sanchez'miop or otherwise specifically summarize any

of the longitudinal record in her decision. The ALJ’s third reasennconsistency with
Plaintiff's ability to attend church and interact appropriately with medicaliggos— is not
legitimate, because Plaiffi did not actually retain the ability to attend church regularly

64-65) and Dr. Sanchez herself noted that Plaintiff became angry and irritable matirihg
the examination (AR 282).

The ALJ’'s secondreasonis also problematic Dr. Sanchez’s minimental statu
examination results revealeal perfect score (AR 284) and her addendum indictias
Plaintiff's “attention/concentration/memory” were “pretty good” (AR 285), yet amchez
opined that Plaintiff had “marked” limitations in her ability perform routine tasks (A
282). The basis for this opinion is not entirely clear, because Dr. Sancheziesidsd
revealed no impairment in cognitive functioning, yet she also indicated that fPta
“[elmotional disturbance interferes with all aspects of work, interactactsyities[.]” (AR
282.) Because it appears that Dr. Sanchez’'s opinion regarding Plainoffisitice
functioning was informed by her opinions regarding “emotional disturbance” rhterany
particular cognitive impairmenthe ALJ’s reference to the mimiental status examinatig

findings is inapposite.

On remand, the ALJ shall reconsider Dr. Sanchez’s opinion and either credjt it or

provide specific and legitimate reasons to discount it.

111
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Credibility

The ALJ provided a number of reasons to discaimet credibility of Plaintiff's

subjective testimony, namely inconsistencies with the medical evidence, impraveitte

conservative treatment, evidence showing a secondary gain motivation, evidenicg $hat

she had beedishonest in the past regarding her resuntek history indicating an ability t

work despite the alleged limitations, inconsistent daily activities, and inconsittThents

regarding drug use. (AR 1B/.) Plaintiff contends that none of these osasis clear an
convincing (seetingenfelter v. Astrue504 F.3d 1028, 1036 (9th Cir. 2007)), but the C

disagrees.

The ALJdid providecertainlegally sufficient reasons for finding Plaintiff not fully

credible, citingmedical evidence that Plainti§ fioromyalgia andmentathealth symptoms

were not as limiting as alleged and improved with treatmeantlence that Plaintiff stopped

<

[®)

d

ourt

working for reasons other than her impairments, and evidence of inconsistentestatem

regarding drug useFurthermore as explainedgupra the ALJ cited numerous sekported

activities showing that Plaintiff’s ability to function was less limited than alleged.

Regarding the medical evidence, the ALJ cited evidence showing that fP$ainti

fiboromyalgia symptoms improdewith medication, massage, and chiropractic treatm
(AR 1516 (citing AR 289, 535).) The ALJ also cited Plaintiff's consultative physi

examination, whiclrevealedno physical impairments. (AR 15 (citing 386).) The ALJ

further cited evidenceahat Plaintiff's mental health improved at time#th medication and

therapy. (AR 15 (citing AR 302, 41B4, 444, 465, 467, 492, 511, 584, 616).) Althoagh

ents.

cal

lack of corroborating medical evidence alone does not undermine the credibildy of
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claimant’s sibjective symptoms, the ALJ did not err in considering the degree to
Plaintiff's allegations were supported by medical evidenSee Rollins v. Massanar261
F.3d 853, 856-57 (9th Cir. 2001).

Furthermore, the ALJ cited evidence showing that onelaihtiff’'s jobs ended afte
her employer believed that she had misrepresented her work history, rathetuthao

Plaintiff's limitations. (AR 16 (referencing AR 581).) Whether Plaintiff intentionall

misrepresented her work history is irrelevahgther job ended foa reason other than her

impairments undermines the credibility of her allegatioBee, e.g.Drouin v. Sullivan 966
F.2d 1255, 1258 (9th Cir. 1992). The ALJ also inferred from Plaintiff’'s ability to work
apartment manager rfoeight months thereafter, with duties that involved coording

between a construction crew and tenants, that her social limitations weas himiting ag

alleged. (AR 16 (referencing AR6-49).) Although Plaintiff highlights the portion of her

testmony where she claimed that this job involved “working alone” (AR 48), she
admitted that she was able to work as a liaison between the construction crew andrtts

and participated in meetings with apartment management. (AR 49.) Thus, Phastifot

shown that the ALJ’s interpretation of her job duties as apartment manager wasooalde|

The ALJ also noted that Plaintiff reported that she was looking for work in December
after her amended alleged onset datbich further undermirge her credibility (AR 16
(citing AR 320).)

Regarding drug use, Plaintiff testified that she had used marijuana for yilgan
pain for three months during the time period that she was living with her mother, buts

because she did not like (AR 56-57.) The record contains evidence shovilmg; she use
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marijuana for at least nine months, however, thadl shecontinued using it for months aft
she moved out of her mother’s homaed found it to be helpful. (AR 392, 42482, 432-33
517.) Inconsistent statements regarding drug use are a clear and convincing toe
discount a claimant’s credibilitySee Verduzco v. Apfdl88 F.3d 1087, 1090 (9th Cir 1999

The ALJ’s other reasons regarding secondary gain and previous dishonesty w
legally sufficient, however. The ALJ cited evidence showing that Plaintikelhincome, bu
no evidence to support her speculation that she “could be attempting to portra
extensive limitations than are actually present in order to increase @heecbf obtaining

benefits.” (AR 16.) The ALJ also referred to evidence that Plaintiff had qudyi beer

terminated from a job after her employer discovered that some of the joly histiea on her

resumewas not accurate. (AR 16.) Plaintiff explad this situation at the administrat
hearing, and testified that she had accidentally listed the wrong year ¢hatosked at 4
previous job. (AR 50.)This type of error is not a clear and convincing reason to dis
Plaintiff's credibility, because there is no evidence in the record that Flaméhtionally
falsified her resume. On remand, the ALJ shall reassess Plaintiflibiitg.

Lay Witness Evidence

The ALJ “strongly considered” a statement provided by Plaintiff's motbet
ultimately assigned “not much weight” to it because she described “primarilyctivbje

symptoms that were inconsistent with Plaintiff's activities, specifically her akiliagdhere tg

an exercise routine and to create and maintain a blog. (AR 18.) Thdsaliddicated that

her RFC assessment accounted for the limitations described by Plaintiff ermtuththe

extent those limitations were supported by the recddd) (
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Plaintiff argues that the ALJ erred in discounting her mother’'s statement withou
providing germane reasonsSee Smolen v. Chate80 F.3d 1273, 12889 (9th Cir. 1996
(explaining that an ALJ must provide reasons germane to the lay witness of hisr
statement is rejected)She described many subjective symptoms, such as Plaimi#iis
fear, and exhaustion, which Plaintiff herself had also described. (AR2Y»6Because the
ALJ shall reassess Plaintiff's credibility on remand, she shall also re&#4agddf's mother’'s
statement because it appears to rely on Plaintiff's stingeeporting of symptoms.

Agency Observation

Plaintiff notes that the record contains observations from Social Security

Administration personnel (AR 190), and argues that the ALJ erred in failing to dibose

U)

observations in her written decision. Dkt. 13 at 18ngiSocial Security Rulin§6-7p, 1996
WL 374186, at *8 (Jul. 2, 1996 The Courtdisagrees because the witness’s observations are
not directly probative as to Plaintiff’'s functional impairment@AR 190 (“[Plaintiff] answered
guestionsin a low volume voice. [She] appeared [nervous] throughout interview.| On

occasions had to repeat question.”).) These observations are not significant, prpbative
evidence that must be explicitly discussed by an AB&e Flores v. Shalgla9 F.3d 562,
570-71 (9th Cir. 1995) (holding that an ALJ “may not reject ‘significant probativeesxe’
without explanation” (quoting/incent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984))).
Accordingly, the ALJ did not err in failing to discuss the agency employdssrvations.

CONCLUSION

For the reasons set forth above, this makeREVERSED and REMANDED for

further proceedings.
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DATED this 20thday ofDecember2013.
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Mary Alice Theiler
Chief United States Magistrate Judge




