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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 JEAN MOBILIA, CASE NO.C13-936 MJP
11 Plaintiff, ORDERGRANTING

DEFENDANT’'S MOTION FOR

12 V. SUMMARY JUDGMENT

13 SIGNAL PEAK VENTURES, LLC

14 Defendant.
15
16 THIS MATTER comes before the Court on Defendant’s Motion for Summary Judgment.

17 || (Dkt. No. 60.) Having considered the Parties’ briefing and all related papeiGptirt

18 || GRANTS the motion.

19 Background

20 Plaintiff Jean Mobilia brings suit against Defendant Signal Peak Venllr@€g*'Signal
21 || Peak” or “Defendant”), for employment discrimination on the basis of sex under tlnéngtas
22 || Law Against Discrimination (“WLAD”). (Dkt. No. 59.)

23

24
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Plaintiff was hiredoy nowbankrupt Numira Biosciences, Inc. (“Numira”) in March

2012. (Dkt. No. 67.) Until she was laid off in January 2013, Plaintiff served as Senior Director

New Business Opportunities & External Communicationg.) (

Defendant Signal Peak is a private equity and venture capital firm basedliakgalt
City, Utah, and was one of Numira’s largest investors. (Dkt. No. 62.) Signal Peadeggrovi
Numira with a number of loans from 2007 to 2013 in an effort to help Numira achieve
sustainability, with the ultimate goal of reaching profitabilitid.)(

Despite the investments, Numira struggled to balance its budget, and neverdachie
profitability. (Dkt. Nos. 62, 64.) In January 2013, Numira’s Board of Directors neted
company founder and Chief Executive Officer Mike Beeuwsaert's employntlegedly due to
inter alia, his mismanagement of funds, his lack of transparency, and his inabilisgaim s
profitability margins. [d.) David Weinstein, Numira’s Chief Technology Officer, replaced
Beeuwsas and became Acting President of Numiréd.)(

In addition to terminating Beeuwsaert’'s employment, Numira attempted to testriis
operations so as to move toward profitabilitid.)( Numirainstituted a January 2013 reductio
in force, and twelve employees, including Plaintiff, were chosen to be laidDKf. No. 64.) In
March 2013, Numira laid off an additional twelve employees in a second reduction in forc
(Id.) In July 2013, Numira filed for Chapter 11 bankruptcy protection. (Dkt. No. 14.) Nun
was eventually dissolved by the Bankruptcy Court. (Dkt. No. 36.)

Plaintiff alleges that the decision to include her in the January reductiorcéenvias
discrimination the basis of sé&ecause similarly situated male employees were not selecte
laid off. (Dkt. Nos. 59, 66.) Plaintiff initially named as defendants Numira, SRy, and

Lisa Dunlea (a partner at Signal Peak and a member of Numira’s Board of Birecto

lira
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individually. (Dkt. Nos. 1, 47.) Claims against Dunlea, individually, and Numira, a bankru
entity, were then voluntarily dismissed by Plaintiff. (Dkt. No. 51.) Arguing thatebigeak is
exempt from suit under the WLAD, that Signal Peak was not Plaingiffigloyer, and that
neither Signal Peak nor Numira discriminated against Plaintiff, Defendant ngesrfor
summary judgment on all of Plaintiff’'s claims. (Dkt. No. 60.)
Discussion
Legal Standard
A. Summary Judgment
Summary judgment is proper where “the movant shows that there is no genuirasis

to any material fact and the movant is entitled to judgment as a matter offad.’R. Civ. P.
56(a). The moving party bears the initial burden of demonstrating the absence ohe gud

of fact Celotex Corp. v. Catre77 U.S. 317, 323 (1986)n assessing whether a party has

its burden, the underlying evidence must be viewed in the light most favorable to the non

moving party._Matsushita Elec. Indus. Co. v. Zenith Radio Caé#ih U.S. 574, 587 (1986).

I1. Applicability of the WLAD

The Patrties firstlisagree about whether Signal Paakl Numira were joint employers ¢
Plaintiff, and thus whether a claim for sex discrimination in the decision to terniilzaneiff's
employment can be brought against Signal Peak in its capacity as her emidigeNog. 60 al
15-18, 66 at 15-18.)

The Courffinds that Signal Peak was not Plaintiff's employer or jointleygr. Even if
Signal Peak werPBlaintiff's employerSignal Peak in its capacity as an emplagesxempt from
suit under the WLAD because of its siZeriffin v. Eller, 130 Wn.2d 58, 61 (199¢)employers

of fewer than eight employees are statutorily exérnpim suit under WLAD);_Roberts v.

pt
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Dudley, 140 Wn.2d 58, 75-76 (2000) (“[T]he narrow definition‘employa” under RCW
49.60.040... has the effect of exempting small employers from suits brought under the la
against discrimination.”). It is undisputed that at all relevant times, Signal Peakdadr than
eight employees. (Dkt. No. 63.) Therefore, Signal Peak, in its capacity as ayemisl
statutorily exempt from suit under the WLAD.

The Parties also disagree about whether a small employer, itself exemguitainder
the WLAD due to i size, can be liable for discrimination where that entity “acts in the inte
of” another employer, one large enough to be covered under the WLAD. (Dkt. Nos. 60 at
66 at 13-15, 70 at 9-11.)

In Brown v. Scott Paper Worldwide Gahe Washington Supreme Court found that

RCW 49.60.040, by its terms, contemplated individual supervisor liability in addition to
employer liability 143 Wn.2d 349, 358 (2001k.or purposes oémployment discrimination
liability, RCW 49.60.040 defines “employer” to include “any person acting in the interest g
employer, directly or indirectly, who employs eight or more persons, and doesladeiaay

religious or sectarian organization not organized for private grdftie Brown Court read the
phrase “person acting in the interest of an employer, directly” to stanel, alod read the claus
“who employs eight or more persons,” as referring to the term “employer” and that whole

phrase.Brown, 143 Wn.2d at 358. Under that reading, Bnewn Court concludedhat a

supervisor “acting in the interest of” an employer who employs eight e pemple can be held

individually liable for his or her discriminatory act&l. In making this deermination, the
Brown Court reasoned that “the small business exception represents a legiskasimndddout
the type of work environment reached by the statutory provisiddsdt 361. Thus, under the

Washington Supreme Court’s interpretatadrihe statutory languagegmployers who employ

rest
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eight or more employees, or persons working in the interests of employers ploy erght or
more persons, are subject to suild:
Drawing an analogy to the individual supervisor liability contemplated bBrinen

Court, Plaintiff argues than exemptsmallbusinessuch as Signal Peak, a “person” under

RCW 49.60.040(19), can be liable for awn discriminatory actiond it is acting“in the interest

of” an employer who employs more than eight people, as Numira did here. (Dkt. No. 66 &
15.) Defendant argues that such a reading impermissibly broadens the plain miedo@ng o
statute, ands irreconcilable with the legislative intent to exempt small employers from suit
under the WLAD. (Dkt. No. 70 at 9-11.)

While Plaintiff’'s theory is not without merit, it does not §p the facts of this case.
Signal Peakby and through Lisa Dunlea, was not Plaintiff's supervisor. Signal Peak was
outside company retained by Numirantekeemployment decisions. Rather, Signal Peak
an investor with a seat on Numira’'sd@dof Directors. Plaintiff has presented neither argumg
nor evidence to address htlve allegedconduct of Numira’s Board of Directors, which acts
together, could be imputed to Signal Paala separate entitwhere that separate entity is not
theemployer and is not an agent of the employer.

Furthermore, Plaintiff has introduced no competent evidence that Signal Peak @ [
made the decision to lay off any particiNumiraemployeeand therefore cannot demonstrat
thatSignal Peak discriminated against Plaintiff by deciding to include her in theefilgction in
force In support of her position that Dunlea, and thus, Signal Peak, made the decision t¢
terminatePlaintiff’'s employment, Plaintiff has submitted a declarafrom former Numia CEO
Beeuwsaert and a declaration from Plaintiff. (Dkt. Nos. 67, 68.) In Plaintiflam@dion, she

asserts that Acting President Weinstiatd [her]” that Signal Peak was making all of the

it 13-
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decisions regarding layoffs at Numira. (Dkt. No. 67 atBecause Plaintifbffersan out of

court statement for the truth of thetter asserted, her assertion is hearsay, and is not competent

evidence. In his declaration, former CEO Beeuwsaert asserts that he atteregdztsh@ at whick
he was shown a list of employees slated to be laid off, and that it was “apparemi]tdHat
Dunlea “was taking the lead in deciding that [Plaintiff] and the others woulddeffdi (Dkt.

No. 68 at 1-3.) Beeusweart’s conclusory assumption that Dbatealfmade thedecision to

include Plaintiff h the reduction in force is speculation and is not based on personal know|edge,

and is insufficient to create a genuine issue of material fetAnheuseiBusch, Inc. v. Natura

Beverage Distributor$9 F.3d 337, 345 (9th Cir. 1995) (*. . . conclusory or speculative

testimony is insufficient to raise a genuine issue of fact to defeat summgmygot!”)

124

Because Plaintiff has failed &oticulatea theory under which Signal Peak could be hée

d

liable for Numira’s employment decisions, and has failed to produce any competent evidgnce

that Signal Peak made the decision to terminate Plaintiff's employDefandant’s motion fo
summary judgment IGRANTED.

[I. No Evidence oDiscrimination

The Court grants Defendant’s motion for summary judgment for the additiosahrea
that, even assuming Plaintiff can establish a relationship givingpresmployment
discrimination liability against Signal Pedkere is no evidence of discrimination in this case.
Plaintiff has failed to producany evidence to rebut Defendant’s legitimate-dtriminatory

reason for terminating Plaintiff's employmer8eeKastanis v. Educ. Employees Credit Uniol

—

122 Wn.2d 483, 491 (1993). Plaintiff does not displié Numira was insolvent when Plaintiff
was laid off as part of the first reduction in force. Numira instituted a seedndtion in force

two monthsafter the firsfresulting in the termination of nearly half of itgal workforce, and

ORDER GRANTING DEFENDANT’'S MOTION
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then filed for bankrumly protectioronly four months after that. Nothing in the record indicat
that Plaintiff waschosen to be laid off on the basis of s&¥hile Plaintiff identifies two male
employees she believes should have been included in the first reduction in foiad afster,
the two reductions in force did not result in a statistically significant numheomienbeing
laid off when compared with the numberroénwho werelaid off, and Plaintiffs subjective
belief that one of two malemployes should ha® been laid oftluring the first reduction in

forcein her stead is insufficient to survive summary judgm&use e.g, Ware v. Mut. Materialg

Co,, 93 Wn. App. 639, 648 (1999).
IV.  Aiding and Abetting
The Parties agree that Plaintiff does not havaidimg and abetting claim against
Defendant. (Dkt. Nos. 60 at 22-25, 66 at 1.) Summary judgment on Plaintiff's aiding and
abetting claims GRANTED.
Conclusion
Defendant’s motion for summary judgment is GRANTEDhe clerk is ordered to

provide copies of this order to all counsel.

Datedthis 24thday of September, 2015.

Nttt P

Marsha J. Pechman
Chief United States District Judge
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