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al v. Holland America Line-USA et al Doc. 270
UNITED STATES DISTRICT COURT FOR THE
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
JAMES R. HAUSMAN )
)
Plaintiff, ) CASE NO. CV11-1308 BJR
)
V. )
) ORDER DENYINGPLAINTIFF'S
) MOTION TO COMPEL
HOLLAND AMERICA LINE-U.S.A,, )
et al )
)
Defendants )
)
l. INTRODUCTION
Before the Court is Plaintiff's Motioto Compel Production of Defendants’ Records of
Contact with Witness Amy Mizeur. Dkt. No. 238. Defendants oppose the motion. Dkt. No. [259.
Having considered the parties’ submissions, as well as the relevant casellauthority, the
Court will DENY the motion. The reasoning for the Court’s decision is set forth below
. BACKGROUND
Plaintiff, James R. Hausman, filed this negligence action against Holland Arhere
U.S.A., a cruise company, and other related corporate entities (collecietgndants
Plaintiff alleges that while tkeeling as a passenger on Defendants’ cruise-ghip MS
AMSTERDAM, an automati sliding glass door improperly closed, striking his head and causing
him injury. After a two weekury trial in October, 2015, the jury rendered a verdict in favor of
Plaintiff, awardingfive million in compensatory damages and 16.5 million in punitive damages.
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Accordingly, this Court entered judgment in favor of Plaintiff on November 4, ZEdbkt.
No. 207.

Thereafter, on November 19, 2015, Defendants filed a Motion¢at€¢a@udgment and
for Dismissal, or alternatively, a Motion to Vacate Judgment and for a MehWBhsed on
Plaintiff’'s Fraud on the Court, Willful Violation of this Court’s Discovery Ordatentional

Destruction of Evidence, and Witness Tampering (hereinafter, “the Motioncet&’a Dkt. No.

216. Defendants base the Motion to Vacate, in part, on the declaration of Amy Mizeurera form

employee of Plaintiffld. at 2. Defendants contend that after the jury’s verdict was rendered|, Ms.

Mizeur contacted Dfendants’ counsel and reportdwht, prior to trial,Plaintiff had“willfully

and systematically destroyed evidence” in violation of this Court’s orderjcéabd evidence,”
and “tampered with at least one witnedd.”at 2. A hearing on the Motion tca¥ate is set for
December 10, 201%5eeDkt. No. 234.

In the instant motion, Plaintiff moves to compel “productbmany records” Dendants
have of their contacts with Ms. Mizeur. Dkt. No. 238 at 1. Specifically, Plaintiksseeopy of
notes defensparalegal Ellen Roberts took during an interview she conducted of Ms. Mizeur
before the trial as part of the Defendants’ trial preparation. Defendantsedplaatiff's request,
arguing that the notes are protected attorney opinark-product.

[Il1. Legal Standards

The attorney “work[-]product doctrine reflects the strong public policy agawatling
the privacy of an attorney’s course of preparatitmse Sealed Cas&56 F.2d 268, 273 (D.C.
Cir. 1988)(citing Hickman v. Taylar329 U.S. 495 (1947)¥ee also Admiral Ins. Co. v. United
States Dstrict Court 881 F.2d 1486, 1494 (9th Cir. 1989 dpurpose of the work-product rulg

is to “prevent exploitation of a party’'s efforts in preparing for lifigjait). The work-product
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doctrine, therefore, serves to protect “written materialslévaters prepare in anticipation of
litigation.” United States v. Thompsd@62 F.3d 387, 393 (D.C. Cir. 2009) (internal quotation
marks omitted)Holmgren v. State Farm Mut. Auto. Ins..C®76 F.2d 573, 576 (9th Cir. 1992)
(same).

Although the attorney ark-product doctrine protecem attorney’s materials in a numbg
of different circumstances, not “all written materials obtained or prefigred adversary’s
counsel with an eye toward litigation are necessarily free from discovahyaases.’Hickman
329 U.Sat511. Rather, attorney work-product maydigcoverable “if the party seeking
discovery can make a sufficient showing of necessity.” 8 Charles Alan WndArshur R.
Miller, Federal Practice and Procedure 8§ 2025 (3d ed. 19A8jefore, a party seeking werk
product must show, at a minimum, a “substantial need of the materials in the prepzrtte
party’s case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials lmgher means.Holmgren 976 F.2d at 576 (quoting Fed.R.Civ.P.
Rule 26(b)(3)). However,if the work-product constitutes “opinion” work-producte-g, written
materials prepared by couhdieat reflect the attorney’sriental impressions, conclusions,
opinions, or legal theories,”such materia are “virtually undiscoverahleRule 26(b)(3(B);
Dir., Office of Thrift Supervision. Vinson & Elkins, LLP124 F.3d 1304, 1307 (D.C. Cir. 1997
see alsdHolmgren 976 F.2d at 577 (“A party seeking opinion work product must make a
showing beyond the substantial need/undue hardship test required under Rule 26(b)(3) fo
opinion work product.”).

Discovery of “opinion” workproduct is therefore permissible only where a party has
made “a far stronger showind mecessity and unavailability by other means” than would

otherwise be sufficient for discovery of “fact” work produdpjohn Co. v. United State449

7);

I non-




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

U.S. 383, 402 (1981Holmgren 976 F.2d at 577 (suggesting that in the Ninth Circuit, in ord
to discover opinion worlproduct, the movant must establish that “mental impressiorat are
issuein a case” in addition to establishing that the need for “the material is compelling”)
(emphasis in original).

Therefore, when confronted with a motion to compel attorney work-product, the col
must first determine if the evk-product constitutes “facr “opinion” work-product:[T]he
task of drawing a line between what is fact and what is opinion can at timestoatiing and
perplexing.”Florida House of Representatives v. U.S. Dep’t of Comm66ieF.2d 941, 947
(11th Cir. 1992). And, in the worgroduct analysis, the “fact” and “opinion” labels are even |
useful because even if it can be agried a collection oftatements constitute “facts,” the
collection itself might nonetheless reveal an attornmgsatal impressions of the case, thereby
converting the information into “opinion” work-produ&ee e.g.,Dir., Office of Thrift
Supervision124 F.3d at 1308 (“At some point, ... a lawyer’s factualcsele reflects his focus;
in deciding what to include and what to omit, the lawgserls his view of the case.Begtter
Gov. Bureau, Inc. v. McGravit06 F.3d 582, 608 (4th Cir. 1997) (concluding that informatior
gained from a witness and memorialized in a typewritten summary &ehidj indicate the
focus of [the a@brney’s]investigation, and hence, her theories and opinions regarding this
litigation”).

As such, the Supreme Court has suggested that particular caution must be used in
event that an attorney is being asked to produce notes taken during arwntdraiwitnessSee
Upjohn, 449 U.S. at 399 (“Forcing an attorney to disclose notes and memoranda of withes
oral statements is particularly disfavored because it tends to reveal theyittonental

processes.”)seealso, Notes of Advisory Committeen 1970 Amendment to Rules, 28 U.S.C.

urt
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8 442 (noting that[tlhe Hickmanopinion drew special attention to the need for protecting ar
attorney against discovery of memoranda prepared from recollection of eralents.”).
V. DISCUSSION

Plaintiff argwes that he is entitled to a copy of Ms. Roberts’ notes from herigre-
interview of Ms. Mizeur. Plaintiff concedes that these notestitoite attorney worproduct;
nevertheless, he claims that he is entitled to the notes because Defendants’ itmbMiytion
to Vacate is “based solely on what [Defendants] allege to be newly discoveredaevicbm
Ms. Mizeur.”™ Dkt. No. 238 at 1-2. According to Plaintiff, because Defendants “imply that M
Mizeur lied” to Defendants when they interviewed her befioa¢é Defendants “have placed at
issue the content of any interview” Defendants had withltdeAt a minimum, Plaintiff argues,
Defendants must establish that Ms. Mizner actually lied to them. This requires a comparisq
between what she actually tdltem and what she now claims to be the truthfl]’at 2. As a
result, Plaintiff alleges, “any notes, recording, transcript, or other reocbfB&fendants’]
contactdwith Ms. Mizuer] should be producedd.

The Court is not @rsuadedPlaintiff misinteprets the basis on which the Motion to
Vacate rest. The Motion is not, as Plaintiff alleges, based “solely” on a claim that M&u¥ii
lied to Defendants during a pretrial interview. Rather, the Motion raises a nungasroafs
allegatiors, not the least of which is that Plaintéflegedlyfailed to produce and/or destroyed
relevant evidence in direct contravention of the Federal Rules of Civil Proaatilithis Court’s
orders.These allegatiswere raised by Ms. Mizeur with Defendafus the first timeafter the
trial concludedThereforejt is notgermanego Defendants’ Motion to Vacate whether Ms.

Mizeur's previous statement was truthful or untruthful.

! The partiegddo not dispute that, as a paralegal employed by Defendamissel, Ms. Robertsiotes are also
protected by the workroduct doctrineSeee.g U.S. v. Nobles422 U.S. 225, 2381075).
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Moreover, even if Ms. Mizats prior statement wagermando the Motion to Vacate,

Ms. Roberts’ written notes from Ms. Mizeur’s prel interview would constitute the exact type

of opinion work-product that the Supreme Court has cautioned must be zealously pr8esetq
Upjohn, 449 U.S. at 399 (disclosure of notes of witnesses’ oral statements is particularly
disfavored because such work-product invariably reflects the attorney’sssigre from the
nature ofwhat the attornegelectedo memorializg. Further, even if an exception coldd made
to thisgeneral rule of nowlisclosure, this is not the type of situation that would warrant such
exceptionPlaintiff's reliance on the Ninth Circuit's decisionktolmgrenis misplaced. In
Holmgren the Court stated that opinion work-product “may be discovered [| when mental
impression arat issuen the case and the need for the material is compellihgirhgren 976
F.2d at 577 (emphasis in origindl).that case, a thirgarty tort victm suedcherinsurer alleging
bad faith in the settlement of her clailt.. at 576. She sought to obtain opinion work-product
the insurer and the Court determined that such information was discogixane¢he nature of
the claimagainst the insurer.€., a badfaith insurance claim) because thental impressions of
the insurer were at issué. at 578. This is not such a case. Ms. Mizeur’'s mental impression
not at issue in this case, nor even in the Motion to Vacate. As such, the holdwlghgren
offers Plaintiff no relief.

V. CONCLUSION

For the foregoing reasons, Plaintiff's Motion to Compel Production of Defendants’
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Records of Contact with Witness Amy Mizeur is HEREBY DENIED.

Dated thi9th day of December, 2015.

WM

Barbara Jafobs Rothstein
U.S. District Court Judge




