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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

NORTHWEST ADMINISTRATORS, INC. )
CASE NO.C13-1082MAT
Plaintiff,

ORDER GRANTING

)
)
)
V. )
) PLAINTIFF'S MOTION FOR
)
)
)
)

ACE PAVING CO, INC,, SUMMARY JUDGMENT

Defendant

INTRODUCTION

Plaintiff movesthe Court for summary judgment against defendant Ace Paving
Inc. (“Ace Paving”) (Dkt. 11.) Defendant did not oppose plaintéfmotion. The Cour
deems defendant’s failure to oppose to be an admission that the motion hasSuetibcal
Civil Rule 7(b)(2). The Court also, for the reasons described below, findsifplantitled to
summary judgment.

BACKGROUND

The Western Conference of Teamsters Pension Trust Fund (“Trust &uhtrust”)
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provides retirement and other benefits to eligible participanise Trust Fund is covered |
the Employee Retirement Income Security Act, 29 U.S.C. § 160deq (ERISA), which was
amended to inclle theMultiemployer Pension Plan Amendments Act of 1,988 U.S.C. §
1381,et seq(MPPAA).

Ace Pavings bound to a Trust Agreement with the Trust Fun&eeDkt. 12, Exs. B &
C.) The Trust Agreement contains provisions restatmgl supplemeirtg the MPPAA as

well as provisions requiring the payment of liquidated damages for all delinquentutrd

st f

contributions, interest accruing on those delinquent contributions, and attorneys’ feedsnd cos

incurred in connection with collecting unpaid conttibns. (d., Ex. A at ArticlelV, Section
3, and at 19-24.)

Plaintiff Northwest Administrators Inc. administrates the Trust Fundatiedts thaipn
or about June 1, 201&¢e Pavingvithdrew from the Trust. By letter dated January 10, 20]
plaintiff notified Ace Paving of the assessment of withdrawal lighiursuant to the MPPAA

in the amount of $593,037.96, and set a schedule for payments to commence on M

2013. (d., Ex. D.) Ace Paving did not request any review by the TFRustd, did not initiate

arbitration, and, to date, has not made any paynfienits withdrawal liability.
DISCUSSION
The MPPAA requires that an employer who withdraws from a multiemployer pja
its share of liability for the employees’ unfunded vested benefits attributatite employers
participation. 29 U.S.C. § 138Benn Cent. Corp. v. Western Conference of Team
Pension TrusFund 75 F.3d 529, 531 (9th Cir. 1996)Thisassesment of withdrawal liability

“ensures that employees and their beneficiaries [are not] deprived of anticgtatneant
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benefits by the termination of pension plans before sufficient funds have been acednm

the plans. Pension Benefit Guar. Corp. v. R. A. Gray & C#67 U.S. 717, 720 (1984).

When an employer withdraws, the plan sponsor must determine the amount of liabiliyy
the employer of the amount due, and demand payment in accordance with the Histiedies
29 U.S.C. 88 1382, 1399(b)(1).

Disputes over determinations of withdrawal ligigilmust be arbitrated in the firg
instance, after requesting a review of the liability assessment, within thintinsespecified in

the MPPAA. § 140Xa)(1) An employer thatails totimely initiate arbitration waives an

chance to present a defernikat could have been brought before an arbitra®eeTeamsters

Pension Trust Fun@d. of Trs. of W. Conference v. Allyn Transp.,882 F.2d 502, 3805

(9th Cir.1987). ‘Congress intended that disputes over withdrawal liability would be res

quickly, and established a procedural bar for employers who fail to arbitrggtetisover

withdrawal liability in a timely mannér. Bowers v. Transportacion Maritima Mexicana, $
901 F.2d 258, 263 (2d Cir. 1990) (quoted source andatjantmarks omitte).

Employers may request review of the liability determination within ninety da
notification. 29 U.S.C. 8§ 1399(b)(2).Either party may initiate arbitration proceedings wit
the earlier of sixty days after the date of notification ofitiitgal review or 1D days after th
employer requests review8§ 1401(a). If no arbitration is initiated, the demanded paym:
become “due and owing” on the schedule set forth in the initial assessmeist; whtktin sixty
days of the initial notice of liability 881399(c)(2), 140(b)(1), (d).

The plan sponsomay require payment of théotal outstanding amount du&

1399(c)(5)(“In the event of a default, a plan sponsmaty require immediate payment of t
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outstanding amount of an employewithdrawalliability, plus accrued interest on the total

outstanding liability from the due date of the first payment which was not timely. Haated
may bring acollection action in federal coyr§ 1401(b)(1). Aplan sponsor may also

entitled to interest, ligidated damages, and attortefees and costsSee8§ 1451(b) (Th any
action ... to compel an employer to pay withdrawal liability, any failEitteoemployer to mak|
any withdrawal liability payment within the time prescribed shall be treated inrtfeersanne
as a delinquent contributign and 8 1132(g)(2) (“in any action [involving delinqué
contributions] in which a judgment in favor of the plan is awarded, the court shall de3
plan ... (B) interest ... (C) an amount equal to the greater)dhtérest on the unpa
[withdrawal liability], or (ii) liquidated damagg®ovided for under the plan in an amount
in excess of 20 percent. . . , (D) reasonable attosnieyes and costs. ’). See alsd.ads
Trucking Co. v. Board of Trustees/7 F.2d 1371, 1375 (9th Cir. 198p)aintiff entitled to
attorney’s fees in withdrawal liability actionlNorthwest Adrirs, Inc. v. Northern Distrib.
LLC, No. C100507JCC, 2011 U.S. Dist. LEXIS 7343 at *10 (W.D. Wash. Jan. 26, 20BY)
the time this civil action notified Defendant of its liability, the time for review abdration
lapsed, and delinquency set in, the full $1,144,508.29 remained unpaid. Accordin
percent liquidated damages of $228,901.65 are appropriate.”)

In this case, lpintiff moves for summary judgment on its claim that defendant

2Nt

ard t

d

not

—~

gly, 20

Ace

Paving must pay its assessed withdrawal liability to the Trust Fund in the amount of

$593,037.96, and liquidated damages in the amount of $118,607.59, together with
attorneys fees, ad costs incurred by plaintift. Summary judgment is appropriate wh

“movant shows that there is no genuine dispute as to any material fact amal/td is entitleg
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to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party ieidi

judgment as a matter of law when the nonmoving party fails to make a sufficiermgloman

essential element of his case with respect to which he has the burden of @edofex Corp. v.

Catrett 477 U.S. 317, 3223 (1986). The Court must draW @asonable inferences in favor

of the nonmoving party.Matsushita Elec. Indus. Co. v. Zenith Radio Co#fg5 U.S. 574, 58
(1986).

The Court finds plaintiff entitled to summary judgmerithere is no dispute that A

Paving was a party to a labor agreement requiring it to pay monthly contributionsTrashe

Fund at specified rates for eligible employees, that Ace Paving witHdoewthe Trust, an
that plaintiff notified Ace Paving of its withdrawal liability, set a schedule, arderaademan
for payment. There is further no dispute that Ace Paving failed to request a reviewe
Trust Fund, did not initiate arbitration, and, to date, has not made any payments
withdrawal liability. Because no arbitration proceeding was initiated putdo#® U.S.C8
1401(a)(1), the amounts demanded by the Trust Fund plan sponsor became due amd
full. Further,because the full amount of the withdrawal liability is now due, plaintiff is
entitled to liquidated damages equal to twenty pérokthe withdrawal liability total, as we
as interet attorney’s fees, and costs.

CONCLUSION

For the reasons set forth abovigimtiff’s motion for summary judgment against A
Paving (Dkt. 11)s GRANTED. Plaintiff is entitled tavithdrawal liability in the amount @
$593,037.96 and liquidated damages in the amount of $118,6(&5%¢ll asinterest,

attorneys fees, and cost;h an amount to be determinedPlaintiff is directed to subm
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documentation supporting an award of interest, attorrfeg's and costsithin ten (10) days
of the date of this Order.

DATED this 18thday ofDecember2013.

ned oA

Mary Alice Theiler
Chief United States Magistrate Judge

ORDER GRANTING MOTION
FORSUMMARY JUDGMENT
PAGE-6




