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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 JOESEPH SOUTHWELL CASE NO.C13-1289 MJP
11 Plaintiff, ORDERON MOTION FOR

SUMMARY JUDGMENT

12 V.

13 MORTGAGE INVESTORS
CORPORATION OF OHIO, INGC.

14
Defendant.
15
16
THIS MATTER comes before the Court on Defendant Mortgage Investor Caquoodt
17
Ohio’s Motion for Summary Judgment. (Dkt. No. 137.) Having reviewed the Motion, Plglintiff
18
Response (Dkt. No. 155), and Defendant’s Reply (Dkt. No), 8@ all related papers, the
19
Court hereby GRANTS the motion in part and DENIES it in part.
20
Background
21
Plaintiffs allege putative class representatives Southwell (OregorBland
22

(Washington) received repeated telemarketing callsdio tellular phones from Defendant

23
encouraging them to refinance their home loans—even after they advised Defeagaut t

24
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longer wished to receive calls from Defendant. Plaintiffs contend thesesteduggered
“internal” Do Not Call provisions of the TCPA (in Southwell’'s and Bland’s casd) a
Washington law (in Bland’s case).

Furthermore, Southwell registered his number on the National Do Not Call list on

January 29, 2013, but received two calls from MIC after that date on February 14, 2013 and

March4, 2013. (Dkt. No. 155 at 9; Dkt. No. 67 at Ex. G.)

Defendant moves for summary judgment botltiasswide grounds (addressed in thig
Orderonly insofar as they affect the individual claimants, since the Court previousgdde
Plaintiffs’ Motion for Class CertificationseeDkt. No. 189) and on individual grounds.

On all TCPA counts, Defendant argues it benefits from the TCPA'’s safe lpadvigion
for entities meeting certain enumerated standards. (Dkt. No. 137 at 28e267) C.F.R. §
64.1200(c)(2)(i).

On Southwell’s claims, Defendant argues his cellular phone number was used for
business purposes (Southwell’s farm) in addition to as his residential number, ahd T@PA
regulations apply only to residential numbers. (Dkt. No. 137 at 28.) In addition, Defendant
claims Southwell provided company-specific consent by providing his phone number to M
a loan application. (Dkt. No. 137 at 29; Dkt. No. 138-1 at 27.)

On Bland’s TCPA National Do Not Call Registry claims, Defendant points ontBias
already conceded his number was not registered on the NDNCR at the releicaht{ p&t. No.

137 at 29; Dkt. No. 56 at 5.) On Bland'’s internal Do Not Call claims (Washington and fedg

Defendant argues he provided consent online through various websites including expedia.

and washingtonpost.com. (Dkt. No. 138-1 at 36-37.)

IC on

eral)
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Discussion/Analysis

l. Legal Standard

Federal Rule 56(a) provides that the court shall grant summary judgment if thetmo
shows that there is no genuine dispute as to any material fact and the movaredstentit
judgment as a matter of law. Fed. R. Civ. P. 56(a). In determining whetheral thspute
requiring trial exists, the court must view the record in the lighdtrfavorable to the

nonmovantAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). All material facts

alleged by the nonmoving party are assumed to be true, and all inferences musnha thatv

party’s favor.Davis v. Team Elec. Cp520 F.3d 080, 1088 (9th Cir. 2008).

A dispute about a material fact is “genuine” only if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.” Ande4SahU.S. at 248.
There is no genuine issue for trial “[w]here the record taken as a whole coulddhatrégeonal

trier of fact to find for the non-moving party.” Matsushita Elec. Indus. Co. v. ZenitloRautp,

475 U.S. 574, 587 (1986).

1. Safe Harbor

Defendant argues it should benefit from the TCPA’s safe harbor provision, which
precludes liability for entities that “can demonstrate that the violation is thi oégrror and
that as part of its routine business practice, it meets the following standards:

“(A) Written procedures. It has established and implemented wptteedures to

comply with the national do-naall rules;

(B) Training of personnel. It has trained its personnel, and any entity g snstis

compliance, in procedures established pursuant to the national datntes;

(C) Recording. It has maismined and recorded a list of telephone numbers that the s

va

eller

may not contact;
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(D) Accessing the national ewt-call database. It uses a process to prevent telephohe

solicitations to any telephone number on any list established pursuant to theadtb-nqt-

rules, employing a version of the national do-not-call registry obtained from the
administrator of the registry no more than 31 days prior to the date any caties amd
maintains records documenting this process.

(E) Purchasing the national do-not-call database. It uses a process toletstgoes
not sell, rent, lease, purchase or use the national dcaliatatabase, or any part there

for any purpose except compliance with this section and any such state or tedecal

prevent telephone solicitations to telephone numbers registered on the nationaédatabas

It purchases access to the relevanhdbcall data from the administrator of the nationgl

database and does not participate in any arrangement to share the cost of abeessing

naional database, including any arrangement with telemarketers who mayidettter

costs to access the national database among various client sellers; [. . .]”
47 C.F.R. 8 64.1200(c)(2)(i).

Defendant lists a number of ways it has attempted to complythétkafe harbor
requirements, including having a written Do Not Call policy, conducting fomaiaing for
telemarketers, purchasing Do Not Call listsd purging the phone numbers of persons who
demanded not to be calle&geDkt. No. 137 at 10-16, 21-24pwever,some of the material
submitted is contradictory. Defendant claims it has written procedures argditsgpersonnel in
the Do Not Call procedures, but at least one training document it offered in support ofids
appears to diredts employees to ignom redirectrequests not to be calle@beeDkt. No. 142

at 18.)
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In addition there remaimisputed issuesf material fact as to whether Defendant
consistently complied with (D), using a process to prevent calls to persons on the AHRIGIR
to whetherapparentndividual vidations weré‘a result of error,” as required by the safe harlj
exceptionSeed7 C.F.R. 8 64.1200(c)(2)(i)S€e &o Bland Call History, Dkt. No. 67, Ex. E af
12-13; Southwell Call Historyid., Ex. G at 36.) Plaintiff offers evidence that during “opt-
campaigns, where Defendant obtained numbers from third party lead generatotseand ot

sources, Defendanttentionally turned off its do-notall lists. (Cleveland Dep., Dkt. No. 62-at

or

83-86; Shatz Dep., Dkt. No. 66 at 40.) Whether the type of consent Defendant obtained from

Plaintiffs was effective and postdated internal or national Do Mbtré€quests remaing i
dispute, as described further below.

[l. Southwell

Defendant’s claim that Southwell’s cellular phone number is not a residential nismk
based on the deposition of Southwell’'s wife Crystal Moon, who stated that her husband
occasionally sells sheep to frasusing his cell phone. (Dkt. No. 138-1, Ex. |, 54:20-56:6.)
Defendant has not established that the farm is incorporated as any kind of bersiitgss that
Southwell earns any profit from the farr®eeid. at 56:10-23.)

Defendant argues the TCPA is restricted to calls made to a “residential telephone
subscriber,” 47 C.F.R. 8 64.1200, and that since Southwell uses his cellular phone “in cof
with his business,” the TCPA does not apply. (Dkt. No. 137 at 27—28.) The only case law

Defendant cites iBrimavera v. DrexerNo. 080922890, 2009 WL 3554582t4h D.C.Oct 26,

2009), an unpublished state court case of no precedential value. Plaintiff disputes that
Southwell’'s farm and sale of sheep to friends constitutes a business, and furtherntereupoi
the FCC has “decline[d] to exempt from the do-calt-rules those calls made to ‘hoibased

businesses.” Rules and Requlations Implementing the Telephone Consumedidpréietcof

e

nection
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1991(“2005 TCPA Rules”), 70 Fed. Reg. 19,330, 19,331 (April 13, 20R1a)ntiff is correct
that Southwell is a “residential telephone subscriber” under the TCPA.

Defendant further argues Southwell gave his consent to be called by MIC in aduitig
establishing a business relationship with MIC by providing his phone number on a loan
application with MIC on March 26, 2012 in order to obtain “final closing numbers.” (Espos
Decl., Dkt. No. 138 at 10; idEx. H at 39.) But such a consent is only even arguably effecti

until the time it is revokedseeChesbro v. Best Buy &tes, L.P,. 705 F.3d 913, 918 (9th Cir.

2012), and business relationships can be ended with a request not to call 8eeA€lIC.F.R. §
64.1200(f)(5)(1); 2005 TCPA Rules at 19,333. Plaintiff contends Southwell revoked his cq

on numerous subsequent occasions, as shown by dated “purgarsdifs describing

bn t

ito

~

e

nsent

Southwell’'s number as that of an “IRATE” customer. (Southwell Decl., Dkt. No. 59 at 2; Dkt.

No. 67, Ex. F at 15-34; Cleveland Dep., Dkt. No. 62-1 at 77—79.) When the evidence is v
in the light most favorable to Southwell, Defendant has not shown as a matter oftléve tha
phone number Southwell provided on his initial loan application for the purpose of giving
Southwell and Moon “final closing numi® had the effect of providing MIC with consent as
all future calls, including those that followed an apparent comppagHic do not call request.

V. Bland

As this Court has previously acknowledged, Defendant has shown as a mattetet |
the cellular phone of Plaintiff Bland was not registered on the NDCR during thamttene
period. SeeDkt. No. 56 at 5.)

Bland also asserts Washington and federal internal Do Not Call violations. Agai
Defendant asserts Bland has given consent for calls from MIC, thishtimegh multiple

websites including expedia.com and washingtonpost.com. (Dkt. NdL 488637.) Plaintiffs

ewed

aw t
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contest both the characterization of this alleged consent and/or the identitypefdbe who
provided it. GeeBland Decl., Dkt. No. 158 at 2.) Defendant has not satisfactorily explaineg
websites neither owned nor operated by MIC provided Bland with an opportunity to give
companyspecific consent. Further, Defendant faces the same issue with Bland asithdid W
Southwell: consent can be revoked, and Bland may have done sdSeefeki, No. 67, Ex. E at
12-13; Dkt. No. 158 at 2.)
Conclusion

BecauséPlaintiffs have pointed to dispad material facts regarding both Defendant’s

assertion othe safe harbailefenseand specific defenses to Southvgetilaims and Bland’s

Washington and internal Do Not Call clainiise Court DENIES Defendant’s Motion for

Summary Judgment as to those ckaimmd GRANTS Defendant’s Motion as to Bland’s federal

Do Not Call registry claim.

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 14thday of August, 2014.

Nttt P

Marsha J. Pechman
Chief United States District Judge

ORDER ON MOTIONFOR SUMMARY
JUDGMENT- 7

how



