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brge Corporation v. lllinois Union Insurance Company

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CASE NO. 1314588JR
THE JORGENSEN FORGE
CORPORATION MEMORANDUM ORDER

Plaintiff,
V.

ILLINOIS UNION INSURANCE
COMPANY,

Defendant.

Plaintiff Jorgensen Forge Corporation (“JFC”) brings this insurancenacgainst

Defendant lllinois Union Insurance Company (“lllinois Union”). JFC allgges lllinois Union

(Doc. No. 1 at 18.8). On April 29, 2015, the Court granted JFC’s motion for partial sumi
judgment in part, holding that lllinois Union has a duty to defend JFC against Claims 1, 5,
7 and no duty to defend with respect to Claim 2. After the Court’s ruling, the partiegeniga

discovery. Both parties have now moved for reconsideration of the April 29 Order.

has a duty to defend JFC against several environmental claims filed by sta#deratidgencies.
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After reviewing the briefs, the legal authorities, and all other relevantiaigbeoperly
before the Court, the Court grants lllinois Union’s motion for reconsideration and déitiés
motion for reconsideration. The Court holds that lllinois Union does not have a duty to ¢
JFC againsClaims 1, 2, 5, 6 or 7. The Court’s reasoning follows:

l. BACKGROUND

A. The Insurance Policy

Plaintiff JFG—a Washingtorbased metal forging and manufacturing compaaperates
a worksite at 8531 East Marginal Way South in Tukwila, Washington (the “JFC Si@yer
Decl. at para 3). The JFC Site is insured by Defendant Illinois Union under pBlic§624645939
001 (the “Policy”). (Doc. No. 42, Ex. 8 at 2). The Policy provides that lllinois Union has a ¢
to defend JFC against covered environmeitiaims” regardinghe JFC Site.

Under the terms of the Policy, a “claim? is

the written assertion of a legal right received by the “insured,” includihg bu

not limited to a “government action,” suits or other actions alleging

responsibility or liability on the part of the “insured” for “bodily injury,”

“property damage,” or “reediation costs” arising out of “pollution

conditions” to which this insurance applies.

(Id. at 8).

The Policy sets out two relevant coverage limitationhe “claim” must bé'first madé
during the policy period, that is, JFC must have first receivéidenof the claim after July 31
2008 and before July 31, 2019d.(at 22). Second, the claim must not fall within the scope o

“Contamination Exclusion,” which bars from coverage all claims that aetelo two preexisting

obligations at the JFC Site.
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The first exclusion covers:
“Remediation costs” or “natural resource damages,” including any
associated “legal defense expenses” arising from contaminated sediments
and associated river bank material thate the subject of the
Administrative Order on Consent with the United States Environmental
Protection Agency, (hereinafter, “2003 Order”).
Id. at 25 (emphasis added). The 2003 Ostates thatlFC mustinvestigate the]FC Site to
determine whetheghe JFC Site ithe source of contaminatiamthe Lower Duwamish Waterwa|

(“LDW”) and,‘to the extenfanyarea]is determined to be a source of contamination to sedim

y

ents,

[JFC] [must] investigate the nature and extent of contamination.” (Doc. No. 44, Ex. 18 at 100;

Doc. No. 9117 at para. 6 Over the years, JFC has engaged in several remediation pro

designed to clean up pollution conditions arising from the area covered by the 2003 Order.

The second exclusion concerns:
“Remediation costs,” including any associated “legal defense expenses”
arising from the investigation required under thuty 12, 2007 Agreed
Order with the Washington Sate Department of Ecology, (“2007 Order’).
Id. at 25 (emphasis added). The 2007 Order required JFC to conduct a Source

Investigationto determine whether the JFC Site was an ongoing source of contamuofatten

LDW. It also required JFC to produce a Source Control Evaluation Report that ideantifi¢

necessary controlseededo minimize the potential for further sediment contamination. (O
No. 44, Ex. 18 at 100). The Source Control JFC produced pursuant to the 2007
investigations revealed several pollution conditions on the JFC Site.
B. Relevant Environmental Claims Against JFC
Over the past several years, state and feeetdles have contacted JFC regardifg’s
liability for pollution at the JFC Site and th®W. lllinois Union’s motion for reconsideratio

concerns four of these disputes:

grams
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Claim 1: In June 2013, the Environmental Protection Agency (“EPA”) issued to J
Second Modification for Administrative Order on Consent for Removal Action. (Doc.x44,
at 2). TheSecondModification directed JFC to install a containment barrier at the northwe
corner of the JFC Site in order to prevent the migration of polychlorinated bipH{&RPgBs”)
into the LDW. (Doc. No. 44, Ex. 1 at 2).

Claim 5: On August 10, 2011, th&ashington State Department Btology issued an

Administrative Orderrequiring JFC to comply with itthdustrial Stormwater General Permiit.

(Doc. No. 44, Ex. 3). The Administrative Order further direciEC€ to prepare an engineeri
report and install a storm water treatment system to control the discharge of rfidtals.

Claim 6: On December 23, 2009, the United States Department of Commerce (“D

on behalf of the Elliott Bay Natural Resource Jtres (“Trustees”and the National Oceanic

Atmospheric Administration (“NOAA”), advised JFC that it may bear some nsdpitty for
hazardous substances released inLtbeer Duwamish Waterway It further stated that th
Trustees were “seeking recoverlydamages from JFC for injury to, destruction of, and los
natural resources resulting from release of hazardous substances inidNtie (Doc. No. 44,
Ex. 5 at 45).

Claim 7: In 2014, JFC received an invitation from the Washington DOE to sign aréAg
Order,” obligating JFC to conduct a remedial investigation/feasibility study alR€ facility to
determine the extent of contamination. (Doc. No. 44, Ex. 6). JFC refused to sign the
Order. On September 24, 2014, the Attorney General of Washington-Ecology Divisionadf
JFC that it would issue a unilateral order, directing JFC to act, unless JFCthiggAgpleed Order

(Id., Ex. 7).
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C. Procedural History
JFC notified lllinois Union regarding Claims 1, 5, 6, and 7 between June 19, 201
January 10, 2014. (Doc. No. 44, Exsl®. On August 1, 2014, lllinois Union issued a decig
of noncoverage, asserting that the claims were not first made withipoliey period and tha
several claims are also barred by the exclusionary clasmise they arise from the 2003 Or

or the 2007 Order. (Doc. 44, Ex. 14).

3 and
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On August 15, 2013, JFC commenced this action. JFC then moved for partial summary

judgment, arguing that Illinois Union had a duty to defend JFC against these dlanois. Union
opposed the motion. Citing the “limited information [it had] obtained without discovéiygis

Union argued amongothe things,that the Court shouldefer ruling onJFC’s motion “to allow

lllinois Union to obtain facts essential to its defense.” (Doc. No. 46 at 19). The Couedgitaat

motion in part and denied the motion in part on April 29, 2015. The Court held, in relevar
that lllinois Union has a duty defend JFC against Claims 1, 5, 6, and 7, and does not have

to defend JFC against Claim 2.

t part,

a duty

On May 13, 2015, lllinois Union filed a motion for reconsideration of the Court’s tuling

Shortly thereéter, lllinois Union filed a motion to compeadroduction of additional document
According to lllinois Union, JF@as withholding relevant information thaas“necessary” to it
defense The Court conducted a hearing on the motion to compel. Based upon the e
discussed in that hearinthe Court granted lllinois Union’s motion to compel. The Court g
lllinois Union leave to file a new motion for reconsideration once the requestedatsatad beer

turned over. On October 9, 2015, lllinois Union filed what it has titled a “supplenmeatiain”
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for reconsideration. JFC opposed that motion and filed its own motion for reconsidefdte®
motions are now ripe for consideration.
. JFC’'SMOTION FOR RECONSIDERATION
JFCs motionfor reconsideratiomwas filedon October 23, 2015. Doc. No. 10®alleges

that the Court committed a manifest error of law on April 29, 2015 by holding that Zlig not

covered by the Policyld. at 22. Local Rule 7(h)(2) provides that a motion for reconsidergtion

must be filed “within fourteen days after tbler to which it relates is filed.” Since JFC seeks to

challenge the Court’s April 29, 2015 Order, its motion for reconsideration was due on M

2015. JFC’s motion was filed on Octol&d; 2015 and, therefore, is untimelWhereadllinois

ay 13,

Union was granted leave to file another motion for reconsideration, JFC was not given le

Accordingly, JFC’s motion for reconsideration is denied.
1. ILLINOIS UNION'S MOTION FOR RECONSIDERATION

A. Reconsideration Is Proper

lllinois Union moves the Court to reconsider its April 29, 2015 Order with respect
duty to defend against Claims 1, 5, 6, and 7. lllinois Union asserts that it has eidque¥iously
unavailable evidence demonstrating that these claims are not covered by the AR afigtion for
recorsideration is proper where the moving party demonstrates the existenew a€levant

evidence which could not have been brought before the court with reasonable dilijeluse

to its

(USA) Inc. v. Virginia Sur. Co., No. 09CV-01807 RSM, 2012 WL 223904, at *1 (W.D. Wash.

Jan. 25, 2012). Discovery had not yet commenced when the Court entered the April 2

Order. Therefore, the Court will reconsider lllinois Union’s duty to defend against thasns.

D, 2015
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B. Legal Standard for Duty to Defend

It is well-established in the Ninth Circuit that the duty to defend arises if there arecem
in the complaint that “could conceivably impose liability upon the insured within the
coverage.” Hanson, 26 Wash. App. at 294ge also Unigard Ins. Co. v. Leven, 97 Wash. App.
417, 425 (1999) Therefore, ather than construing the facts in the light most favorable to the
moving party, courts must construe “ambiguous complaints liberally in favor of ringge
insurer’s duty to defend.1d.; Am. Best Food, Inc., 168 Wash. 2d at 404. If there are any genu
disputes of fact regarding coverage, the insured party is entitled to sumngmejudegarding
the duty to defendWoo, 161 Wash. 2d at 53 (insurer is not relieved of duty to defeledsithe
claim is “clearly not covered by the policy”).

C. Claim 1 Is Excluded Under the Contamination Exclusion Provisions

Claim 1 is the EP&S “Second Modificationof Administrative Order on Consent f(

Removal Action” (“Second Modification”) issued to JFC in June 2013. (Doc. 44, Ex. 1 &te).

Second Modification directed JFC to install a containment barrier at the nsténveorner of
the JFC Site to prevent the migration of polychlorinated biphenyls (“PCBs”) intd¥& (Doc.
No. 44, Ex. 1 at 2). With the benefit of discovery, Illinois Union now assert€kaiat 1is barred
by both provisions of the Policy’s Contamination Exclusion. That is, according to lllinosJ
Claim lis a remediation cosarising from thecontaminated sediments aaslsociated river ban
material that are the bject of the” 2003 Order arf@risingfrom the investigation required und
the 2007 Agreed Order.”
1. Relevant Factual Background
The 2003 Order required JFC to investigate the JFC iBdeding its “storm water and

conveyance system,” to determine if JFC was a source of contamination tersisdmthe LDW.
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Doc. No. 9117 at 3; Doc. No. 42 at 97. If any area was found to be contaminated, that
would then be designated a sediment augect to the 2003 Order. Doc. No.-24at 97 On
August 25, 2005, JFC’s consultants informed EPA that, in the course of examining thg
Order’s sediment investigation area, they detected contaminant PCBs tat&l goming from g
“24-inch diameter stornwater drainage line” on the northern corner of the JFC Site. Dac
105 at 2; Doc. No. 91 at 21. Accordingly, thei@dh pipeline area became subject to the 2
Order.

In 2007, Ecology issued the “2007 Order” mentioned in the Policy’'s Contamin
Exclusion provision. Doc. No. 44, Ex. 18 at 100. The 2007 Order directed JFC to inve
whether the JFC Site was an ongoing source of contamination of the LDW and tee@@&tuacs
Control Report identify sources of contamination. The Source Control Report, produ
compliance witlthe 2007 Orderalso revealethat the same 2ihich pipelines weralso sourceq
of PCB pollution. See Barth Dep. at 65:@3:6 Doc. No. 9110. After receiving the Sourc
Control Report, Ecology sent JFC a letteNavember 2009. In the letter, Ecology identifi
JFC'’s 24inch pipeas a source of PCB pollution in the LDW. Doc. No.1%t Barth Dep. at 75:1
13 (“24-inch storm drain line located along the northern boundary of the JFC propeCtiig
the 2007 Ordr asauthority, Ecologyalsoordered JFC to “determine the nature and extent o
contamination in and around the storm drain line that is on Jorgensen property . . . [and] 4
action to stop contaminated storm water discharge form this pipe.” Doc. No. 91-15 at 2.

On February 4, 2010, Ecology sent JFC a letter reiterating that JFC musatenitig PCB
contamination in the 2éhch storm water line at the” JFC site. Doc. No-1®lat 2 (“24inch
stormwater line is contaminated with PCBs ancepttontaminants which pose a great threg

the” LWD). It further stated that “Ecology has clear legal authtoitompel JFC to clean up th
8
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24-inch storm water line.l'd. However,pointing tobudget concerns, Ecology informed JFC t
it would be umble to “accomplish the mitigation task” itself arttherefore,would transfer
oversight of JFC’s cleanup to EPA. Walsh Decl. Ex. 5.

On September 30, 2010, EPA issued CERCLA Docket N@01A-0017 (the “Pipeling
Order”). The Pipeline Order stated theCImust “conduct an investigation, including sampli
to determine whether sediments in the Duwamish Waterway adjacent to tiesif@FC . have
been impacted by current or historical operations at the Site.” Doc. N@. &1135. The Pipeline

OrderAction Memorandum, issued contemporaneously with the Pipeline Qudberstates that

hat

EPA expects JFC to remove a “B¥th public lateral sewage [drain line] to prevent [PCB] and

other hazardous substances from entering the [LDW . . . to prevent continued disch
stormwater through known PCB contamination to the LDW.” Doc. N&19at 23. It states tha
these 24nch pipes “were and are a source [of the] contaminated sediments” discussed in t
EPA Order and are “within the geographicaacovered by’ the source control evaluation bg
conducted under the 2007 Order. Doc. No.2%%t 23.

On June 25, 2013, the EPA submitted Claimthe Second Modification to the 201
Pipeline Orderto JFC The Second Modification states that JFC and Boeing must “pe
additional subsurface sampling and install a rigid containment barrier thlerigp of the LDW .
.. of the JFC property” in order to “eliminate the potential for PCB contaminanatmigifrom
the Shoreline Containment Area to the LDW.” Doc. No. 91-22 at 2.

2. Analysis

lllinois Union asserts that Claim 1 is barred from coverage because it diriges

contaminated sediments and associated river bank material” covered by 203 @linois

Union contends that JFCZ005investigationsand the Pipeline Order established that then2i
9
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pipeline is within the sedimestbject to th003 Order.The Pipeline OrdedirectsJFCto clean
upthe sediment area by removing thei@dh pipes. Doc. No. 91-17 at 3-kciting the2003 and
2007 orders for legal justification). Since the Second Modification of the Pip@hter was
designed talearthe same sediment area as the Pipeline Removal Action,ntusbarisdrom
thesediment at issue the2003 Order. Doc. No. 91-zit 2-3.

lllinois Union further asserts that Claim 1 is barred becausalsb arises from the
investigation required under the 2007 Order. According to lllinois Union, the Source C
Investigation Report-conducted as part of the 2007 Order’s invedian—identified the 24inch
pipelines as sources of PCB pollutiofihat identificationled to EPA’s PipelineOrderand its
Second Modification, i.e. Claim 1; therefore, lllinois Union argues, Claatsdarises from the
2007 Order’s investigation. Doc. No. QY at 35. (24-inch pipeline falls “within the
geographical area covered by” @07 Orde).

JFC does not dispute that Claim 1 addresses pollution conditions arising from th
Order’s contamination area or that Claim 1 arose from the 2007 Order’s iatiestsg Rather
JFC argues that such connections are irrelevant. According to JFC, the Comankirelusion
does not apply to all remediation costs “arising” from those orders; it applies ohlys®® ¢ostq
that JFC incurred in conducting thetualinvestigations. Doc. No. 109 at 2.

“[E]xclusionary clauses are to be most strictly construed againshsiieer.” Am. Best
Food, Inc. v. Alea London, Ltd., 168 Wash. 2d 398, 4%/ (2010);Phil Schroeder, Inc. v. Royal
Globe Ins. Co., 99 Wash.2d 65, 68 (1983). If there is any reasonable interpretation of the f
the law that could result in coverage, the insurer must defendk Ins. Exch., 147 Wash.2d a

760 (citations omitted).
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However, nothing in the Poliggan be constred as limiting the exclusions to investigati

on

costs. On the contrary, the Poliexcludes alfremediation cost®r natural resource dama

e

arising from” theé‘contaminated sediment and associated river bank material that are the subjected

of the” 2003 @derand “remediation costs . arising froni theinvestigation required under the”

2007 Ordett Clearly, this language was not meant to limit the scope of the exclusion
specificremediation cost-the cost of conducting the specified investigations. It was intend
cover any remediation costs that “originate” from the 2003 Order or stagi“from the 2007
Order’sfindings. See Toll Bridge Auth. v. Aetna Ins. Co., 773 P.2d 906, 908 (Wash. Ct. App. 19§
(“arising from” means “originating from, having its origin in, growing out of, or flowing fron
ARISE, Black's Law Dictionary (10th ed. 201%).

Since there is no dispute that the containment barrier ordered in the Secondd#odi
is a “remediation cost” designed to remedy contaminadidrject to the 2003 Ordend was
incurred as a result of the 2007 Order’s investigatiGteam 1 clearly is not coveredoc. No.
91-21 at 2-3.Therefore|llin ois Union does not have a duty to defdir€Cagainst Claim 1.

D. Claim 5Was First Filed Before the Policy’s Inception

Claim 5 is an August 10, 2011 Administrative Order issued byBtaogy. The
Administrative Order states that JFC has violated the requirements of iald&sormwater
General Permit, number WAR 003231 (“The Stormwater Permit”) becausaitersiter containg

an excess amount of contaminants. (Doc. No. 44, Ex. 3). It states that JFC’s datlomepty

tPerhaps tellingly, JFC does not even address the Policy’s “arising frogudge at any point
in its brief.

2 JFC also asserts that Claim 1 does not arise out of either order because it mgohtagnment
barrier, not pipes. JFC argues that Claim 1 is the first fioentainment barries mentioned and
therefore, is the first time that claim was made. iIAgadFC’s argument ignores the Policy
“arising from” language. Therefore, this argument need not be discussgdength.
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with the Stormwater Permitriggered JFC'’s obligation to conduct “4 evel Three Responssg
Action.” Claim 5 does not state when JFC violated the Stormwater Rarmiten its obligation
to complete the Level Three Response Action befjawever, it does grant JFC its “reques
extension” to complete the Level Three Response Actidiurtiter provides that the Level Thrg
Response Action must include two acts: preparation of an engineering regartstallation of g

storm water treatment system to control the discharge of meldls. (

ed

pe

lllinois Union argues that it does not have a duty to defend JFC against Claim 5 because

JFC’s obligation to complete the Level Three Response Action began prior to thésRally 31,
2008 inception.
1. Relevant Factual Background

On August 15, 2007kcology issued the Stormwater Permit to JFC. The Stormy
Permit required JFC to “comply with the State’s water quality standard ¢orpedlutant” listed
by Ecology. Doc. No. 68 at 124. To ensure compliance, JFC was required to “conduct qua
sampling and analysis of permitted stormwater discharges to the [LDW] feanfiatility.” Doc.
No. 461 at 5354. If any of the quarterly samples revealed that contaminants exceeded th
set forth in theStormwateiPermit, JFC was required to ahuct a “Level Three Responéetion.”
Doc. No. 651 at 131. The Stormwater Permit.evel Three Responsaction” involves at least
three stepsprompt identification of the potential souragiscontamination; investigation of a|
available options of source control; and implementatiomgfidentifiedsource control.Id. at
131-32.

On March 3, 2008JFC informed Ecology that it had detected at least four instang
which pollution levels failed to meet the water quality standaedsiired undethe Sormwater

Permit. Walsh Decl., Ex. 8 at8 7. As a resuldf this contaminationthe Stormwater Permif
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required JFC to institute a “Level Three Response Action” that wedldce the contaminan
down toStormwater Permicompliant levels. Jones Dec. Ex. F.

At the same time JFC was in the process of preparing its Level Three Re&pboseit
was also in the process of complying with the 2007 Order, which required JFC to conaluces
Control investigation of its facility and prepare a Source Control Report. HelCafilequest with
Ecology, asking thathe identification step required undée Level Three Response Action
considered part of its ongoing investigation under the 2007 Order.

In May 2008, Ecology approved JFC’s plan to incorpothteLevel Three Respons
Action intoJFC’splan to comply with the 2007 Order. Ecology extended the deadline to con
the rest of its obligations under the Level Three Response Action until atecaifipleted the
Souce Control Report required under the 2007 Order. Jones Decl. Ex. G. (JFC’s lileeq
response proposal ddtévarch 3, 2008 may serve as the level three source control 1
requirement stated in permit condition S4.C”).

In March 2011, JFC produced a Source Control Report required under the 2007 Or

the StormwaterPermit. Doc. No. 10& at 13. It identified the 2ihch drain line as a source

I

be

e

nplete

|t

eport

der and

Df

pollution and documeatl additional actions that it will take to comply with its preexisting

obligations namely a stormwater treatment systdih.

In May 2011, JFC asked Ecology for another extension by which to complete the
its Level Three Response Action obligations. Jones Decl. Ex. H. JFC stat¢dvisateviewing
the2007 Order'sSource Control Investigation to evaluate which treatment system it should i
to reduce the concentration of contaminari. It requested an extension of time in which

consider the best source control/treatment systeim.
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On August 10, 2011, Ecology issuad AOwhich grantedlFCan extension to complet
its Level Three Response Action and stated that the next steps in the LevdR@$pease Actior
must includewo additional stepgpreparation of an engineering report; and installation of ens

water treatment system to control the discharge of metals.

e

for

In an October 10, 2011 progress report prepared under the 2007 Order, JFC’s consultant

stated that it has designed a stormwater treatment system in order to comply withmtga&tor

Permit. D@. No. 1063 at 99101. On September 6, 2012, Ecology sent JFC a letter sim
stating that the stormwater treatment system was created to “comply withvdeSL@orrective
Action requirements in th&SformwateiPermit].” Doc. No. 106-3 at 103.

2. Analysis

lllinois Union asserts that Claim, Bhat is the 2011 AO from Ecologis barred from
coverage because the engineering report and water treatment system areéhpdreoélt Three
Response Action, which JFC first became obligated to complete in March 2008. JF@sabai
Claim 5 is separate from the Level Three Response Action because the LegREsponss
Action did not concern construction. According to JFC, the Level Three Response
involved only investigation and action planst any source contramplementation Again, JFC
misreads the record.

On March 3, 2008, prior to the Policy period, JFC informed Ecology that it had bre
its obligations under th&tormwatePermit and, therefore, was required to complete a LevekT|
Response action. To complete this Level Three Response Action, JEC iguromptly identify
the potential sources of contamination . . . 2) investigate all available optiomsroé €ontrol . .
. 3) implement additional source control . . . itieed as part of this investigatiorthat would

ultimately “reduce stormwater containment levélsDoc. No. 651 at 131 JFCcompleted the
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first two requiremerg by producing the Source Control Repartd suggesting that it create

stormwater treatmergystemto stem the flow of contaminantoc. No. 44, Ex. 3. On Augus

10, 2011,Ecology determined thalFC should enstruct i.e. “implement,”this stormwater
treatment system as its source control other words, Ecology determined that 30ird step
in the Level Three Response Action would be constructingttimmwater treatment syster8ince
JFC first became obligated to complete the Level Three Response Aatiothat obligation
includedthe construction of the stormwateeatment system, Claim 5 concerns a legal r
asserted prior to the Policy period. Therefore, Claim 5 is barred from coverage.

E. Claim 6Was First FiledBeforethe Policy Period

Claim 6 concerns a December 23, 2009 letter from the United States Departni
Commerce (“DOC”), on behalf of th&lliott Bay Natural Resource Trusteesmid NOAA
(collectively, “Trustees”)to JFC. The letter notifies JFC that it may bear some respditgitmr
hazardous substances released iV . It further states that the Trustees are “seeking reco
of damages from JFC for injury to, destruction of, and loss of natural resourckmgesom
release of hazardous substances inthB&/.” (Doc. No. 44, Ex. 5 at 45)lllinois Union asserts
that JFC first received a written assertionJ&fC’s obligation to clean up the natural resou
damage before the Policy beg#mat is before July 31, 2008.

1. Relevant Factual Background

On November 14, 2007, JFC met with the Trusfe@¥alsh Decl., Ex. 13. During the

meeting, Rebecca Hoff of the NOAA presented a PowerPoint entitled “Debegnt©ompensatior

3 JFC argues that there is a dispute of fact as to when the PowerPoinesexgent While the PowerPoint is
undated, other documents and statements establish that it wagguteseNovember 14, 200%ee Doc. No 651
at 2; Doc. No. 106, Ex. 4 at 118199:8. JFC'’s unfocused, n@pecific challenge to this date is insufficient to
create a dispute of fact
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for Natural Resource Injuries in th®W.” One slide of the PowerPointthe “Jorgensen Forg

Allocation” slide—sets forth several different contaminants aad¢hcontaminant’s total load.

Another slide discusses “Restoration Options.” These options include “settle toratabunt;
trustees implement restoration.”

On November 16, 2007, NOAA emailed Ecology, stating that it had met with JF
discuss their NRDA liability.” Walsh Decl. Ex. 13. On November 27, 2007 An
Environmental, JFC’s environmental consultant, produced a map documenting the ex

shoreine NRD restoration surrounding JFC. Walsh Decl., Ex. 14. On August 11, 2008

consultants sent a letter to JFC regarding the “NRD process.” Doc. N8.dtal5. Attachment

B of that letter states that during the November 14, 2007 meeting “Rebledt of the NRD
Trustees presented a preliminary allocation of discounted service acre yehesJ6eC property
The details behind the preliminary allocations . . . were not provided and no allocatig
provided for [PCBs], the primary sediment tainment identified in the LDW adjacent to the J
property.” Doc. No. 10@ at 115. It further provides that “based on the example project disc
in the November 14, 2007 NRD Trustees presentation, a matghateof cost per [discounte
service acre years] will be estimated and presented 8¢-C inafocused technical memorandu
.2 0dat 114,

On December 23, 2009, during the Policy perl@@®C, on behalf of the Trusteesent a
letterto JFC. The letter notifies JFC that it may bearesoasponsibility for hazardous substan
released in th&DW. It further states that the Trustees are “seeking recovery of damage
JFC for injury to, destruction of, and loss of natural resources resulting freaseedf hazardou

substances intdhe LDW.” (Doc. No. 44, Ex. 5 at 45).
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2. Analysis

lllinois Union argues that Claim 6 is barred from coverage because it wiespriar to
the Policy’s inception. According to lllinois Union, the November 2007 PowerBondtituted
a writtenassertion of éegal right againsiFC for natural resource damage. JFC counters thd
PowerPoint presentation did not constitute a claim because NOAA never ddebii¢y to JFC
during this meetingRatheraccording to JFC, the PowerPomeérelyinformed JFChat the areg
adjacent to the JFC Sitsuffered natural resource damade support of this argumerti-C cites

to its employeeRyan Barth’sdeposition. Barth—who had attended the November 14, 2(

meeting—states thathe“Jorgensen ForgAllocation” slidelikely referred tacontaminants in the

areas adjacent to Jorgensen Forge’s site, not to the allocation of respgsgibdifically for JFC.

(Elkind Decl., Ex. 1, at 1067)(“When you say Jorgensen Forge, just to clarify, it's the sedim

it the

|

07

ents

adjaent to Jorgensen Fge . . . theassessment they performed was associated with the sediments,

not associated with Jorgensen Forge Corporation. So the label there, as $ iliektification of
sediments adjacent to Jorgensen Forge. That's my claoficy

As this motion concerns the duty to defend, the Court must constmplawiblefactual
assertions in the light most favorable to JFC. However, Barth’s perceptibe November 14
2007 PowerPoint presentati@s a purely informatial exerciseis not plausibleand is flatly
contradicted by the recardarshall v. AC & S Inc., 56 WashApp. 181, 185 (1989) (per curian
(a seltserving affidavit that alone contradicts the evidence in the record is notesufficiraise 3
genuine issue of material fact)J Corp. v. Yamato Dev. Canada, Inc., 95 Wash. App. 100
(1999) First, rothing in the November 14, 20@bwerPointppears to be informational. Ont
contrary, the PowerPoifillocates responsibility and “determescompensatiori Walsh Decl.,

Ex. 13. SecondNOAA—the author of the PowerPoirexpressly stated thahe PowerPoint
17
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assignediability to JFC for NRD pollution Walsh Decl. Ex. 13. Third, the actions and statem
of JFC’s consultants ar@holly inconsistent with Barth’s interpretation. Ten days after
November 17, 2007 meetingFC produced a map documenting the extent of shoreline |
restoration surrounding JFC. In other words, immediately after the meetidgedB@ examining
the scope oits NRD liability. Walsh Decl., Ex. 14. Moreover, in describing the “NRD prdcg
JFC’s consultants admitted thatluring the November 14, 2007 meetingpff “presented g
preliminary allocation of discounted service acre years for the JFC prépBric. No. 1063 at
115.

In light of this overwhelming documentary eviderictie Court findsthat JFC’'s sel

servingstatementegarding Barth’s perception of tRewerPointdoes not create a dispute of fact.

It is clear that the “Jorgensen Forge Allocation” slide set forth a writterntiassef a legal right
against JFQor naturalresource damaggnd, therefore, constitutes a “claim” first asselietbre
the Policy’s inception.

F. Claim 7 Is Excluded Under the Contamination Exclusion Provision

Claim 7 is a2014 proposed Agreed Order frocology obligating JFC to conduct
remedial investigation/feasibility studyRI/FS”) at the JFCSite to determine the extent ¢
contamination. (Doc. No. 44, Ex. 6). JFC refused to sign the Agreed Order. On S#dn
2014, the Attorney General of Washingt&tology Division informed JFC that it would issug
unilateral order directing JFC to act unless JFC signed the Agreed QigEx( 7). JFC refused

to sign the Agreed Order.

4 JFC does nadpecificallyaddresshese documents.
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lllinois Union argues thahewly disovered evidenceroves thatClaim 7 was the fina
phase of the 2007 Order and, therefore, arises from that order.

1. Relevant Factual Background

On July 23, 2012, Ecology wrote JFC, stating that JFC needs to sign an Agreed O
RI/FS in order to fulli its obligations under the 2007 Order. Walsh Decl., Ex 16. Ecology S
that “once we have an AO in place for the RI/FS, we can close out [the] existing [AD&T O
In a March 21, 2014 letter, Ecology reiterated that JFC needed to complete annRifEE&rito
comply with the 2007 Order. Walsh Decl. Ex. 17.

When asked about Claim 7 and the RI/FS during his deposition, Barth also charaq
the RI/FS as the “third phase” of the 2007 Order and stated that the findings from the @&0
“led to the RI/FS.” Barth Dep. at 17:6-9, 129:5-23.

2. Analysis

Based on Ecology’s letters and Barth’s deposition, lllinois Union argueshih& ItFS
requirement was the final phase of the 2007 Order. JFC counters that Claim 7 daarooitaf
the 2007 Qder because Claim 7 involves a remedial actidn.its brief JFC contends thahe
2007 Order “expressly stated that remedial action would not be required of themsisdinder itg
Order” Doc. No. 109 at 7. Therefore, JFC argues, any order requamgdial actions must b
unrelated to the 2007 Order. JFC grossly misinterprets the Policy and the record.

Again,itis immaterial that the 2007 Order did not require the remedial actlwaPadlicy’s
Contamination Exclusion applies to all remediatioosts “arising from” the 2007 Order

investigation, not only those costs incurigkding the 2007 Ordés investigation Moreover,

5 Again, JFC does not provide any factual arguments regarding the relationsfegeré&tlaim 7
and the exclusion.
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despite JFC’s assertions to the contraing 2007 Order does not foreclose the possibility]
remedial actionRather |t states thatEcology does not anticipate requiring remedial action unde
this Order.” Doc. No. 44 at 82 (emphasis added). In fact, Ecology eventuitlyrequire
remedial action pursuant to the 2007 Order. The First Amendment to the 2007 Ordiee[tligc
JFC to perform an interim action to excavate and remove soils impacted by[CBs Jat elevate
concentrations.” Doc. No. 911 at 3. The First Amendment defines an interim action &
remedial action.ld. Accordingly, the Court finds that Claim 7 arose from the 2007 Org
investigation and, therefore,excludedby the Policy.
V. CONCLUSION AND ORDER

NOW, THEREFORE, IT IS ORDERED that JFC’s motion for reconsideration is

DENIED as to Claim 2lllinois Union’s motion for reconsideration GRANTED; andJFC’s

motion for partial summary judgment is DENIED with respect to Claim 1, 2 5, 6, and 7.

/‘
&pé‘ﬂ% $Ch i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE

20

of

br




