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! UNITED STATES DISTRICT COURT
8 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
9
10 SHELLEY BROTEN, CASE NO. C13-1461JLR
11 Plaintiff, ORDER ADOPTING
MAGISTRATE JUDGE’'S
12 V. REPORT AND
RECOMMENDATION

13 CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

14
Defendant.
15
l. INTRODUCTION
16
This matter comes before theurt onthe Report and Recommendation (“R&R’|)

17

of United States Magistrate Judge James P. Donohue (R&R (Dkt. # 28)), and the
18

objections of the Commissioner of Social Security (“Commissioner”) thereto (Obj. (Dkt.
19

# 29)). The court has carefully reviewed the foregoing, all other relevant documents, and
20

the governing law. Aecourt ADOPTS the R&RDkt. #28), REVERSES the decision
21

of the Commissioner, and REMANDS the case for further consideration.
22
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. BACKGROUND

On August 6, 2009, Shelley Broten filed an application for Supplemental Se¢
Income (“SSI”). (AR (Dkt. # 19at150-53.) She alleged impairments of attention

deficit disorder, anxiety, depression, and chronic fatigue with an onset date of 200

amended to 2009. (AR at 150.) The Commissioner denied Ms. Broten’s claim init

(AR at 62-69) and upon reconsiderati&R(at 73-77). Ms. Broten requested a hearin

before an administrative law judge (“ALJ"), which took place on November 1, 2011

(AR at 40-59.)

On November 17, 2011, the ALJ found that Ms. Broten was not disabledat(A
24-35.) The ALJ followed the five-step sequential process in 20 C.F.R. § 416.920
make this determination. (AR at 25.) At step one, the ALJ found that Ms. Broten |
been engaged in substantial gainful activity since the date of her initial claRnat(27).
At step two, the ALJ found that Ms. Broten’s attention-deficit hyperactivity disorder

(“ADHD”) was a severe impairment, bherejected her diagnoses of chronic fatigue,

Curity

D, later

ally

19

\R
a) to

1ad not

anxiety, and depression. (AR at 27-28.) At step three, the ALJ found that Ms. Broten’s

ADHD did not “meef] or medically equd] the severity of one of the listed impairmern
in 20 C.F.R. Part 404, Subpart P, Appendix 1” because the ALJ foundsh8roten’s
ADHD did not impose marked limitations on her daily living, social functioning,
concentration, persistence, or pace. (AR at 28-29.)

The ALJ found that Ms. Broten retained the capacity to work. At step four, t

ALJ assessed Ms. Broten’s residual functional capacity (“RFC”) to inCawage o

ts

moderate ability to perform sustained work activities.” (AR at 29-30.) The ALJ bajs
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Ms. Broten’s RFC on his findings that (1) her testimony was not credible as to the
severity of her impairments (AR at 30), (2) the evidence provided by medical

professionals indicated “moderate symptoms,” not disabling symptoms (AR at 31),

(3) Ms. Broten’s medications were “helpful in controlling her symptoms” (AR at 31),

step five, the ALJ found that Ms. Broten could perform jobs which exist in significa
number in the national economy. (AR at 34-45.) The ALJ based this finding on a
hypothetical that he had posed to a vocational expert (“VE"R #A3435.) The
hypothetical posed to the VE assumed, in line with th€ Raverage or at least
moderate ability to perform sustained work activities.” (AR at 55-56

The Appeals Council denied Ms. Broten’s request for review of the ALJ’s
decision. (AR at 1-7.) As a result, the ALJ’s decision is the “final decision” of the
Commissioner. (AR at 1.) Ms. Broten sought judicial review of the Commissioner
decision (seCompl. (Dkt. # 3)), and the case was assigned to Magistrate Judge D¢

(Minute Order (Dkt. # 12)).

Ms. Broten challenged the ALJ’s determinations at steps two, three, and five.

Broten argued to Magistrate Judge Donohue that the ALJ imprapiedgunted medica
evidence that supported diagnoses of anxiety, fatigue, and depressionOfehisg Br
(Dkt. # 25) at 28.) In addition, M. Broten conteretithe RFC and the VE hypotheticq
were in error. Id. at 314.) She argued that the ALJ erred when he failed to incorpd
functional limitations supported by medical evidence into his assessment of Ms. Bl

RFC. (d.at9-12.) The ALJ also posed a hypothetical to the VE on the basis of th

and

At

S

bnohue

Ms.

rate

oten’s

D

RFC. (d.at 12-14.) The hypothetical did not mention functional limitatioihd.) (As a
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result, Ms. Broten conteedtheVE'’s response to the hypothetical is not substantial
evidence of jobs she could perfornid. @t 1214.)

Magistrate Judge Donohueussl a R&R recommending that the decision of t
Commissioner be reversed and remanded. (R&R at 11-12.) First, Magistrate Jud
Donohue found that the ALJ’s failure to address medical evidence provided by treg
medical providers Shepherd and Cantrell (“Shepherd/Cantrell report”) was harmfu
(Id. at 89.) The ALJ had ignored the Shepherd/Cantrell report, even though it recit
diagnoss of anxiety and depression—diagnoses the ALJ had rejediddl. Second,

Magistrate Judge Donohue recommended remand because the RFC and hypothe

were in error. Ifl. at 311.) The ALJ had placed weight on the medical opinions of Dr.

Kathleen Andersen, Dr. Phyllis Sanchez, and Dr. Steven HanethebAt.J did not

incorporate the limitations indicated by these medical providers into the RFC or the

hypothetical. Id.)

The Commissioner objects to the R&Rdrequests this court’s review.(Obj. at

1-2.) First, the Commissioner argues tthat ALJadequately incorporated the evideng

he relied upon into the RFCId( at 27.) Second, the Commissioner argues that the

ALJ’s failure to address the Shepherd/Cantrell report was not error because the re
was redundant.lq. at 710.) Finally, the Commissioner argues that any error by the
was harmless.ld. at 8-9.) The Commissioner’s objections are now before the cour

I

! The Commissioner incorporatée arguments from her initial responsive brief befo

fical

L4

e

port

ALJ

(e

Magistrate Judge Donohue (Dkt. # 26) into her objections to the R&R. (Obj. at 1.)
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. STANDARD OF REVIEW

A district court has jurisdiction to review a Magistrate Judge’s R&R on dispo
matters.SeeFed.R. Civ. P. 72(b). “The district judge must determine de novo any
of the magistrate judge’s disposition that has been properly objecteldit0‘A judge of
the court may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1). The col
reviews de novo those portions of the R&R to which specific written objection is m
United States v. Reyna-Tap&28 F3d 1114, 1121 (9th Cie003) (en banc):‘The
statute mak®it clear that the district judge must review the magistrate judge’s findir
and recommendations de novo if objection is made, but not otherviise.”

[11.  DISCUSSION

A. Residual Functional Capacity

Ms. Broten challenged the ALJ’s determination of her RFC. After reviewing
claim, Magistrate Judge Donohue recommended reversal and remand. The court
and, therefore, adopts Magistrate Judge Donohue’s recommendation.

The ALJ assesses the claimamBC at the fourth step in determining disability
20 C.F.R. 8 416.920(a)(4)(iv). In doing so, the ALJ looks for “impairment(s) and af
related symptoms . . . that affect what [the claimant] can do in a work setting.” 20
8 416.945(a)(1).The ALJ must “assess [the claimarfREC] based on all of the relevar
medical and other evidence.” 20 C.F.R. § 416.945(a)(3). If the ALJ accepts medif

evidence indicating a limitation in the claimant’s capacity, he must credit that limita

Sitive
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in the RFC. 20 C.F.R. § 416.920, 416.945. Otherwise, he must regauedical
evidence supporting the limitatiorsee20 C.F.R. § 416.945.

The RFC must include all functional limitations that are not rejected. Limitat
do not need to be disabling to be included in the RF¢226 C.F.R. § 416.945(e)
(“IwW]e will consider the limiting effects of all your impairment(s), even those that a
severe’). On the contrary, the regulations structure the determination to include al
limitations at step fourSee20 C.F.R. 8 416.920. As a result, all limitations that are

rejected must be credited in the RFESR(Social Security Ruling) 96-8p, 19%86L

374184 at *1 (July 2, 1996§“The RFC assessment must first identify the individual’s

functional limitations or restrictions and assess his or her work-related abilities on {
function-by-function basis, including the functions in paragraphs (b), (c), and (d) of
CFR 404.1545 and 416.945.”).

1. Dr. Andersen’s Report

Magistrate Judge Donohue recommended remand because the ALJ had ne
credited nor ejectecthelimitations Dr. Andersen had noted in her medical opinion.
(R&R at 9-10.) The court agrees.

Dr. Andersen evaluated Ms. Broten and wrote a medical evaluation amaReBr
2011. (AR at 43610.) Dr. Andersen notes a number of functional limitations releva
the RFC. Dr. Andersen notes that Ms. Broten would have “mild difficulty remembe

M

and following simple instructions,” “moderate difficulty remembering and following
more complex instructions related to difficulty with attention amwlcentration,” and

“moderate difficulty learning new tasks.” (AR at 439.) Dr. Andersen further states

ons

e not

not

b

20

ther

Nt to

ring

that
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Ms. Broten’s “[a]bility to perform routine tasks would be moderately impaired,” that
“would likely appear to be anxious and disorganized in a work setting,” and that sh
“could likely be perceived as being inappropriate in contacts with coworkers and

supervisors . . . [resulting in] moderate impairment.” (AR at 439.) Dr. Andersen n(

that Ms. Broten’s symptoms are “[p]otentially . . . treatable” and hopes treatment, i

successful, would allow Ms. Broten to “return to full-time employment.” (AR at 44Q.

The ALJ neither credited the functional limitatiadentified by Dr. Andersem

she

ptes

the RFC nor rejected them. (AR at 29-31.) The ALJ noted these functional limitations,

but discounted them as “not what one would expect for a person who is disabled.”

at 31.) The ALJ,nevertheless, placed “[s]ignificant weight” and “great weight” on Dr.

Andersen’s opinions(AR at 32.) He dichot regisér any disagreement with her
findings. (AR at 32.)

This is a reversible error. An ALJ muesther rejectunctional limitations or
credit them in the RFC, especially where the ALJ has placed great weight on the
underlying medical evidence&seeCarmicklev. Comm’r, 533 F.3d 1155, 1164 (9th Cir.
2007). If the ALJ rejects limitations supported by medical evidence, he must explg
why. SeeVan Sickel v. AstryéNo. 09-15509, 2010 WL 2640224, *2 (9th Cir. June 3@
2010). The ALJ’'s statement that the moderate limitations are not disabling does n
challenge the veracity of Dr. Andersen’s conclusions. Indeed, he placed great wei
Dr. Andersen’s conclusions generally and provided no reasons to doubt the specif

functional limitations. The court, therefore, adopts the portion of Magistrate Judge

(AR

n

pt
ght on

c

oon Dr.

Donohue’s R&R recommending remand because the ALJ’s placed great weight ug
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Andersen’s medical evidenbeit failed to credit the limitations Dr. Andersen’s report

(SeeR&R at 9-10.)

The Commissioner’s arguments regarding Ms. Brotgea@ment andnedications

do not convince the court otherwisBr. Andersemmentioredthe possibility of an

improved prognosis for Ms. Broten were Ms. Broten to receive additional treatmen

at 440.) Dr. Andersen’s comment was mdumveverjn the context of an overall report

which details numerous functional limitations in spite of existing treatments and

medications. CompareAR at 437 with AR at 440.) Although the ALJ emphasized M
Broten’s admissions that her medications “helped her to stay focused,” the ALJ fai
articulate why Ms. Broten’s ability to stay focused with medication justifies the reje

of all of the functional limitations in Dr. Andersen’s repdr{SeeAR at 31.) Dr.

Andersen’s repoidentified manyfunctional limitations in spite of Ms. Broten'’s existing

treatment@and medications(SeeAR at 437, 439.)

The Commissioner arggthat the RFC does reflect the functional limitations

L. (AR

S.
sto

ction

identified by Dr. Andersen. The court disagrees. The Commissioner’s argument would

require the court to sustain the ALJ when he reconstrues a functional limitation as

opposite—a statement of faculty. The medical evidence does not support this refr

Dr. Andersen found numerous mild and moderate limitations in Ms. Broten’s ability.

Quite differently, he RFC dund that Ms. Broten hdaverage o moderate ability to

% Even if medication helps Ms. Broten to stay focused, staying focused does ndein
an absence of functional limitations. Problems with focus were not the only tiypectbnal
limitation identified by Dr. Andersen.SEeAR at 440.)

ORDER 8
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perform sustained work activities.” (AR3@.) Magistrate Judge Donohue assessed
Commissioner’s arguments equating the RFC with Dr. Andersen’s language. (R&
n.5.) Magistrate Judge Donohue agreed with the Commissioner that “moderate m
the middle of the severity spectrum,” but made the key point that the scale measur
“impairment, not ability. (R&R at 9 n.5.) In its own review of the RFC, the court
cannot findanystatement in the RFC which suggests impairment of Ms. Broten’s
abilities. SeeAR at 29-30.)

Ninth Circuit decisions do not support the Commissioner in reframing a limitj
as an ability. The Commissioner cites case law to suggest that the Ninth Circuit hz
acceptedimilar reframing in the past. Based on its own review of relevant authorit
the court concludes the Ninth Circuit has notVéatentine v. Commissionghe Ninth
Circuit accepted an RFC where “[m]oderate is defined as limited but satisfactory,”
the ALJ inValentinehad credited “moderatestrictions” not moderate ability574 F.3d
685, 690-91 (9th Cir. 2009) (italics added). Likewise€lmomas v. Barnharthe Court
accepted testimony of a VE finding that there were jobs which the claimant in that
could perform, even after accounting for marked and moderate functional limitatior
278 F.3d 947, 952-55 (9th Cir. 2002). Thomas howeverthe RFCand the resulting
hypothetical accounted for the functional limitations noted in the medical evidSeee
id. In this case, the ALJ’'s decision would not have been in error if the ALJ had cre
Dr. Andersen’s limitations, or if he had provided reasoning to reject them, and the

based hypothetical had still indicated jobs Ms. Broten could perform. Unfortunatel

the
R at 9
eans in

eS

ation
NS

€s,

but

case
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dited
RFC-

y, the
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ALJ did neither in this case. Accordingly, the court adopts Magistrate Judge Donohue’s

recommendations that the case be reman{R&R at 9-10.)

2. Dr. Sanchez’'s Report

Similarly to Dr. Andersen’s report, the report of Banchezndicateda

functional limitation, which the ALJ neither credited in the RFC nor rejected. (AR at

329-40.) The ALJ gave Dr. Sanchez’s report “some weight,” rejecting Dr. Sanchez

opinion that Ms. Broten had “marked difficulties with exercising judgment” and
“moderate problems performing routine tasks.” (AR at 33.¢ AbJ, howeveraaepted

Dr. Sanchez’s opinions finding “mild to moderate limitations of social functioning.”

(AR

at 33.) As with Dr. Andersen’s report, the ALJ failed to credit this limitation in the RFC.

The aforementioned authorities require the ALJ to either credit or reject functional

limitations noted by the medical evidence, even though the functional limitations afe not

found to be disabling. The ALJ did not do this with respect to Dr. Sanchez’s report.

Magistrate Judge Donohue noted the failure of the ALJ to credit these functional
limitations (R&R at 9-10) and, therefore, the court adopts the R&R with respect to
Sanchez’seport and the RFC.

3. Dr. Haney's Report

Dr.

Likewise, the ALJ improperly failed to include a functional limitation indicated in

a report by Dr. Haney. The ALJ gave Dr. Haney’s opinions “great weight.” (AR at

Dr. Haney opined that Ms. Broten “may experience some difficulty with extended

32.)

concentration and maintaining attendance/pace in the workplace.” (AR at 411.) As with

the reports by Dr. Andersen and Dr. SanchieeALJ noted that these limitations did n

ORDER 10
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amount to disability, but the ALJ neither credited those limitations in the RFC nor
rejected the limitations. The court, therefore, adopts the recommendation of Magis
Judge Donohue with respect to Dr. Haney’s report. (R&R at 10.) The ALJ must e
credit this limitation in the RFC or reject it.

B. Vocational Expert Hypothetical

The VE hypothetical is also erroneous. Above, the court finds that the RFC
not adequately reflect functional limitations, which were identiiiretthe medical
evidence and which the ALJ did not rejethe ALJ used this RFC as the basis for his
hypothetical to the VE. As a result, the hypothetical did not include the functional
limitations indicated in the reports of Dr. Andersen, Dr. Sanchez, and Dr. Haney. 7
hypothetical posed to the VE is, therefore, in error.

The Commissioner contends that the ALJ made harmless errors when he di
acount for these functional limitations. The Ninth Circuit has deemed errors harm
where the ALJ committed an error, but the reviewing court is “able to conclude fror
record that the ALJ would have reached the same result absent tHe klobna v.
Astrue 674F.3d 11041115 (9th Cir. 2012) (citin@urry v. Sullivan 925 F.2d 1127,
1131 (9th Cir.1990)).

The error was not harmless. The court cannot conclude that the ALJ would
reacted the same result in this case if the RFC had reflected the functional limitatig
included in medical evidence discussed above. Counsel for Ms. Broten posed a s
hypothetical to the VEvhich mentionedproblems with attention and concentration,

moderate difficulties making decisions due to procrastination or anxious ruminatiof

strate
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moderate ability to perform routine tasks, and . . . moderate[] interfere[ance] with g
co-workers due to inappropriate contacts during the workday.” (AR at 57.) Ms. Br
counsel then defined moderaig “10% of a work hour or 10 % of a workday(AR at
58.) In response to the hypothetical posed by Ms. Broten’s counsel, the VE expert
that such an individual would “not retain employment.” (AR at 58.)

The VE’s response to this hypothetical shows the’@bhypothetical to be
harmful error. A 10 % difference in RFC’s assessment of Ms. Broten’s impairment
appears to lead to a different conclusion regarding the availability of jobs in the naf
economy. Upon remand, therefore, the ALJ must either reject those limitations in
above sources or accept them. If the ALJ accepts themmust incorporate them into

the RFC and hypothetical posed to the VE. Accordingly, the court adopts Magistra

Judge Donohue’s recommendation with regard to the hypothetical posed to the VE.

(R&R at 11.)

C. Re ection of the Shepherd/Cantrell Report

Ms. Broten challenged the ALJ’s decision on the grounds that it ignored the
Shepherd/Cantrell report. Magistrate Judge Donohue agreed with Ms. Broten. U
own independent review, the court agrees.

An ALJ may not ignore probative medical evidence in determining disab8ie

e.g, SSR 96-5p, 1996 WL 374183, at *3 (July 2, 1996) (“[O]pinions from any medi¢

source on issues reserved to the Commissioner must never be ignored. The adjud
required to evaluate all evidence in the case record that may have a bearing on th

determination or decision of disability.’jle may rejectnedical evidence, but to do so

ther

Dten’s

noted

ional
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\te

on its
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he must at leagirovide “specific and legitimate reasorsipported by substantial
evidence in the record_ester v. Chater81 F.3d 821, 830 (9th Cir. 1996) (quoting
Murray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983)). “The ALJ can meet this burd
by setting out a detailed and thorough summary of the facts and conflicting eviden

stating his interpretation thereof, and making findingddgallanes v. Bower881 F.2d

747, 751 (9th Cir. 1989) (quotir@otton v. Bowen7/99 F.2d 1403, 1408 (9th Cir. 198§)).

Courts may draw reasonable inferences to discern why an ALJ has rejected
medical evidence. The ALJ need “not recite the magic words, ‘I reject [this doctor’
opinion about [this issue] . . ."” [because] our cases do not require such an incantat
reject medical evidencdd. at 755. Instead, reviewing courts may draw “specific an
legitimate inferences from the ALJ’s opinionld. The reviewing court may only draw
inferences, however, “if those inferences are there to be drdadin.”

The Shepherd/Cantrell report (1) details Ms. Broten’sregbrted symptomg2)
recites diagnoses of with Major Depressive Disorder, Generalized Anxiety Disorde|
Attention Deficit Disorder, Chronic Fatigue Syndrome, and Arthritis, among other
diagnoses, (3) opines that Ms. Broten suffered “significant episode[s] of decomper
with inability to work consistently,and (4) requests that Ms. Broten be considered fq
disability. (AR at 442-44.) Although much of the Shepherd/Cantrell report relies uf
Ms. Broten'’s self-reported symptoms, the report also includes diagnoses and anal
the symptoms. (AR at 444.)

The ALJ makes clear that the diagnoses of Dr. Meinz, Dr. Haney, and Dr.

en

[

]

on” to
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sation

=

bon

ySis of

Andersen conflict. The ALJ references the report of Dr. Meinz, which found that M
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Broten’s depressive and anxious symptoms “do not rise to the level of a clinical
disorder.” (AR at 28.) Likewise, the ALJ cites Dr. Andersen who “attributed the
claimant’s depression reports to her ADHD and diagnosed her with generalized an
disorder,” before the ALJ notes that Dr. Haney had rejected both diagnoses. (AR

Because these diagnoses conflict with the diagnoses in the Shepherd/Cantrell rep

xiety
at 28.)

ort, the

ALJ could have rejected the Shepherd/Cantrell diagnoses with specific and legitimate

reasons, supported by substantial evideh@ster 81 F.3 at 830. The ALJ did not nedq
clear and convincing reasonisl.

The ALJ does not provide specific and legitimate reasons to reject the
Shepherd/Cantrell report. Instead, the ALJ improperly ignored the refeeAR at
25-35.) The ALJ’s opinion does indicate an awareness of Ms. Broten’s diagnosis
“anxiety and depressive disorders,” but the Shepherd/Cantrell report is not discus
(AR at 28.) Even after drawing inferences, the court cannot discern specific and
legitimate reasons in the record explaining why the ALJ rejected the Shepherd/Ca
report. The court cannot find a basis in the administrative record from which the ct
could legitimately infer specific and legitimate reastmereditthe diagnoses of Dr.

Meinz and Dr. Haney over the diagnoses in the Shepherd/Cantrell ¥efportthis

% The court makes no findings on the relative merit of the diagnoses in the record.
weighing is for the ALJ to undertake upmamand The ALJ might have substaaitevidence to
sustain a preference for the diagnoses of Dr. Meinz and Dr. Haney over the diagpmaaaed
in the Shepherd/Cantrell report. The ALJ did not, however, provide sufficient justifi¢a

d

vith

sed.

ntrell

burt

This

sustain thapreference when he failed to address the Shepherd/Cantrell report.
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reason, the court adopts the R&R of Magistrate Judge Donohue and remands the
reconsideration. (R&R at 8-9.)
V. CONCLUSION

For the foregoing reasons, the court hereby ORDERS as follows:

(1) The court ADOPTS the Report and Recommendation (Dkt. # 28) in its
entirety;

(2) The court REVERSES and REMANDS the decision of the ALJ for
reconsideration; and

(3) The court DIRECTS the Clerk to send copies of this Order to the
Commissioner, to counsel for Ms. Broten, and to Magistrate Judge Donohue.

Dated this 10tlay ofJuly, 2014.

W\ 2,905

JAMES L. ROBART
United States District Judge
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