The Clearly Food & Beverage Co., Inc. v. Top Shelf Beverages, Inc.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

THE CLEARLY FOOD &
BEVERAGE CO., INC,,

Plaintiff,
V.

TOP SHELF BEVERAGES, INC.,

Defendant.

CASE NO.C131763JLR

ORDERGRANTING IN PART
AND DENYING IN PART
SUMMARY JUDGMENT

[. INTRODUCTION

Before the court is Defendant Top Shelf Beverages, Inc.’s (“Top Shelf”) motion

for summary judgment. (See Mot. (Dkt. # 47).) This is a trademark case invvixing

brands of bottled beverage$Clearly Canadian” sparkling water and “Clearly

Doc. 129

Kombucha” fermented tea. Having considered the submissions of the parties, the balance

of the record, and the relevant law, and deeming oral argument unnecessary, the ¢ourt

GRANTS in part and DENIES in pdfbp Shelf’s motion for summary judgment.
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[I. BACKGROUND

Unless otherwise noted, the following facts are undisputed. Plaintiff The Cle
Food & Beverage Co. (“Clearly Food’) owns the trademark “Clearly Canadian,” United
States TrademarRegistration No. 1,697,898, as used on “flavored mineral waters, fruit
flavored mineral waters, non-flavored mineral waters, carbonated mineral waters,
carbonated mineral waters, bottled drinking waters, spring waters, soft drinks and
juices.” (Resp. (Dkt. # 59)at 4; Ledden Decl. (Dkt. # 43) Ex. 2(““Assignment”).)
Clearly Food obtained this trademark from the now-defunct Clearly Canadian Bevg
Corporation (“CC Beverag® in January 2012. (See Assignment.) CC Beverage sold
bottles of flavored sparkling water under the brand natiearly Canadian.” (Req. for
Not. (Dkt. # 49) Ex. E (“Trustee’s Rep.”).) After struggling for several years to compet
in the beverage markeZ,C Beverage filed for bankruptcy in March 201@.;(Req. for
Not. Ex. D (“Bank. Filing”).) In January, 2012, the Clearly Canadian trademark wag
to Clearly Foodn behalf of CC Beveraggesecured creditors. (Ledden Decl. Ex. 1
(“Not. of Seizure”).) Although by that time the product was no longer being
manufatured, Clearly Food intended “reintroduce Clearly Canadian” by “bringing
back the original legacy line in its premium glass teardrop bottle (6+ flavors).” (Ledden
Decl. Ex. 3 (“Khan 8/23/11 Email”), see als&x. 14 (“2012Bus. Plan”) (detailing
ClearlyFood’s product development and pricing, marketing, sales, and distribution
strategies, with a goal to “enter full-scale commercial production by March 2013 for

North America”).)
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Since then, manufacturing of Clearly Canadian beverages in limited quantiti¢
resumed. (Dabish Decl. (Dkt. # 56) 11 2-5.) Bottles of Clearly Canapakling water
have been sold online. (Colley Dep. (Dkt. # 57-1) at 91.6-92:4.) Clearly Food is
engagedn an online presales campaign directed at consumers, andlsaseceived
largerscale orders from several beverage distributors. (2d Khan Decl. (Dkt. # @8-1
19 3-5.) Clearly Food plans to begin selling its products in retail grocery stores in !
(1d.)

Top Shelfwasfounded by Caleb Cargle and Alison Zarrow in 2009. (Cargle
Decl. (Dkt. # 471) 1 2;see generallZargle Dep. (Dkt. # 57-3) at 35:17-37:19.) Top
Shelf currently sells a flavored kombucha bevenagkr the trademarked label “Clearly
Kombucha.” (Cargle Dep. 1 1.) Kombucha is a drink brewed from green tea and th
fermented with a symbiotic colony of bacteria and yedsit. (16.) Mr. Cargle and Ms
Zarrow havedeveloped a unique type of kombucha ik&tlear.” (Id.§ 7.) Thatis, due
to the filtration process used during brewing, tkembuchas “free from solid ‘floaties’
typically associated with kombucha [that are] . . . caused by the symbiotic colony g
bacteria and yeast (Id. 11 67.)

The coefounders originally sold theproduct under the brand “Top Shelf
Kombucha.” (Id. 1 9.) They marketed Top Shelf Kombed as a higlend or “premium”
mixer and non-alcoholic substitute, and sold it in a miniature champagne bottle. (I
Although supplies were limited by their production capabilities, they believedales

results “showedpromise.” (Id. 1 10.)

S has
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At the end of 2010, the dounders changed strategies. (ld. { 12; Zarrow Dep.

(Dkt. # 575) at 9:11-17. After consulting with brand advisors, they decided
differentiate their product from its competitors based on its “clear” character. (Cargle
Decl. § 12; Zarrow Dep. at 12:481.) They also decided that they wanted Top Sbelf
be recognized as a socially conscious bremitr transparent manufacturimgactices.
(Cargle Declf 13) To reflect those goals, they decided to change the name of theil
product to “Clearly Kombucha.” (ld.)

The coefounders applied for a federal trademark registration in November 20
and the “Clearly Kombucha” mark was published for opposition in April 2011. (Req. f
Not. Exs. A, B.) After the mark was published, the Clearly Kombucha brand launcl
Ralph’s grocery stores throughout California. (Cargle Decl. § 14.) Clearly Kombucha
beverages are now sold at varioetailers, includingamong others, Safeway stores in
northern California and the Pacific Northwd&i]ph’s stores in southern California, a
few Whole Foods grocery stores in Northern CaliforairajPCC natural food stores in
Washington and Oregon. (Cargle Dep. at 73:3-74-12; Zarrow Dep. at 27:21-28.)

Kombucha is also available for purchase over the Internet. (Cargle Dep. at 83:21-

In September,2013, Clearly Food filed this action against Top Shelf, bringing

claims for trademark infringement under the Lanham Act § 32, 15 U.S.C. § 1114, (
competition under the Lanham Act § 43(a), 15 U.S.C. § 1125(a), trademark dilutiot
under Lanham Act § 43(c), 15 U.S.C. § 1125(c), and trademark infringement and

competition under Washington State law. (See genetatiyl. (Dkt. # 1).) Top Shelf’s

10,
DI

ned in

Clearly

D5.)

infair
S

infair

motion for summary judgment on all claims is now before the court. MBeg
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1. ANALYSIS

A. Summary Judgment Standard

Federal Rule of Civil Procedure 56 permits a court to grant summary judgme
where the moving party demonstrates (1) the absence of a genuine issue of mater
and (2) entitlement to judgment as a matter of |I&@glotex Corp. v. Catrett, 477 U.S.
317, 322 (1986); see als§ialen v. Cnty. of L A.477 F.3d 652, 658 (9th Cir. 2007). Th
moving party bears the initial burden of showing the absence of a genuine issue of

material fact. Celotex, 477 U.S. at 323.

2Nt

ial fact

e

If the moving party does not bear the ultimate burden of persuasion at trial, it can

show the absence of an issue of material fact in two ways: (1) by producing evide
negating an essential element of the nonmoving party’s case, or (2) by showing that the

nonmoving party lacks evidence of an essential element of its claim or defMissan

Fire & Marine Ins. Co. v. Fritz Cos., 210 F.3d 1099, 1106 (9th Cir. 2000). If the m
party will bear the ultimate burden of persuasion at trial, it must establish a prima f
showing in support of itposition on that issue. UA Local 343 v. NGad Plumbing, IngG.
48 F.3d 1465, 1471 (9th Cir. 1994). That is, the moving party must present eviden

if uncontroverted at trial, would entitle it to prevail on that issige at 1473.

nce

Dving

Acie

ce that,

If the moving party meets its burden of production, the burden then shifts to the

nonmoving party to identify specific facts from which a factfinder could reasonably
in the nonmoving party’s favor. Celotex, 477 U.S. at 324; Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986). In determining whether the factfinder could reason

find in the nonmoving party’s favor, “the court must draw all reasonable inferences in

find

ably
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favor of the nonmoving party, and it may not make credibility determinations or we
the evignce.” Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (20¢

B. Judicial Notice

Top Shelf requests that the court take judicial notice of the following docume
(1) Top Shelf’s Trademark Application for the Clearly Kombucha mark, (2) the Notice of
Publication of the Clearly Kombucha mark, (3) the Trademark Registration Certific
for the Clearly Kombucha mark, (4) the Combined Declaration of Use and/or Exclu
Nonuse /Application for Renewal of Registration dflark under Sections 8 & for the
Clearly Canadian mark5) the Proposal under the Bankruptcy and Insolvency Act fi
in March 2010 by CC Beverage, and (6) the Trustee’s Report to Creditors filed in In the
Matter of the Proposal of Clearly Canadian Beverage Corporatated March 17,
2010. (See Regq. for Not. Exs. A-F.) Top Shelf obtained the trademark documents
the U.S. Patent and Trademark Electronic Search Systerptaidedthe bankruptcy
documents from the Supreme Court of British Columbia (Vancouver Regisiay )1 (6
7.)

Rule 201 of the Federal Rules of Evidence permits a federal court tudadial
notice of a fact that is not subject to “reasonable dispute” because it is “capable of
accurate and ready determination by resort to sources whose accuracy cannot rea
be questioned.” Fed. R. Evid. 201(b)(2). The public records of administrative agencies
and other courts are appropriate matters for judicial nofteen s Pasta Bella, LLC v.
Visa USA, Inc, 442 F.3d 741, 746 n.6 (9th Cir. 2006) (taking notice of court filirggs;

also Dahon N. Am., Inc. v. Hon, No. 2:TI¥-05835-ODW, 2012NL 1413681, at *8

gh
0).
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(C.D. Cal. Apr. 24, 2012) (taking judicial notice of documents filed on the United S{
trademark website); CDx Diagnostics Inc. v. Histologics LLC, No. CV 13-7909-DO¢
RNBX, 2014 WL 3347525, at *3 (C.D. Cal. July 7, 2014) (collectingesaaking
judicial notice of documents from administrative agenci€dearly Food has not
objected to Top Shelf’s request. Accordingly, for the purposes of this motion, the court
grants Top Shelf’s request for judicial notice.

C. Abandonment

“To prove abandonment of a mark as a defense to a claim of trademark
infringement, a defendant must show that there was: ‘(1) discontinuance of trademark
use and?) intent not to resume such use.”” Wells Fargo & Co. v. ABD Ins. & Fin.
Servs., Inc., 758 F.3d 1069, 1072 (9th Cir. 2014), as amended (Mar. 11, 2014) (qu
Electro Source, LLC v. Brandegalt-Aetna Grp., Inc., 458 F.3d 931, 935 (9th Cir.
2006)) see also 15 U.S.C. § 1127(1). Non-use for three consecutive years constit
prima facie evidence of abandonmeHierb Reed Enterprises, LLC v. FlButm 't
Mgmt., Inc, 736 F.3d 1239, 1247-48 (9th Cir. 2013); 15 U.S.C. § 1127(1). Inthe N
Circuit, non-use for three consecutive years creates only a rebuttal presumption of

abandonmentit does not shift the burden of proof to the trademark owner. Abdul-

Jabbar v. Gen. Motors Cor@5 F.3d 407, 411 (9th Cir. 1996). A trademark owner ¢

rebut the presumptioof abandonment by showing valid reasons for non-use or lack|
intent to abandon the markd.
“The standard for non-use is high.” Herb Reed Enterprises, LLC, 736 F.3d at

1247-48. “Non-use requires ‘complete cessation ofsdontinuance of trademark use.””

ates
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Id. (quoting Electro Source, LL@58 F.3d at 936). The phrase “trademark use” means
use that “includes placement on goods sold or transported in commerce; is bona fig
made in the ordinary course of trade; and is not made merely to reserve a right in
mark.”? Electro Source, LLC458 F.3d at 936 (quoting 15 U.S.C. § 1127). Even a
“single instance of use is sufficient against a claim of abandonment of a mark if such use
is made in good faith.” Wells Fargo & Co., 758 F.3d at 1072 (quoting CakéHace,
Inc. v. Procter & Gamble Co434 F.2d 794, 804 (9th Cir. 1970)).

Evaluating whether a use is in “the ordinary course of trade” is “often an intensely
factual undertaking.” Electro Source, LLC458 F.3d at 940. Courts must consider th
“totality of the circumstances” to determine if genuine, albeit limited usage of the mark
occurred “in the ordinary course of trade.” Id.; Wells Fargo & Cq.758 F.3d at 1072.

Relevant factors includie “genuineness and commercial character of the activity, the

e;is

-

19%

determination of whether the mark was sufficiently public to identify or distinguish the

marked [products] in an appropriate segment of the public mind as those of the ho

the mark, the scope of the [trademark] activity relative to what would be a commer

der of

cially

reasonable attempt to market the service [or product], the degree of ongoing activity of

the holder to conduct the business using the nfiankl] the amount of business

transacted.” Electro Source, LLC458 F.3d at 941 (quoting Chance v. Pac-Tel Teletn

! Although“bona fide” is not defined in Section 1127, the Ninth Circuit has noted that “Black’s
Law Dictionaryprovides two similar definitions for ‘bona fide’: 1. Made in good faith; without fraud or
deceit. 2. Sincere; genuine.”” Electro Source, LLC, 458 F.3d @36 (quoting Black’s Law Dictionary at
186 (8th ed. 2004)). The Ninth Circuit has also noted that “the term ‘bona fide’ in common parlance
means ‘made or carried out in good faith; sincere.”” 1d. (quoting The American Heritage College

acC

Dictionary 158 (3d. ed. 2000)).
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Inc.,242 F.3d 1151, 1159 (9th Cir. 2001))Good faith nominal or limited commercial
sales of trademarked goods are sufficient . . . to avoid abandonment[] where the
circumstances legitimately explained thagty of the sales.” Electro Source, LLC, 45¢
F.3d at 939.

Because abandonment of a trademark is “in the nature of forfeiture, [it] must be
strictly proved.” FreecycleSunnyvale v. Freecycle Network, 626 F.3d 509, 515 (9th
2010). The Ninth Circtiihas not determined whether this high standard of proof reg
“clear and convincing” evidence or a “preponderance of the evidence.” 1d.; seeGrocery
Outlet Inc. v. Albertson’s Inc., 497 F.3d 949, 954 (9th Cir. 2007) (separate concurrer
disagreeing as to the applicable standard of prodig courineed not decide which
standard of proof applies hebecause, viewing the evidence in the light most favora
to ClearlyFood Top Shelf fails to carry its burden under either standard. See Free
Sunnyvale, 626 F.3d at 515 (declining to decide which standard applied to a motio
summary judgment); Electro Source, LLC, 458 F.3d at 936 (same).

a. Relevant facts

Top Shelf contends th#te ClearlyCanadian mark is presumptively abandone
because “there is no genuine dispute of material fact that there has not been any bona fide
use of fhe Clearly Canadian trademaikom 2008 to the present day.” (Mot. at17)

The relevant facts, taken in the light most favorable to Clearly Canadian, Reg@es
U.S. at 150, e as follows.
CC Beverage’s last full-scale production run of beverads=aring the Clearly

Canadian trademark occurred sometime in 2009. (LeddenBed.(“6/3/14 Khan

Cir.
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Email”); Ledden Decl. Ex. 9 (“12/22/11 Khan Email”).) On September 4, 2009, Clearl

shipped 432 cases of Clearly Canadiaroffice bottles to Paw Paw Wine Distributors

(“Paw Paw”) in Michigan. (Bogen Decl. (Dkt. # 55) { 5, Attach. A.) In turn, Paw Pa
sold Clearly Canadian 20-ounce and 14-ounce beverages to retailers from 2009 th
2011. (d. Attachs. B, C.)In an August 200&ransactionGrayCo Sales Limited
(“Grayco”), a beverages distributor in Ontario, Canada, sold approximately $225,0
worth of Clearly Canadian product to théaiter Big Lots. (Colley Depat 23:615;
24:19-25:3.)

Intrastate Distributors, Inc. (“Intrastate”), a beverage wholesale and manufacturing
company located in Michigan, bottled Clearly Canadian product during 2011 and 2
(Dabish Decl. 11-8.) Graham Colley, the president of Grayco, maintainead®booth
at the Canadian National Exhibition in 2010 and 2011 featuring Clearly Canadian
products. (2012 Bus. Plan. at 32{*3/30/12 Colley Letter”).)

In March, 2012Graham Colley, the president of Grayco, negotiated a licensg
Clearly Food to sell Clearly Canadian beverages. (Colley Dep. at 32:22-33:1; 45:71
47:15-23.) Under the license, Grayco was required to pay Clearly Food a royalty fo
each case of product soldd.(at 46:10-47:8.)

In 2012, Intrastate filled approximately8D0 12-pack cases of 11-ounce bottle
with Clearly Canadian productDébish Declf 5.) On August 14, 2012, Instrastate s
1,872 cases of Clearly Canadian beveragesa@pberry and black cherry flavors) to

Grayco. (Id.195-6, Attachs. A, B.) The order totaled approximately $10,000.00, ar

b

W

rough

012.

b With

-

UJ

old

nd

wasshippedo Grayco inOntario, Canada, august 15, 2012. I1d.; Colley Dep. at
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33:15-18).) Grayco displayed and sold Clearly Canadian beverages during the 20
Canadian National Exhibition. (3/30/12 Colley Letter.) This fair, which runs from n
August to Labor Daytypically receives over 1.5 million attendee#d.) In October,
2012, Grayco sold 720 cases of Clearly Canadian bevei@agesnline retailer called
Beverages Direct, and transported the product to Beverages Direct in the United S
(Colley Dep. at 39:343:9; 66:124; 79:15-79;Khan Dep. at 79:280:6 (referencing a
Grayco invoice dated October 23, 2012, to Beverages Direct).) In turn, Beverages
sold the Clearly Canadian produtclusivelyto retail purchagss located in the United
States. (Colley Dep. at 91:6-92:4.)

In the summer of 2013, Intrastate sold another approximately $10,000.00 w«
Clearly Canadian product to Graycdd.(at 32:22-2; 67:1-17.) Grayco again sold
several pallets worth of the beverage to Beverages Direct, and reserved the balan
the2013 Canadian National Exhibitionld(at 67:1-17.)

Since then(Clearly Food’s 2014 online pre-sales campaign has generated ove
10,000 orders, resulting in over 27,000 cases of product due to be shipped in 2015
Khan Decl. 4.) Over 90% of those transactions are with customers in the United
(Id.) Clearly Foodhas also received eight “full truckload” orders from seven different
beverage distributors.d. 1 5.) As a resulClearly Food will ship over 30,000 bottles
Clearly Canadian product in 2013d.{ see also Billick Decl. Ex. N (invoices for the
purchase orders).) Clearly Canadian will be sold directly to consumers at grocery

within those distributorsnetworks. (2d Khan Decl. § 5.) Clearly Food has deployed

12

nid-

tates.

Direct

orth of

ce for

r

. (2d

States.

of

stores

ORDER- 11



10

11

12

13

14

15

16

17

18

18

20

21

22

various online, social media, and other marketing campaigns. (Khan Dep. at 46:1]
91:15-92:2; 95:8-15.)
b. Application

Contrary to Top Shelf’s contention, Clearly Foods evidence, viewed as a whole,
showsthat intermittent, yet appreciable commercial sales of Clearly Canadian beve
occurred from 2009 through the present. The court concludes that a jury consider
evidence could reasonably find that those salesudfieient to preclude a finding that
use of the trademark was discontinued. See Electro Source, LLC, 458 F.3d at 939
(“Good faith nominal or limited commercial sales of trademarked goods are sufficig
to avoid abandonment[] where the circumstances legitimately explained the paucit
the sales.”) Specifically, a jury could find that thescope of trademark and business
activity in which CC Everageand Clearly Food engaged from 2009 to the preser
commercially reasonable given the situation: namely, a brand transfer, during
bankruptcy proceedings, by a declining business to a start-up company seeking to
revitalize the brand SeeElectro Source, LLC458 F.3d at 939 (finding no abandonme
because a struggling business’s efforts to exhaust its remaining inventory prior to
dissolution constituted “core trademark activities that necessarily contemplate trading
upon the goodwill of the mark™). Evena “single instance of use is sufficient against a
claim of abandonment of a mark if such use is made in good’feils Fargo & Co.,
758 F.3d at 1072, and Clearly Food puts forth evidence of multiple uses arguably 1
good faith. Although Top Shetidducesvidence suggesting that the sales made

immediately afteClearly Food acquired the trademark were made solely for the pu

‘rages

ng this
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y of
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of preserving the mark, the court may not weigh the evidence on summary judgme
Reeves530 U.S. at 150; (Ledden Decl. Ex.“4{/2/12 Khan Email”), Ex. 5 (“3/15/12
Khan Email”), Ex. 9 (“12/22/11 Khan Email”); Khan Dep. at 51:262:6) As such,
when evidence of all Clearly Canadian sales between 2009 and the present is takg
accountsummary judgment on the issue of non-use is inappropriate.

In its reply brief, Top Shelf contends for the first time that saléisird-party
retailers or dtributors do not constitute use in commerce within the meaning of the
Lanham Act because such sales are not uses by or for the benefit of the trademar
(Reply (Dkt. # 102) at 4-5.) Top Shelf bases its argument on two twenty-year-old

opinions by the Trademark Trial and Appeal Bo@fiI' AB”) that stated: “A party

cannot defend against a claim of abandonment by relying on some residual goodwi

generated through posbandonment sales of the product by distributors or retailers.”
Parfums Nautee tt, 22 U.S.P.Q.2d 1306 (P.T.O. Jan. 15, 1992); Societe Des Proqg

Marnier Lapostolle10 U.S.P.Q.2d 1241, at *4 n.5 (P.T.O. Feb. 10, 1989) (finding a

nt. See

2N into

K owner.

uits

presumption of abandonment when the last shipment of trademarked products to the

United Statesccurred more than three years prior, despite the fact that retailers
continued tcsell the product thereafter).
Top Shelf does not explain how these TTAB rulings fit into Ninth Circuit

jurisprudence regarding abandonmer{See Reply.) More importdpt in the Ninth

2 The court is aware of only one district court in this circuit that has followed those ruliegs.
Zamacona v. Ayvar, No. CV0702767ABCFMOX, 2009 WL 279073, at *2 (C.D. Cal. Feb. 3, 2009)

S
but

seeSoweco, Inc. v. Shell Oil Co., 617 F.2d 1178, 1189 (5th Cir. 1980) (finding no abandonment bg
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Circuit, new issues and evidence may not be raised in reply brief8a3aaye v. |.N.S.
79 F.3d 118, 120 (9th Cir. 1996) (“Issues raised for the first time in the reply brief are

waived.”). Because Clearly Food has not had an opportunity to respon@ &hdlé’s

newly raised argumerdénd because, as explained beloansideration of the argument

would not change the outcome of this motithrg court declines to decide the issue at

time. See Provenz v. Miller, 102 F.3d 1478, 1483 (9th Cir. 1996) (stating that a court

should not consider new issues or evidence submitted in a reply brief without givin

opposing party an opportunity to respofid).

this

g the

Even if the court agreed that Clearly Food could not rely on sales by unaffiliated

retailers or distributors, summary judgmentthe abandonment claim would not be
appropriate.lt is undisputed that Clearly Canadian beverages were sold in the Unit

States by or on behalf of Clearly Canadian to Paw Paw in Septembeag0@®,

Beverages Direct in October 2012. (See Bogen Decl. 5, Attach. A; Colley Dep. at 39:3-

43:9; 66:11-24; 79:15-7Khan Dep. at 79:21-80:6.$tar-Kist Foods, Inc. v. P.J.

Rhodes & Co., 769 F.2d 1393, 1396 (9th Cir. 1985); 15 U.S.C. §1127. A jury couls

==

“[t]here was no evidence that [the mark owner] intended to abandon its trademark; moreover, its
were still in interstate commerce at the time of the registration, since they were still on distributors’
shelves at that time”); Am. Motors Corp., 178 U.S.P.Q. (BNA) 1 377 (P.T.O. Apr. 27, 1973) (finding
abandonment because although the trademark owner had discontinued the product, there was a
“considerable reservoir of goodwill in the mark” that inured to the owner “as a consequence of the large
numberof [trademarked] vehicles still on the road,” among other things).

3 For the same reasons, the court STRIKES all of the new evidence that Top Shelf filed in
of its reply brief (Dkt. # 103). See Tovar v. U.S. Postal Serv., 3 F.3d 1271, 1273 (9th Cir.st9&8)(
portions of a reply brief that presented new information); Nautilus Grp., Inc. v. IcorhigeRltness,

products

Nno

support

Inc., 308 F. Supp. 2d 1208, 1214 (W.D. Wash. 2003) (striking a declaration with new evidence submitted

in reply). The court deaot consider that information in ruling on Top Shelf’s motion for summary
judgment.

ORDER- 14
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reasonably find that thgap between these satEmstitutes nomse or gives rise ta

presumption of abandonment. Sdmlul-Jabbar, 85 F.3d at 411; but see (Dabish Decl.

19 56, Attachs. A, B (recording an intervening August 2012 sal@togdistrict to
Grayco); Khan Dep. at 49:4-19 (stating that Clearly Food entered the license agres
with Grayco because Grayco could obtain the financing necessary to produce Cleg
Canadian bottles).) But even if a jury found non-use or a presumption of abandon
Clearly Food has set forth sufficient evidence to raise a question of material fact
regardingthe second prong of abandonment: intent to resume use of the mark.
Multiple documents, as well as Mr. Khan’s deposition testimony, evidence Clearly
Food’s intent to resume use of the Clearly Canadian trademark in commerce, begil
as early as August 2011 and continuing to the present day. (See, e.g., 8/23/11 Kh
Email (“[W]e are acquiring Clearly Canadian. We are bringing back the original legacy
line in its premium original glageardrop bottle (6 flavors) . . . . Goal 1: re-introduce
Clearly Canadian by January 1, 2012.”); 2012Bus. Plan (detailin@’learly Food’s
product development and pricing, marketing, sales, and distribution strategies, witl
goal to “enter full-scale commercial production by March 2013 for North America”);
Ledden Decl. Ex. 15 (*“1/21/12 Kahn Email”) (“Everyone here sees it as a national

mission to put [Clearly Canadian] back where it belgi)g&ahn Dep. at 91:15-93:19.)

Of course, “nothing in the statute entitles a registrant who has formerly used a mark

overcome a presumption of abandonment arising from subsequent non-use by sin

averring a subjective affnative ‘intent not to abandon.” Electro Souce, LLC, 458 F.3d

ement

arly

ment

nning

an

to
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at 937. Clearly Food, however, also puts forth evidence of affirmative steps it took
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during 2012 to resume using the Clearly Canadian mark in commerce, including s¢
out manufacturing and distributigatail partnerslining up invesors,and creating a
business plan. (See 2012 Bus. Plan; 1/21/12 Kahn Efiéé are in diligence on
acquiring 1 to 2 Canadian bottling production facilities.”); Ledden Decl. Ex. 16 (email
soliciting investors), Ex17 (email seeking a retail partner); Dabish Decl. { 6 (stating

Mr. Khan contacted other distributors-packers, retailers, and sales professionals

regarding Clearly Canadianhf jury relying on this evidence could reasonably find that

Clearly Food intended to resume use of the Clearly Canadian mark, and that there
finding of abandonment was unwarranted. Baegess v. Gilman316 F.App’x 542,
544 (9th Cir. Sept. 4, 2008) (holding that trademark owner rebutted presumption o
abandonment by presenting evidence that itwet$vely considering” and “repeatedly
reassessing” whether it would resume use of the trademark); Lambert Corp. v. LBJC Inc
No. 2:13CV-00778-CAS, 2014 WL 2737913, at *9 (C.D. Cal. June 16, 2014) (hold
that trademark owner showed intent to resumebeisaise she had “discussed a ‘re-
launch’ with representatives of ‘high-end’ retailers, but ha[d] not yet executed the re-
launch because ‘the right terms and conditions for doing so have not been determined’”).
Consequently, summary judgment on this clenmmappropriate.

Finally, Top Shelf appears to argmethe alternativehat the trademark was
abandoned b C Beverage before Clearly Food purchased the trademark. Becaus
mark had not been out of use for more than three years at the timesafefiep Shelf

does not receive the benefit of a presumption of abandonment. See 15 U.S.C. § 1

reking

that

fore a

ng

e the

127(1).

Neither party hapointed the court to evidenteat would bear o&€C Beverag® intent.
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(See Mot.; Resp.) The burden of proof on this claim, however, rests on Top Shelf.
Abdul-Jabbar, 85 F.3d at 411, n.4. Although a jury could reasonably infer a lack o

intentto resume using the trademark basedQBeverage’s financial troubles, the col

cannot say a jurwould be required to find a lack of intent. See Electro Source, LLC

458 F.3d at 941 (“If trademark protection were stripped the minute a company runs
financial trouble or decides to liquidate, the two cornerstone interests in trademark
be defeated-protection of the public through source identification of goods and
protection of the registrant’s investment in the trademark.”). After all, as the Ninth
Circuit has noted, “[s]Jome business and financial firms even specialize in rescuing
troubled companies, rehabilitating thesiness, and capitalizing on their goodwill and
intellectual property, including trademarks.” Id. Therefore, the court finds thabp
Shelf has not carried its burden to “strictly prove” that the trademark was abandoned by
CC Beverage prior to its purchase by Clearly Food. See FreecycleSunnyvale, 626

515.

In sum, dandonment is “generally a factual issue,” and this case is no exceptior).

SeeElectro Source, LLCA58 F.3d at 941 (reversing a grant of summary judgment
because the district court improperly weighed evidence and drew inferences again
trademark owner). For all the reasons discuabede the court concludes that summ
judgment in Top Shelf’s favor on the abandonment claim is inappropriate.

D. Fraud

Top Shéf contends that Clearly Canadian’s trademark registration should be

cancelled for fraud. (Mot. at 1P4.) A party who believes it has been harmed by a

See

nto

would

F.3d at

st the

ary
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trademark’s registration may seek the cancellation of that trademark’s registration on
certain speciBd grounds, including that the trademark was obtained by the commis
of fraud on the United States Patent and Tiaglle Office (“Trademark Office”). 15
U.S.C. 8 1064see alsd5 U.S.C. § 1119 (“In any action involving a registered mark the
court may . . . order the cancelation of registrations . . ..”). “When a trademark’s
registration is cancelled, its owner is no longer entitled to the rights that flow from f
registation, including the presumption that the mark is valid.” Hokto Kinoko Co. v.
Concord Farms, Inc., 738 F.3d 1085, 1097 (9th Cir. 2013)

To succeed on a claim for cancellation based on fraud, Top Shelf “must adduce
evidence of (1) a false representatiomrémg a material fact; (2) the registrant’s
knowledge or belief that the representation is false; (3) the registrant’s intent to induce
reliance upon the misrepresentation; (4) actual, reasonable reliance on the
misrepresentation; and (5) damages proxtigatiused by that reliance.” 1d. (citing Robi
v. Five Platters, In¢918 F.2d 1439, 1444 (9th Cir. 1990)). A false representation if
original trademark application or an affidavit accompanying a renewal application 1
be grounds for cancellation if all five requirements are ret.Top Shelf, however,
“bears a heavy burden of demonstrating that a trademark should be cahddl|exte
alsoRobi, 918 F.2d at 1444.

Top Shelf bases its fraud claim tre declaratiorby Clearly Food’s Chief
Executive Officer, Robert Kahthat accompanied the June 28, 2(d@licationto

renewthe Clearly Canadian trademark. (8éat. at 1214.) As required by Section 8 {

sion

ederal

1 the

nay

theLanham Act, Mr. Kahn declargtiat the Clearly Canadidrademark‘is in use in
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commerce on or in connection with the goods and/or services identified above, as
evidenced by the attached specimen(s) showing the mark as used in commerce.”
(Request Ex. F (“Renewd’).) Mr. Kahn attached as a specimen a photograph of an
empty plastic bottle of Clearly Canadian peach-flavored sparkling water. (Bé&eis.
beverage had been purchased in Michigan in 2011 by an affiliate of Mr. Khan. (Kh
Dep.58:5-60:25.)

For the same reasons discussed in the preceding section, the court finds thg
guestions of fact preclude a finding as to whether the Clearly Canadian trademark
fact in use in commerce as of Jup@l2. Sesupra8 IIl.C. Because Top Shelf cannot
prove the first elementnamely, that Mr. Kahn’s declaration contained a false
representation regarding a material fasummary judgment is inappropriate on this
claim. See Celotex, 477 U.S. at 324.

Even assuminghat the statement that the Clearly Canadian trademark was if
in commerce in June 201@asfalse, Top Shelf fails teestablish the second and third
elements of fraud:‘Deception must be willful to constitute fraud.” In re Bose Corp., 58
F.3d 1240, 1243 (Fed. C2009); see also Far Out Prods., Inc. v. Oskar, 247 F.3d ¢
996 (9th Cir. 2001) (holding that a trademark owner “can only be adjudicated to have

filed a fraudulent [incontestability affidavit] if he acted with scienter””). Mr. Kahn

testified in deposition that, although he knew Clearly Food itself was not manufactt

* Federally registered trademarks remain in force for 10 years; between the 9th and 10th y
registration, an owner must file a renewal application under Section 9 of the Lanham Act, which n
accompanied by a Section 8 declaration that the mark is in use in commerce. See 15 U.S.C. 88

an

At

was in

nuse

0

86,

Iring

ear of
nust be
1058,

1059.
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plastic bottles of Clearly Canadian beverages at the time he signed the declaratior
believed that the Clearly Canadian product was still being sold by third parties in
commerce through 20X4s shown by his affiliate’s then-recent purchase of the specin
bottle), and understood that such sales were sufficient to satisfy the Section 8 stan
use in commerce. (Khan Dep. 23:25-24:7; 61:1-25; 69:13-72:13.) As such, there
guestions of fact as to whether Mr. Kahn knew the trademark was not being used
commerce as required by Section 8 and intended to mislead the Trademark Office
that fact. See In re Bose Corp., 580 FaBtl246 (finding that the registrant did not

commit fraud when it filed a combined Section 8 and Section 9 affidavit stating tha

mark was in use in commerce whéneregistrant erroneously believed that the repair

of damaged previously sold goods and returning the repaired goods to the custom
constituted use in commerce).

Top Shelf puts forth evidence suggesting that Mr. Kahn understood that Cle
Canadian itself needed to use the trademark in commerce in 2012 in order to avoi

abandonment. (See, e.g. 10/2/12 Khan Email; 3/15/12 Khan Email; 12/22/11 Khat

Email; Khan Dep. at 51:20-52:6.) The court, however, is not permitted to weigh the

evidenceor make credibility determinations at this stage. See Reeves, 530 U.S. at
Although deceptive intent e inferred from indirect and circumstantial eviderses,
In re Bose Corp.580 F.3d at 1246, the court cannot say that a jury considEojng
Shelf’s evidence could only reasonably finavdlful intent to deceive. See Far Out

Prods., Inc. v. Oska®47 F.3d 986, 996 (9th Cir. 2001) (finding that the defendants “did

, he

ien
dard of
are

n
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ng
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-
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150.

not even meet their initial burden in moving for summary judgment” because they “did
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not present any evidence of the affiant’s state of mind, including whether he acted in bad
faith or with knowledg®). At trial, a jury may well find that Top Shelf has carried its
“heavy burden” to show fraud. See Hokto Kinoko Co., 738 F.3d at 1097. At this
juncture, howevetthe court finds that summary judgment is inappropriate. See Celptex,
477 U.S. 8324;Hokto Kinoko Co., 738 F.3d at 1097 (declining to cancel a tradematrk for
fraud where the challenger “adduced no evidence that [the registrant] knew of the
misstatement . . . or intended to defraud the [ Trademark Office]”).

E. I nfringement

Top Shelf also moves for summary judgmentGi¢arly Food’s trademark
infringement claims. (Sedot. at 1922.) To assess whether a defendant has infringed a

plaintiff’s trademark, courts apply a “likelihood of confgion” test that asks whether us

112

of the plaintiff’s trademark by the defendant is likely to cause confusion or to cause
mistake, or to deceive as to the affiliation, connection, or association of the two
products.”® Mattel, Inc. v. Walking Mountain Productior353 F.3d 792, 806-07 (9th
Cir. 2003); see also New W. Corp. v. NYM Co. of Calif., Inc., 595 F.2d 1194, 1201 [9th
Cir. 1997). “The test for likelihood of confusion is whether a ‘reasonably prudent

consumer’ in the marketplace is likely to be confused as to the origin of the good or

® Clearly Food brings claims under both Section 32 of the Lanham Act, 15 U.S.C. § 1114(1), and
Section 43 of the Lanham Act, 15 U.S.C. § 1125(a)(1). (See generally Compl.) Although Section 32
provides protection only to registered marks and Section 43 provides protection to unregistksed m
with respect to proving infringement, the same “likelihood of confusion” standard applies to both
provisions. See GoTo.com, Inc. v. Walt Disney Co., 202 F.3d 1199, 1207 (9th Cir. 2000); Brookfigld
Commc 'ns, Inc., v. West Coast Entm’t Corp., 174 F.3d 1036, 1046-47 n.8 (9th Cir.1999). As such, the
court’s analysis of the “likelihood of confusion” standard is independent of the prospective outcome of
Top Shelf’s cancellation-of-registration claim. See Grupo Gigante SADe CVv. Dallo & Co., 391 F.Bd
1088, 1108 (9th Cir. 2004) (“Ultimately, very little turns on the cancellation-of-registration claim becauge
registration is not necessary to establish trademark protection under federal . . . law.”).
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sewice bearing one of the marks.” Entrepreneur Media, Inc. v. Smith, 279 F.3d 1135
1140 (9th Cir. 2002).

The Ninth Circuit has developed a&amghtfactor test to guide courts in assessing
likelihood of confusion.Id. (citing AMF Inc. v. Sleekcraft Boats, 599 F.2d 341, 348
(9th Cir.1979)abrogated on other grounds by Mattel Inc. v. Walking Mountain Pro(
353 F.3d 792, 810 n.19 (9th Cir. 2003)). The non-exclusive factors include (1) stre
of the protected mark, (2) proximity and relatedness of the goods, (3) type of good
degree of consumer care, (4) similarity of the protected mark and the allegedly infr
mark, (5) marketing channel convergence, (6) evidence of actual consumer confus

the defendant’s intent in selecting the allegedly infringing mark, and (8) likelihood of

product expansion. Pom Wonderful LLC v. Hubbard, 775 F.3d 1118, 1125 (9th Cir.

2014).

The “ultimate question of likelihood of confusion is predominantly factual in

nature, as is each factor.” Entrepreneur Media279 F.3d at 1141. Rather than

mechanically identifying the number of factors that favor of each party, a court mus

“consider what each factor, and—more importantly—what the analysis as a whole,
reveals abot the ultimate question . . . : the likelihood of consumer confusion as to
origin of the product or service bearing the allegedly infringing mark.” Id. At the end of
the day, “it is the totality of facts in a given case that is dispositive.” Pom Wonderful
LLC, 775 F.3d at 1125.

I
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1. Similarity of the marks

“The greater the similarity between the two marks at issue, the greater the
likelihood of confusion.” GoTo.com, Inc. v. Walt Disney Co., 202 F.3d 1199, 1206 (¢
Cir. 2000). The Ninth Circuit has “developed three axioms that apply to the ‘similarity’
analysis: 1) Marks should be considered in their entirety and as they appear in the
marketplace; 2) Similarity is best adjudged by appearance, sound, and meaning; g
Similarities weigh more heavily than differencegntrepreneur Media, Inc., 279 F.3d
1144,

First and foremost, theourt notes that both marks appear in the marketplace
primarily as labels on the bottles of single-serve beverages. (See Mot. at 21 (shov
pictures of the trademarks alone and as used on bottles).) The salient differences
the Clearly Canadian logo is screen printed, whereas the Clearly Kombucha logo i
paper label, and the Clearly Canadian bottle has a “teardrop” shape, whereas the Clearly
Kombucha label has a traditional “beer bottle” shape. (See Ledden DecEx. 21 (sideby-
side comparison of the bottled beverages).) Second, the court notes that the appe
of the trademarks as used on the bottle labels is not overly similar: the Clearly Ca
label has horizontal text and a picture of the fruit that represent’s the beverage’s flavor;
the Clearly Kombucha label has vertical text and an apparently whimsical draiveng

fonts are also differerit.(See id.)Moreover the logos as used separately from the

® The previous version of the Clearly Kombucha bottle looked different: that version used
horizontal writing in a different fonthe word “Clearly” was written in significantly larger text than the
word “Kombucha,” and the background consisted of brightly colored vertical stripes. (See Whittak

)th

L

nd, 3)

at

ing
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arance

nadian

er

Decl. Exs. N, O.)
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bottles are not overly similar: Clearly Canadian’s logo consists of blue, horizontal text,
and a red bottle with a maple le@fearly Kombucha’s label is a black, oversized letter
“C” with the work “Clearly” written vertically inside the “C” and the word “kombucha”
written in a different font outside of the “C.” (Compare Ledden Decl. Ex. 19 with
Ledden Decl. Ex20.)

On the other hand, the sound of the trademarks is quite similar:bdgithwith
theword “clearly” and end with a word that begins with a phonldid “c” sound. See
Palm Bay Imports, Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 396 F.3d
1369, 1372 (Fed. Cir. 2005) (finding that the first word in the trademark constituted
“dominant feature in the commercial impression” created by the mark). In addition, as

Clearly Foothoints out, the common word “clearly” is the operative word in both

the

trademarks: the Trademark Office required both registrants to disclaim rights to the use

of the words “Canadian” and “kombucha” without the preceding word “clearly.” (Req.

for Not. Ex. C; Ledden Decl. Ex. 2 (Appendix A)Dast, the meaning of the trademark

is also similar, insofar as they both rely on the word “clearly” to describe an aspect Of
their product.(See Zarrow Dep. at 16:22-17:2.)

Overall, the court finds that the third axienthat similarities weigh more heavil)
than differences-controls the result here. Although Top Shelf has identtferthin
differences between the marksgeasonable jury could find that the similarities in how
the marks are used in the marketplace and the sound and meaning of the marks o

those differencesSeeEntrepreneur Media, Inc279 F.3d at 1144. Therefore, the col

S

utweigh

Irt
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concludes that a reasdne jury could find that the marks are similaks such, for
summary judgment purposes, this factor weighSléarly Food’s favor.

2. Marketing channels

Here, there is evidence that both compamasket and sell their beverages ove
the Internet througtheir own websites, third party retail sites, and Facebook. (See
Zarrow Dep. at 51:252:5; Cargle Dep. at 83:21-25; Khan Dep. at 46:12-19; 91:15-
95:8-15.) Yet, “[g]iven the broad use of the Internet today, the same could be said for

countlessompanies.” Playboy Enterprises, Inc. v. Netscape Commc'ns C854. F.3d

D2:2;

1020, 1028 (9th Cir. 2004):Some use of the Internet for marketing . . . does not alope

and as a matter of law constitute overlapping marketing chanhrietérepreneur Media
Inc., 279 F.3d at 1151.

The parties hotly contest whether the two products would typically be stored
same shelves, aisles, or general areas of a retail store. (See Mot. at 22 (contendir
Clearly Kombucha must be located in the refrigerated section); Supp. Resp. (Dkat/
10-11 (contending that Clearly Kombucha appears on warm shelves).) Because tf

must weigh the facts in the light most favorable to Clearly Food, the court assume;

the purposes of this motion that retail storesild choose to display Clearly Kombucha

products near Clearly Canadian products more often than not, whighswe favor of
finding of likelihood of confusion.(See Billick Decl. Ex. | (restocking notes from 201
showing that retail stores stocked Clgatombucha on warm shelvasidnext to bottled
water products such as Perrier, Smart Water, Vitamin Water, Eandijji, as well as

next to flavored beverages such as Snapple and Sobe), Ex. J.) The signifithace g

in the
1g that
4 94)

ne court

5 for

—
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potential adjacent storage, however, is blunted by the fact that Clearly Canadian ig
currently sold in any brick and mortar retail stor€dearly Food has recently engaged
sales and marketing company to market Clearly Canadian “to the top twenty-five grocery
storechainsacrass the United Staté'sand expects that Clearly Canadian will be sold in
unspecified grocery stores in 2015. (2d Khan Decl. 1 3, 5.) However, it remains
whether Clearly Canadian will be soldgmilar retail stores as Clearly Kombugha in
the same geographic region as Clearly Kombuithtne near or intermediate future.
(See Zarrow Dep. at 27:21-28 (explaining that Clearly Kombucha was sold in limitg
stores on the West Coast).)

In sum, a reasonable jury could not find thatpleies’ current marketing
channels “overlap to any significant degr&e SeEntrepreneur Media, Inc., 279 F.3d
1151. Future overlap, although possible, is speculative, and the eriatingoverlap in
Internet use issignificant because the “shared use of a ubiquitous marketing channg
does not shed much light on thieelihood of consumer confusion,” Network Automation
Inc. v. Advanced Sys. Concepts, In838 F.3d 1137, 1151 (9th Cir. 2011). Thereftre
court finds that this factor merits little weight in the likelihood of confusion analysis
what weight it does merit benefits Top She.

3. Relatedness of the goods

“Related goods are generally more likely than unrelated goods to confuse the
public as to the producers of the goods.” GoTo.com, Inc. v. Walt Disney Co., 202 F.3d
1199, 1207 (9th Cir. 2000):Related goods are those products which would be

reasonably thought by the buying public to come from the same source if sold und

not

unclear

2d

and

er the
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same mark.” Entrepreneur Media, Inc., 279 F.3d at 114T%e Ninth Circuit applies “a

sliding scale approach as to the weight that relatedness will carry dependent upon

strength of the trademark holder’s mark” Entrepreneur Media, Inc., 279 F.3d at 1147.

Clearly Food identifies the following undisputed similarities between the two
products. To begin with the obvious, Clearly Canadian and Clearly Kombhoeha
singleserve bottled beverages. (See Ledden Decl. Ex. 21.) Moreover, both produ
“sparkling” (carbonated) beverages, and are marketed as such. (SeeDkt. # 474 (2014
presentation to Clearly Canadian invesyoBsllick Decl. (Dkt. # 95) Ex. A (a Decembe
2010“Gourment California Foods Product Brief” identifying Clearly Kombucha’s “core
position” as a “lightly sparkling” beverage), Ex. B (2009 business plan to market Top
ShelfKombuchaas “the world’s first luxury sparkling elixir”), Ex. C (October2013
email from Ms. Zarrow to a potential distributor describing Clearly Kombucha as a
“sparkling, fermented, nonalcoholic tea”), Ex. D (2013 business plan describing Clearly
Kombucha as a “sparkling fermented tea”), Ex. E, Ex. Fat 3,Ex. G (“Brand
Ambassador” handbook instructing marketers demonstrating Clearly Kombucharetail
storesto “[a]sk EVERY person that walks by if they would like a sample of ‘sparking
tea’” unless the person already had kombucha in his or hercar).) Additionally, both
products are “clear” beverages, and are marketed as such. (See Cargle Dep. (Dkt. # 57-
at 37:125; Cargle Decl{ 1213; Zarrow Dep. at 12:20-24; 16:22-25.) Finally, both
products are perceived as healthy alternatives to other carbonated beverages, sug

soda and marketed as such. ($seldenDecl. Ex. 8 (“2007 Survey”); Dkt. # 474 (2014

the

cts are

=

h as

presentation to Clearly Canadian investors); 2012 Bus. Plan; Billick Decl. Ex. D (C
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Kombucha 2013 business plan) at 9), Ex. E (notes from a Clearly Kombucha marKk
demonstration).

Top Shelf points ot that Clearly Kombucha differs from Clearly Canadian in t
it is a flavoed fermented teaather than flavored wate(See Mot. at 22.) Top Shelf
attempts to further distinguish the products by emphasizing the affirmative health
benefits allegedly associated with kombucha, as well as the fact that Top Shelf tar
“niche” health-conscious demographic. (Seet. at 2:23.) However;‘the relatedness
of each comparig prime directive isn’t relevant.” Brookfield Commc'ns, Inc. v. W.
Coast Entm’t Corp., 174 F.3d 1036, 1056 (9th Cir. 1998xther, “the focus is on
whether the consuming public is likely somehow to assoftiatelleged infringer’s]
products with [the mark owng? Id.; see als@®m. Inz’| Group, Inc. v. AmInt’l Bank,
926 F.2d 829, 832 (9th Cir. 1991).

Viewing the evidence in the light most favorable to Clearly Food, the court
concludes that pury could reasonably find th&te consuming public is likely to
associatehe Clearly Kombucha product withe Clearly Canadian brand. The thrust ¢
Top Shelfs argument is that the two brands do not directly compete for customers. B
even ifajury concluded that the two brands do not directly compete, a jury could st
reasonably find that th@milarity of their products—namely, clear, sparkling, single-
serve beverageswould likely result in consumer confusion between the brands ang
products. Sedmerican Int’| Group, Inc., 926 F.2dt 832 (concluding that although thg

parties were not direct competitors, customer confusion could result in light of the

eting
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jets a
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similarities between thnancial servicesoffered by the partigs Therefore, for
summary judgment purposes, this factor weighSlearly Food’s favor.

4. Strength of Clearly Canadian’s mark

“The more likely a mark is to be remembered and associated in the public mind

with the mark’s owner, the greater protection the mark is accorded by trademark la
GoTo.com/nc., 202 F.3dat 1207 The “‘strength’ of the trademark is evaluated in terf
of its conceptual strength and commercial strefigith. “Marks can be conceptually
classified along a spectrum of increasing inherent distinctivénéss:‘From weakest {(
strongest, marks are categorized as generic, descriptive, suggast arbitrary or
fanciful.” Id. For purposes of this motion, the court concludes that a jury could
reasonably find that the Clearly Canadian tradensaekher descriptive or suggestive.
See Entrepreneur Media, 279 F&8d 14142 (“Descriptive marks define qualities or
characteristics of a product in a straightforward way that requires no exercise of th
imagination to be understood. A suggestive mark is one for which a consumer mu
imagination or any type of multistage reasoning to undetste mark’s significance,
the mark does not describie product’s features, but suggestem.”).

“Although a suggestive or descriptive mark is inherently a weak mark, it may be
strengthened by such factors as extensive advertising, length of exclasijand]
public recognition.” Id. Clearly Food claims that its mark enjoys substantial public
recognition to this day. (Resp. at 16.) In support of that cl@legrly Food provides
evidence that the Clearly Canadian mark has been in use sinc@_#88@n Decl. Ex. 6

(“2014 Marketing Pres.”); thatCC Beverage sold millions of dollars worth of Clearly

WS.
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e
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Canadian beverages yearly through 2007 (although sales dwindled substantially al
1992) (d.); that Clearly Canadian’s Facebook page has received over 35,000 “Likes” by
members of the public (Screenshot (Dkt. # 57-6)); and that in November 2014, a d
Internet comedy show with in excess of one million subscribers discussed the Cleg
Canadian beverages for foanda-half minutesgeeResp. at 13 (citing the Good
Mythical MORE YouTube Channel at
https://www.youtube.com/channel/UCzpCc5n9hqiVC7HhPwcIKEg (last accessed
28, 2015)); Sewer Adventures Episode November 10, 2014, http://youtu.be/2ajd-
vy _JM4?t=6m50s (last accessed April 28, 20¥5jury could reasonably find that this
evidence of public recognition so strengthens the marktgs tluis factor in favor of
finding a likelihood ofconfusion’ See Entrepreneur Media, Inc, 279 FaBd141-42
(finding that monthly sales of half a million products could stremgéhdescriptive mark
such that théactor weighed in favor of likely confusion). Howevthis evidence iby
no means overwhelming; a jury could also reasonably find thahdnkremainedveak
Thereforethe court concludes that, for summary judgment purposes, this faetghs

only slightly inClearly Food’s favor.

"Here, Clearly Food contendsbut provides no evidence showinghat the Clearly Canadian
mark is incontestable. (Resp. at 2.) The incontestable status of a mark serves as conclugin tire
mark has secondary meaning. Entrepreneur Media, Inc., 27@tAL.Bd2, n.3. Therefore, an
incontestable mark cannot be challenged as invalid on the basis that the mark is descriptive and
acquired secondary meaning. [dthe Clearly Canadian mark is incontestable, Top Shelf’s arguments
that the mark is not entitled to protection because it is descriptive must fail. (Sest Ry The
incontestable status, however, does not require a finding that the mark is strong for infringement
purposes. Entrepreneur Media, Inc., 279 Rt3dL42, n.3. Therefore, the relative strength or weakn
of an incontestable mark is still relevant to the likelihood of confusion analysis. Id.
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5. Actual confusion

“Evidence of actual confusion is strong evidence that future confusion is likely.”
Entrepreneur Media, In@79 F.3d at 1150However, “the converse is not true.”
GoTo.com, Inc.202 F.3d at 1208. NonethelesSr@asonable juror may . . . find de
minimis evidence of actual confusion unpersuasive as to the ultimate issue of likeli
of confusion” Id.

Here,the parties present conflicting evidence as to confusion. Top &iel$ on
a survey taken by its expert, Dr. Thomas Maronick, in whilch majority of
respondents . . . said that Clearly Kombuishaither not affiliated with or sponsored b
any other company organization, or they ‘don’t know.”” (Ledden Decl. Ex. 18
(“Maronick Rep.”) at 9.) For its part, Clearly Food presents evidence of actual cons
confusion: in five separate instances, written comments from consanuensntering
Top Shelfs products online have expressed the belief that Clearly Kombucha and Clearly
Canadian are affiliated. (See Whittaker Decl. Exs. M (comment asking Clearly
Kombucha, “are you no longer making Clearly Canadian, too?””), N (comment next to
picture of Clearly Kombucha bottles: “instead of clearly Canadian it’s clearly
Kombucha!™), O (comment next to picture of Clearly Kombucha bottles: “I’ve heard of
(and loved) Clearly Canadigbut never Clearly Kombucha!”); Ledder Decl. Ex. 13
(“Silverman Rep.”) § 47 (referencing consumer queries posted on Clearly Kombucha’s
Facebook page askintAre you producing Clearly Canadian too? You are the same
company yes?” and “Why are you pushing only Clearly Kombucha? Your Clearly

Canadian should be on top! I used to drink you all the time growing up.”).) Clearly Foog

hood

S

umer
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also identifies various flaws in Top Shelf’s survey that Clearly Food claims require the
expert’s opinion to be discounted. (Resp. at25-26 (pointing out that a majority de
survey respondents also answered that Clearly Kombuabaffiliated with another
companypr they “don’t know”).)

The court is not permitted to weigh the evidence on summary judgihaugh
a jury could reasonably find that Clearly Food’s evidence was de minimus, a jury could
alsoreasonably credit Clearly Food’s evidence of actual confusiomver Top Shelf’s
survey. See Americana Trading Inc. v. Russ Berrie & Co., 966 F.2d 1284, 1289 (9
1992) (finding that one letter from a confused consumer plus evidence of retailer
confusion was sufficient evidence for a trier of fact to find actual confusion). There
for summary judgment purposes, this factor weighSléarly Food’s favor.

6. Likelihood of expansion

Clearly Food claims that it intends to release a sparkling tea beverage in thg
United Stateshat will overlap with the Clearly Kombucha product. (Mot. at 24. (citi
Khan Dep. at 1088).) However Clearly Food fails to provide any supporting evide
for that assertion. he pages of Mr. Khan’s deposition to which Clearly Food cites do n¢
discuss expansion plans into sparkling tea beverages or otherwise. (See Khan De
106-08 (discussing whether Mr. Kahn believed Clearly Canadian-branded air fresh
would infringe his company’s trademark).) “[M]ere speculation is not evidente.
Surfvivor Media, Inc. v. Survivor Prods., 406 F.3d 625, 634 (9th Cir. 2005). Clearly
Food’s “complete inability to adduce any concretedence of expansion plans tilts thi

factor in favor of Top Shelf. Id.
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7. Consumer degreeof care

“In analyzing the degree of care that a consumer might exercise in purchas
parties' gods, the question is whether a ‘reasonably prudent consumer’ would take the

time to distinguish between the two product lin&sirfvivor Media, Inc., 406 F.3at

ng the

634 “[T]he standard used by the courts is the typical buyer exercising ordinary caution .

... [W]hen the goods are expensive, the buyer can be expected to exercise greatq
his purchases . .”’ .Network Automation, Inc., 638 F.3d at 1152.

Again, the parties present conflicting evidence as to the degree of care cong
of their products are likely to exercis€op Shelf’s expert opines that kombucha is a
“niche product” and that the price point of Clearly Kombucha is high enough, relative
other bottled beverages, to foster a relatively greater degree of care among consu
(See Silverman Rep. 11 55-p@op Shelf’s founder testifies that its clients are
particularly health-conscious, and thereforeraoee discerning when choosing bottled
beverages. (Cargle Decl. § 20.) On the other hand, Clearly Canadian points toee\
showing thaflop Shelf’s beverages have been sold at a variety of price points, ranging
on the low end from $1.50 to $3.00. (See Supp. Resp. at 12-13).

“With respect to small, inexpensive goodsthe.consumer is likely to exercise
very little care’ Surfvivor Media, Inc, 406 F.3dt 634 see als@ytoSport, Inc. v. Vital
Pharm., InG.617 F. Supp. 2d 1051, 1076 (E.D. Cal. 2009) (finding a low degree of
with respect to bottled drinks costing between $2u8@$5.00). A jury reviewinghe

parties’ evidence could reasonably find that consumers purchasing Clearly Canadij

Br care in
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Clearly Kombucha beverages exercise a low degree of care. Therefore, for the pyrposes

of summary judgment, this factor weighsGiearly Food’s favor.

8. Defendant’s intent

“[A]n intent to confuse customers is not required for a finding of trademark
infringement.” GoTo.com, Inc, 202 F.3at 1208. Accordingly, this factor s “minimal
importance.” Id. (declining to attempt to divine the defendant’s intent). Clearly Food
establisheghatTop Shelf’s founderswereaware of the Clearly Canadian brand, product,
and trademarlat the time they adopted the Clearly Kombucha mark, which weighs in
favor of infringement. Seg(Whittaker Decl. Ex. B (“Cargle Dep.”) at 99:17-101:22)
Surfvivor Media, 406 F.3d at 63%or its part, Top Shelf’s founder testifies that the
intent in changing the name of its product to Clearly Kombuchaathsto emphasize
the “clear” nature of its product, which is the result of a filtration system that removes
floating solids ordinarily found ikombucha, as well as to “reflect transparency in the
brewing process.” (Cargle Decl. { 12-1Zarrow Dep. at 16:22-17:2.) This minimal
evidence does little to aid a jury’s determination ahtent. Because thigctor is
“minimally important,” the court concludes that this factor is neutral for the purposes of
summary judgment. See GoTo.com, Inc, 202 &t3P08.

9. Summary

The Ninth Circuit has consistently observed thgd]ecause of th intensely

factual nature of trademark disputes, summary judgment is generally disfavored in|the

8 Although Clearly Food contends that Top Shelf purchased bottles of Clearly Canadian in
August of 2011 in order to mimic their labeling, Clearly Food puts forth no evidence supposing th
assertion. (Compare Resp. (citing Whittaker Decl. Ex. P) with Whittaker Decltimnttixhibit P).)
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trademark arena.” Entrepreneur Media, Inc, 279 F.3d at 1140. That observation hg
true here.The court finds that, on this record, a majority of the factaramely, the

similarity of marks, the relatedness of the products, the strength of the mark, actug
confusion, and consumer degree of earaise questions of material fact that a jury ca

reasonably resolve in Clearly Food’s favor. More importantly, the court finds that, taki

the evidence in the light most favorableQiearly Food, a jury evaluating the totality of

the circumstances could find that these factors show a likelihood of confusion betw
the Clearly Canadian and Clearly Kbutha products and marks. See Pom Wonderf
LLC, 775 F.3d at 1125. Because a reasonable jury could find a likelihood of cores
to the origin of theClearly Kombucha beverages, summary judgnoer@learly Food’s
trademark infringement claim is inappropriate. Bledtel, 353 F.3d at 806-Q7
Entrepreneur Media279 F.3d at 1141.

F. Dilution

“Dilution” refers to the “whittling away of the value of a trademark” when the

mark is used to identify different products. Mattel, Inc. v. MCA Records, Inc., 296 F

894, 903 (9th Cir. 2002)*A plaintiff seeking relief under federal anti-dilution law must
show that its mark is famous and distinctive, that defendant began using its mark i
commerce after plaintiff’s mark became famous and distinctive, and that defendant’s
maik is likely to dilute plaintiff’s mark.”® Levi Strauss & Co. v. Abercrombie & Fitch

Trading Co, 633 F.3d 1158, 1169 (9th Cir. 2011) (quotinig Int’l Serv. Ass’'n v. JSL

® There are two types of dilution: dilution by blurring and dilution by tarnishment. 15 U.S.{
8 1125(c)(2)(B), (C); Mattel, Inc., 296 F.3d at 903.
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Corp, 610 F.3d 1088, 1089-90 (9th Cir. 2010)). Top Shelf challenges only one elg
of this test; specificallyTop Shel contends that Clearly Food cannot show that the
Clearly Canadian mark is famous. (Mot. at 18.)

“[A] mark is famous if it is widely recognized by the general consuming publ
the United States asdesignation of source ofethoods or services of the mark’s
owner.” 15 U.S.C. 8§ 1125(c)(2)(A). To determine the degree of fame a mark retait
courts look to the following four neexclusive factors:

() The duration, extent, and geographic reacladifertising and publicity
of the mark, whether advertised or publicized by the owner or third parties.

(i) The amount, volume, and geographic extent of sales of goods or
services offered under the mark.

(iif) The extent of actual recognition of tineark.

(iv) Whether the mark was registered under the Act of March 3, 1881, or
the Act of February 20, 1905, or on the principal register.

Id.; seealso Jada Toys, Inc. v. Mattel, Inc., 518 F.3d 628, 635 (9th Cir. 2008).
Protection from dilution is aa@se of action “reserved for a select class of marks—those
marks with such powerful consumer associations that even non-competing uses ¢
impinge on their value.” Nissan Motor Co. v. Nissan Computer Corp., 378 F.3d 100
1011 (9th Cir. 2004). For this reason, protection from dilution exténds to those
whose mark is a ‘household name.’” Id.

Top Shelf puts forth the following evidence showing tkgarly Foodcannot
prove that the Clearly Canadian mark was famous as of early th@ldate th€learly

Kombucha products were launched. (See Mot. at 18-19; Cargle Decl. & 14.)

ment
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consulting group’s 2007 report on the Clearly Canadian trademark showed that only
34 % of the survey respondents who had consumed flavored soda or water within

month (and only 22% of the survey respondents overall) were aware of the Clearly

Canadian brand. (See 2007 Suraeg-5, 10, 22.) This recognitioratewas much lowef

than the rate for competitossich as Aquafina (94%), Schweppes (77%), Perrier (76
VitaminWater (61%), and Pellegrino (43%)d.] The report concluded that, in 2007,
the brand was “in a good starting place for rebuilding.” (Id.)

Sales of the Clearly Canadian product, however, had declined steadily betw
1992 and 2007, and between 2007 and 2009 they dropped to a minimal amount.
2014 Investor Pres. at 18rustee’s Rep. at 3 (stating that after 2005, CC Beverage
“struggled in the competitive beverage market” despite “attempts . . . to revive the
busines®).) In 2009, production of Clearly Canadian beverages ceased. (6/3/14 Khj
Email; 12/22/11 Khan Email.By 2010, CC Beverage “no longer ha[d] meaningful
operations.” (Trustee’s Rep. at 3; 2012 Bus. Plan at 5 (“The brand . . . entered dormancy
in late 2010 . . ..”) Cybersquatters had taken over the Clearly Canadian website
domains. (Ledden Decl. Ex. 10.) Negligible sales of Clearly Canadiemoccurring
on the secondary market. (See Bogen Decl. | 5, Attachs. A, B, C; Colley Dep. at ?
15; 24:19-25:3.)

Clearly Foods responsive briefing does maentionits trademark dilution claim,
or otherwise attempt t@but Top Shelf’s contention that the Clearly Canadian mark was

not famous in early 2011. (See Resp.) The court will not sift through the record

the last

0),

een

See

03:6-

searching for evidence on Clearly Food’s behalf. SeeUnited States v. Dunke®27 F.2d
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955, 956 (7th Cir. 199%)‘Judges are not like pigs, hunting for truffles buried in briefs.”)
The court finds that thevidence Clearly Food put forth to support its trademark
infringement claim is insufficient to raise a question of fact regarding the dilution cl

Specifically, the facts tha&tlearly Canadian’s social media page has received
35,000 “Likes” and an Internet comedy show recently discussed Clearly Canadian
beverages for four minutes, see supra 8 IAE,insufficient to show that Clearly
Canadian was a “household name” to consumers in the United States in early 2011. Thal
evidence does not remedy Clearly BEadailure to point the court to any affirmative
evidenceshowing the “duration, extent, and geographic reach of advertising and
publicity” of the Clearly Canadian mark; the “amount, volume, and geographic extent
sales of goods or serviceBayed under the matkor the “extent of actual recognition @
the mark” See 15 U.S.C. § 1125(c)(2)(A). That evidence also cannot negate the f
therecord currentlypefore the court shows that, as of 2007, consumer awareness ¢
Clearly Canadian brand was already low, sales up to that point hathbklester, and
the brand’s visibility only diminished from that point on. See Jada Toys, Inc., 518 F
at 635 ([A] reasonable trier of fact could conclude that the HOT WHEELS mark is
famous [because] it has been in use for over thirty-seven years; 350 million dollarg
been expended in advertising the mark; three billion HOT WHEELS units have beg
since the inception of the mark; and HOT WHEELS are sold in all fifty states and
throughout the wdd.”).

Accordingly, the court can only conclude ti@early Food has failed to carry its

aim.
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burden to put forth evidence frowhich a trier of fact could reasonably find in Clearly
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Food’s favor. Celotex, 477 U.S. at 324. Because no trier of fact considering the re(
currently before the court could conclude that the Clearly Canadian trademark was
“widely recognized by the general consuming public of the United Siatesly 2011,
summary judgment on the trademark dilution claim is appropriate. See 15 U.S.C.
§ 1125(c)(2)(A).
G. StateLaw Claims

Clearly Food also brings claims under Washington state law for trademark

infringement and unfair competition. (See Compl.) Top Shelf moves for summary

cord

judgment in its favor on these claims as well. (Mot. at 26.) Top Shelf, however, falls to

set forth the applicable state law, or otherwise explain why the claims should be
adjudicated in its favor without a trialSée id) Instead, Top Shelf asserts that there «
no material issues of faetith respect to those claims “for the very same reasons [as]
discussed above with respect to Plaintiff’s federal trademark infringement claims.” (Id.)
Needless to say, Top Shelf has failed to carry its burden of produ&eenNissan Fire
& Marine Ins. Co., 210 F.3d at 1106. Summary judgment on the remaining state |
claims is not appropriate.

H. Motionsto Seal

In the course of briefing this motion, the parties have managed to geserate
inordinate number ainotions to seal, some of which the court has granted. (See
generally Dkt.) At this time, three motions are still outstandifigp Shelf’s ex parte

motion to seal documents associated with its motion for summary judgment (Dkt. #

are

f 50);
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Clearly Food’s motion to seal documents associated with its responsive brief (Dkt. # 52);

andTop Shelf’s motion to seal documents associated with its reply brief (Dkt. # 58).

Under the court’s Local Rules, “[t]here is a strong presumption of public access to
the court’s files.” Local Rules W.D. Wash. LCR 5(g); see alsoNixon v. Warner
Commc 'ns, Inc., 435 U.S. 589, 597 (1978). Accordingly, a party must demonstrate
“compelling reasons” to seal judicial records attached to a dispositive motion. Kamakang
v. City & Cnty. of Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006)nly in rare
circumstances should a party file a motion, opposition, or reply under seal.” Local Rules
W.D. Wash. LCR 5(g)(5).

In an attempt to clarify the issues raised by the parties’ remaining motions to seal,
the courtdirected the parties to provide a joint list identifying the docket number of
document subject to a pending motion to seal. (Dkt. # 110.) Inexplicably, the part
responded to the court’s invitation by listing only the documents allegedly subject to th
motion to seal found at Docket. No. 101, which the court had already grantedk{Se
#111.) The court cannot help parties who refuse to help themselves. Accordingly
court interprets the remaining motions to seal to the best of its ahitithrules as
follows.

First, the court interprets Top Shelf’s motion at Docket No. 58 as a premature
motion to seal the subsequently filed reply brief (Dkt. # 102) and accompanying eXx
(Dkt. # 103). The court, however, has already strickerevigence filed with Top

Shelf’s reply brief from the record. See suprg III.C n.3. Therefore, Top Shelf’s motion

|

pach
es
e

e

, the

hibits

to seal the exhibits found at Docket. No. 103 is mddte court alsdfinds that Top Shel
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has not shown good cause to seal the reply brief itself. See Kamakana, 447 F.3d
The brief does not mention aimade secrets, confidential information, marketing
strategiespr business plans either party. “Only in rare circumstances should a party
file a motion, opposition, or replynder seal.” Local Rules W.D. Wash. LCR 5(g)(5).
Those circumstances are iotind here.Therefore, the court DENIES Top Shelf’s
motion to seal found at Docket No. 5Bor completeness’ sake, the court alSOSTRIKES
the exhibits filed at Docket No. 59 because they are redundant to the exhibits filed
Docket No. 103.

Second, the courtfers to Clearly Food’s response (Dkt. # 60) to Top Shelf’s
motion at Docket No. 50 to determine which exhibits associated with Top Shelf’s motion
for summary judgmerghould be sealef. Seel.ocal Rules W.D. Wash. LCB(g)3)
(providing that the party that designated a document as confidential pursuant to a
protective order has the burden of showing it should be sealed). The court conclu
good cause exists toaeExhibits 3, 4, 63, 11-15, 17and 22 to Top Shelf’s motion for
summary judgment, which are interspersed througbocketNos. 47-1 through 47-16

and 48. The exhibits contaiflearly Food’s confidential financial projections, marketing

19 Top Shelf erroneously filed this motion to seal as an ex parte motion. (See Dk.
(order directing Top Shelf to show cause why the motion was filed as an ex parte motion
62 1 13 (Top Shelks response conceding that the parte filing was the result of an error in
procedure”).) Ordinarily, Clearly Foods would not receive notice ofdbwet’s ruling on an
opposing party’s ex parte motion. The court, however, finds it appropriate to provide Clear
Food notice of its ruling for three reasons: (1) the ex parte restriction is an error, (2) the
operative document is Clearly Food’s response, and (3) the motion concerns Clearly Food’s
confidential information. Therefore, the court will address the substance of its ruling on tk

at 1179.

at

les that

H# 51
: Dkt. #

ly

e

putative ex parte motion in this order. For docketing purposes only, a separate, non-publ
ruling on the ex parte motion will follow this order.
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strategies, ahbusiness plans, all of which could be used against Clearly Food by
competitors. See Kamakana, 447 F.3d at 1179. However, the court finds that the

good cause to seal the motion itself; Clearly Foods has not shown that the motion

discloses confidential business information. Accordingly, in a subsequent order, the

courtwill grant in part and deny in pdfbp Shelf’s ex partemotion to seal found at

Docket No. 50.

re is not

A problem arises becau3ep Shelf has included documents that should be sealed

in the samepdf files as documents that should not be sealed. (See Dkt. # 47-1 through

47-16.) To remedy this problem, the court DIRECTS the clerk to maintain the sea

on

Docket Nos. 47 and 48 in their entirety, and ORDERS Top Shelf to file unsealed versions

of Exhibits 1, 2, 5, 9, 10, 16, and 28-to Top Shelf’s motion for summary judgment
within 10 days othe date othis order.

Third, the court refers to Top Shelf’s response (Dkt. # 63) to Clearly Food’s
motion to seaht Docket No. 52 to determine which exhibits associated with Clearly
Food’s opposition should be sealed. See Local Rules W.D. Wash. LCRg¥3).

Although Clearly Food moved to seal the opposition and all exhibits filed with the

opposition, Top Shelf clarifies that only Exhibits C and E to the Whitaker Declaration

shauld be sealed. (Sd&kt. # 63.) These exhibits, which are the depositions of Mr.
Cargle and Ms. Zarrow, are found at Docket Nos. 57-3 and 57-7, respectively. Th
concludes that good cause exists to seal those exhibits: both Mr. Cargle andrivis.
testified about Top Shelf’s business plans, marketing strategies, financial history and

projections, and other confidential information, and this information could be used

ORDER- 42
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against their company by competitoiSee Kamakana, 447 F.3d at 1179. According|

the court GRANTS in part and DENIES in part Clearly Food’s motion to seal at Docket

No. 52. The court directs the clerk to LIFT the seal on every document in Docket INos.

54 through 57, with the exception of Docket Nos. 57-3 and 57-7, whalhremain
under seal.

l. Motion to strike

On the last page of its supplemental response, Clearly Food makes a desulfory

attempt to strike the expert report of Mr. Silverman on the basis that Mr. Silverman’s

opinion is premised on inadequate facts and/or factual inaccuracies. (Supp. Resp

at 15.)

Because the briefing on this subject is incomplete, the court denies the motion to strike as

currently presented
V. CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in part

Defendant’s motion for summary judgment (Dkt. # 47)he court STRIKES the exhibits

filed at Docket Nos. 59 and 103he courtDENIES Top Shelf’s motion to seal (Dkt.

# 58) and DIRECTS the clerk to LIFT the seal on Docket No. 102. The court ORDERS

Top Shelf to file unsealed versions of Exhibits 1, 2, 5, 9, 10, 16, a@d t8Top Shelf’s
motion for summary judgment within 10 daystloé date of this orderThe court
DIRECTS the clerk to LIFT the seal on Docket No. 47.

I

I

I
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Finally, the court GRANT® part and DENIES in part Clearly Food’s motion to seal
(Dkt. # 52) andDIRECTSthe clerk to LIFT the seal ddocket Nos. 54 through 57, wit
the exception of Docket Nos. &r7and 57-7, which shall remain under seal.

Datedthis 28th day ofApril, 2015.

O\t 290X

l
JAMES L. ROBART
United States District Judge
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