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, LLC et al v. Amazon.com, Inc

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

MILO & GABBY, LLC, and KAREN Case No. C13-1932RSM
KELLER, an individual,

Plaintiffs, ORDER GRANTING IN PART AND

DENYING IN PART DEFENDANT'S
V. MOTIONS IN LIMINE

AMAZON.COM, INC.,

Defendant.

l. INTRODUCTION

THIS MATTER comes before the Court on Dadlant’s Motions In Limine. Dkt. #11Q.

Having reviewed the parties’ briefing on eachtloé issues raised in Defendant’s motion,
Court GRANTS IN PART and DENIEBN PART the motions as follows.
. DISCUSSION

A. Keller Children

Defendants first ask the Courteéaclude any mention of the Ker children or that theil
images have been depicted in the ThirdypPeSellers’ marketing materials and prody
packaging on the basis that itrielevant to the only remainingasin in this case, and is high
prejudicial because such information is likelyitdame emotions and improperly influence t

jury. Dkt. #110 at 1-2. Plaintiffs oppose the matiarguing that: 1) it is necessary for them
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explain how they were able to determine tthegtir own materials were being used to mar
knock off products; 2) they must be able to presvidence of willful ifringement on the par
of the non-Amazon Defendants; andti@s evidence is relevant to how they have been har

Dkt. #122 at 2-3. The Court DENIES this motio@iven the broad rangd potentialevidence

that Plaintiffs could seek to introduce and thtureof the remaining claim, the Court will ruje

upon specific evidentiary objections thg the coursef the trial.

B. Evidence of Dismissed Claims

Defendant next move to exclude any evickemr discussion relating to or supporti
Plaintiffs’ dismissed claims, as well as anyidewice regarding infringement of the asser
patents through sales afyporting, making or using the accugatlowcases. Dkt. #110 at 2-4

Plaintiffs argue that evidenaipporting their dismissed clainasid remaining claim overlag

and is relevant. Dkt. #122 at 4-5. The CourtNDES this motion IN PART. Plaintiffs will be

precluded from specifically discussing their dissed claims. However, given the broad ral

of potential evidence that Plaintiffs could seaekintroduce and the nature of the remain

claim, the Court will rule upon specific evideary objections during the course of the trial.
C. Evidence In Support of Damages

Defendants next seek an Order from tleu€ precluding Plaintis from offering any

evidence or argument in support of damagé@&kt. #110 at 4-12. The Court DENIES thi

motion. First, to the extent that it seeksetalude entire theorieasserted by Plaintiffs,
motion in limine is not the appropriate mecisam for such a motion. Second, the motion f3
to address Plaintiffs’ damages theory under 35.0. 8 289, or why they should not be allow
to present evidence in support of those damag@zally, specific testamentary objections o

be made during trial, at which time t@®urt can make an appropriate ruling.
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D. Indemnity

Defendant initially moved to exclude any argument or testimony that Defendant may

have claims for indemnification against the Third-Party Sellers. Dkt. #110 at 12. However, the

parties have since informed ti@ourt that this motion has beeasolved. Dkt. #123 at 9.

Accordingly, this motion is moot.

E. Parties’ Respective Financial Positions

Defendant next moves to preclude any emick of the parties’ respective financ
positions as prejudicial. Dkt. #110 at 13. Riidis respond that Defendant’s motion should

denied as vague. Dkt. #122 at 13. The CARANTS Defendant’s motion. The parties sh

not present argument comparing the relative arm financial positionbetween the parties.

Specific objections about proposed evidence in support of any damages claims
addressed by the Court dugitrial as noted above.

F. Comparison of Products

Defendant next moves to preclude Plaintiftsm drawing any comparison between g
of its own commercial products and the accug®dducts in supporof their patent
infringement claim on the basis that the asxli products should onlye compared to th
patented design as a matter of law. Dkt. #4i Q4. Defendant alsappears to be arguin
against any comparison between marketing maseraédihough that is maentirely clear given
that certain words or phrasegpgar to be missing from Defemd® briefing, resulting in ar
incoherent argumentSee Dkt. #110 at 14. In any eventgetiCourt GRANTS this motion give
that the only remaining claim in this mattevolves whether Amazon.com “offered to sell” t
Third-Parties’ products at issue which shibulot require any comparison of products

marketing materials. Nothing in this Ordprecludes Plaintiffs dm addressing specifi
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evidence or testimony with theoGrt at the time of trial angroviding more context for it$

necessity.

G. M&G’s Website Statements

Finally, Defendant asks the Court to OrdeattiPlaintiffs remove certain statemer
from their website, which it asserts are inaccyrptejudicial, and may taint potential jurof
and also constitute impermissible argument mrdigg remedial measures. Dkt. #110 at 15-
Plaintiffs respond that such action would d® unconstitutional prior restraint on speech,
that evidence of subsequent remedial measures is admissible in certain circumstance
#122 at 15-18. The Court DENIES this motion. tilBparties will have the chance to expla
with the jurors duringvoir dire their familiarity with any of tk parties and the issues in tk
case. Further, the Court has standard instrucfmmihe jurors regarding internet research 3
exposure to the media, and there is no reasdrelieve at this time that the jurors will n
follow such instructions.

DATED this 21 day of October, 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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