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, LLC et al v. Amazon.com, Inc

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MILO & GABBY, LLC, etal. Case No. C13-1932RSM
Plaintifs, OPINION OF THE COURT
VS.

AMAZON.COM, et al.

Defendants.

. INTRODUCTION

In this action, Plaintiffs, Milo & Gabby, LL@Gnd Karen Keller, sought money damag

from Defendant, Amazon.com, Inc. (“Amazon”), for its “offering to sell” products that alleg
infringe certain design patentsPlaintiffs also sought an Ondérom this Court which would
prevent Amazon from importing, offering to sell, or selling these products in the future. An
has stipulated that the allegedly infringingoghucts are substantiallgimilar to the designs

covered by the Milo & Gabby patent Further, the Court has prewsly determinedhat certain

Third Parties — Da Fang Sughonggqin World First ElectroaiCommerce Co., Ltd., T Liu, FACQ

System, Dinding Zou, Qiumei Zhang, Charlotte Xia, Nimble Joy, Amanialarashi2165
Monago — were responsible for providing the pragubat were accused of infringement. T

Court has also previously determined thatakon did not sell any of the allegedly infringir
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products. Throughout the pendency of this case, Amazon has denied that it “offered to sell” the

allegedly infringing products.

On October 26, 27 and 28, 2015, the Court conducted a Jury trial in this matter, with the

agreement and understanding by the parties tiatvardict would be onlyadvisory in nature

given that whether something constitutes an “offesell” is a question of law for the Court.

However, the Court and the parties recognized tti@ianswer to that gsion is dependent on

underlying factual findings, which the Couatuind appropriate for the Jury to determine.
Following the trial, the Jury found in favaf Amazon, answering all of the followin
guestions in the negative:
1. Do you find that Amazon, through its wéles communicated a description of tf
allegedly infringing products? No.
2. Do you find that Amazon, through its welgsitommunicated the price at which t
allegedly infringing productould be purchased? No.
3. Do you find that Amazon provided the desddps of the allegedly infringing products
No.
4. Do you find that Amazon set the price at whibe allegedly infringing products could
purchased? No.
5. Do you find that Amazon set the quantity(ies)the allegedly infringing product(s) fo
sale on its website? No.
6. Do you find that Amazon, through its websitemmunicated that ivas willing to enter

into a bargain to sell the afjedly infringing products? No.
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8. Have Plaintiffs proven that it is more dily than not that Amazon offered to sell tf
alleged infringing products? No.
Dkt. #149.

The Court has since considered the eviderze testimony presented at trial, review
the parties’ exhibits, @hconsidered the Verdict of, andcta determined by, the Jury, and ng
enters the following Order alsconcluding that Amazon did ndoffer to sell” the alleged
infringing products and therefore is not liabdePlaintiffs forpatent infringement.

1. BACKGROUND

The Court has previously set forth the background of this matter and incorporatg
background by reference hereifee Dkt. #44.

1. DISCUSSION

The Federal Circuit defines “8 271(a)’s ‘offergell’ liability accordng to the norms of
traditional contractual analysisRotec Indus., Inc. v. Mitsubishi Corp., 215 F.3d 1246, 1254-5}
(Fed. Cir. 2000). “An offer is the manifestationvaflingness to enter inta bargain, so made 3

to justify another person in understanding that his assent to that bargain is invited al

conclude it.” Restatement (Second) of Caats § 24 (1981). “One of the purposes of addj

‘offer [ ] to sell’ to section 271(ayas to prevent . . . generatingerest in a potential infringing
product to the commercial detrimeott the rightful patentee."MEMC Elec. Materials, Inc. v.
Mitsubishi Materials Slicon Corp., 420 F.3d 1369, 1376 (Fed. Cir. 2005) (quoBiySys., Inc.,
160 F.3d at 1379) An offer to sell is a distinct act of infrigement separate from an actual s3
An offer to sell differdrom a sale in than offer to sell needot be accepted twonstitute an act
of infringement.” Transocean Offshore Deepwater Drilling, Inc. v. Maersk Contractors USA,

Inc., 617 F.3d 1296, 1308 (Fed. Cir. 2010).
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While the Federal Circuit has most often addressed “offer to sell” liability in
jurisdictional context, analyzing where the off®ok place, this Cotiris not aware of any
Federal Circuit case directBddressing the central issue before this Court — that is,maue
the alleged “offer to sell.” Thus, this Courkaowledges its difficulty imeaching its conclusior]
in this matter.

Nonetheless, based on the factual detertimnga made by the Jury, the Court conclug
that Amazon did not “offer to sehe alleged infringing products this case. Hdeed, as noteq
above, the Jury specifically found the following:

e Amazon, through its website, did not comnuate a description of the alleged
infringing products;

e Amazon, through its website, did not comnuate the price at which the alleged
infringing product could be purchased;

e Amazon did not provide the descriptionfsthe allegedly ifringing products;

e Amazon did not set the price at whichetlallegedly infringng products could bq
purchased;

e Amazon did not set the quantity(ies) of thiegedly infringing product(s) for sale on if
website;

e Amazon, through its website, did not communicate that it was willing to enter i
bargain to sell the allegly infringing products

Dkt. #149.

Based on these findings, and having reviewes evidence and testimony presented

this matter, the Court can only conclude thata&on did not offer to sell the alleged infringir

products because there was no manifestatiothefwillingness of Arazon to enter into &
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bargain, so made as to justify another persomntterstanding that his asédo that bargain is
invited and will conclude it.

However, the Court is troubled by its corsn and the impact it may have on the ma
small retail sellers in circumstanceisnilar to the Plaintiffs. Tére is no doubt that we now liv

in a time where the law lags behind technologhhis case illustrates that point. Amazon

ny

D

'S

representative, Christopher Ripdestified that Amazon completely changed the online market

place by creating a platform wkeeany seller can offer produdts Amazon’s customers. H
further testified that Amazon allows sellers téeotheir products with minimal effort, by simpl
filling out an online information form, clikcng on an agreement to Amazon’s terms §
conditions, and providing certalmanking information. Amazon then offers those sellers [
payment processing and fulfilment services, all vdthasserted interest in providing the b
service to their customers. Mr. Poad alsaftedtthat when customsrcannot resolve problem
with a particular seller, Amazon will often step in to make things right. As a result, Anj
enables and fosters a market place reachiitions of customers, where anyone can s
anything, while at the same time taking littlegessibility for “offering to sell” or “selling” the
products: Indeed, under the current case law, Amazas been able to disavow itself from a
responsibility for “offering to sell” the productt all. As noted laove, the purpose of “addin

‘offer [ ] to sell’ to section 271(ayas to prevent . . . generatingerest in a potential infringing

! The Court recognizes that Amazon assertseambdraces an interest in preventing counter
and dangerous products from being sold thhoitlg Amazon.com website, that it reserves |
right to unilaterallyremove such products from the wiébsand has created a mechanism
which intellectual property owners can complalioat violations of propgy rights. The Court
also acknowledges that Amazon removed the allegiinging products irthis case from the
Amazon.com website, continued to monitaxdaremove those product pages throughout
litigation, and barred the other Defendaritese from selling at all on Amazon.com.
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product to the commercial detriment of the rightful patenté¢EMC Elec. Materials, Inc., 420
F.3d at 1376. In this instance, the Court is ¢aivinced that such purpose has been fulfill
However, that is a subject which mustdmEressed to Congress and not the courts.

For the reasons above, the Court adopts thaéioteof the Jury and finds that Amazon
not liable for “offering to sell’ the alleged infgmg products at issue this matter. Judgmen
shall be entered in favor of Amazon. All Plaintiffs’ claims against Amazon are dismissed.

DATED this 3 day of November 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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