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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JEFFREY ALLAN EARHEART, )
) CASE NO.C13-2007MAT
Plaintiff, )
)
V. ) ORDERRE: SOCIAL SECURITY
) DISABILITY APPEAL
CAROLYN W. COLVIN, Acting )
Commissioner of Social Security )
)
Defendant )
)

Plaintiff Jeffrey Allan Earhearproceeds through counsel ms appeal of a final
decision of the Commissioner of the Social Security Administration (Commissioié®g
Commissioner énied plaintiff’'s application foDisability Insurance Benefits (DIBafter a
hearing before an Administrative Law Judge (ALHaving considered the ALJ’s decisid
the administrative record (AR), and all memoranda of rec¢bislmattetis AFFIRMED.

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX,1975% He completed the ninth grade of school and

not obtain a GED. (AR8-59) Plaintiff previously workeds forklift driverindustrial trucki

1 Plaintiff's date of birth is redacted back to the year of birthdcordance witkederal Rule of
Civil Procedure 5.2(a) and the General Order of the Court regarding Rabéss to Electronic Cas

Files, pursuant to the official policy on privacy adopted by the Judicide@orce of the United States.
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driver, panel builder, material halea, and truss builder. (AR 27, 68.)

Plaintiff filed his DIB application inJanuary2011, alleging disability beginning
January 20, 2010 (AR 164-65) His applicatiorwasdenied initially and on reconsideratig
and hetimely requested a hearing.

ALJ Laura Valere held ahearingon July 13, 2012takingtestimony from plaintiff a
lay witnessand a vocational expeiVE). (AR33-76.) OnAugust 3, 2012, the ALi3sued g
decision findingplaintiff not disabled. (ARL9-29) Plaintiff timely appealed.

On September 242013 the Appeals Council denied plaintiff's request for review
1-6), making the ALJ’s decision the final decision of the Commissioner. Plaaggtalec
this final decision of the Commissioner to this Court.

JURISDICTION

The Court hagurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 40

DISCUSSION

n,

L

AR

!

5(9)

The Commissioner follows a fivetep sequential evaluation process for determining

whether a claimant is disabledSee20 C.F.R. 88 404.1520, 416.920 (2000). At steg,
must be determined whether the claimant is gainfully employed. TheoAbhdthatplaintiff
had not engaged substantial gainful activitgince thealleged onset date At step two, it mus
be determined whether a claimant suffers from a sevepaiiment. The ALJ foun
plaintiff’s ankylosing spondylosis (AS), spondylosis, affective disorder, and anxiety di

severe. Step three asks whether a claimant’s impairments meet or equal a listed imp43

The ALJ found plaintiff’'s impairments digot meet or equal theiteria of a listed impairment.

If a claimant’s impairments do not meet or equal a listing, the Commissione
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assessesidual functional capacity ) and determine at step four whether the claiman
demonstrated an inabilitp perform past relevant work. The ALJ foypidintiff hadthe RFC]
to perform light work as defined in 20 C.F.R. 8 404.1567(b), with the following exception
can sit for two hours at a time with usual and customary breaks for six hours totak)
stand/walk for one hour at a time after which he needs to change positiongfiomanutes
but not away from the workstation, for four hours total; and he can perform all fbg
activities occasionally except that he can frequently balance. Thaléd.found plaintiff hag
sufficient concentration to understand, remember, and carry out simple, regaskse car

maintain concentration, persistence, and pace irhouw increments with usual and custom

has

he

U)

he

pstura

]

N

ary

breaks in an eigktour day; can interact occasionally with supervisors; can work supeyficiall

and occasionally with the general public; can work in coordination with a gralp of
coworkers (up to five); and can work in proximity to more than five cowork&vith this
RFC, the ALJ found plaitiff unable to perform hipast relevanivork.

If a claimant demonstrates an inability to perform past relevant work, tderbahifts
to the Commissioner to demonstrate at step five that the claimant retains the dapaaikg
an adjustment to work thaexists in significant levels in the national economyVith
consideration of the MedicdMocational Guidelines and the assistance of\{ke the ALJ
concluded plaintiff could perform other jobs, such as work as a document prepare
assembler, and hand packager. The ALJ, thereforelutedplaintiff was not disablettom
thealleged onset date through the date of the decision.

This Court’s review of the ALJ’s decision is limited to whether the decision

accordance with the law and the findings supported by substantial evidence in the sex
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whole. See Penny v. Sullivag@ F.3d 953, 956 (9th Cir. 1993). Substantial evidence
more than a scintilla, but less than a preponderance; it means such relevarteesgle
reasonable mind might accept as adequate to support a conclidagallanes v. Bower881
F.2d 747, 750 (9th Cir. 1989). If there is more than one rational interpretation, one o
supports the ALJ’s decision, the Court must uphold that decisidromas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff argueghe ALJfailed to properly assess medical opinion evidence, implic
the credibility and RFC assessmetiti® hypothetical proffered to the VE, and the decisig
step five. Herequests remand for further administrative proceedings. The Commig
maintains the ALJ'slecision has the support siibstantial evidencand should be affirmed.

Medical Opinion Evidence

Plaintiff asserts erroin the ALJ's assessment of medical opinions from tred
physician Dr. Curtis Reinke and examining psychiatrist Dr. Daniel Kodiiée ALJ afforded
greater weight to the contradictory opinionsexamining physician Dr. Peter Pfeiffer, g

nonexamining physicians Drs. Norman Staley, Vincent Gollogly, and John Gilber

eans

which

ating
n at

sioner

iting

nd

t.

general, more weight should be given to the opinion of a treating physician than to a

non4reating physician, and more weight to the opinion of an examining physiciariate
non-examinng physician. Lester v. Chater81 F.3d 821, 830 (9th Cir. 1996)n this case
given the existence of contradictory opinion evidetioe ALJ wagequired to providepecific
and legitimate reasons, supported by substantial evidence in the recordjefbing the
opinions of Drs. Reinke and Kodnelild. at 830-31.

An ALJ may reject physicians’ opinions “by setting out a detailed and thot
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summary of the facts and conflicting clinical evidence, stating his intatjgne thereof, an
making findings. Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998) (citiMpagallanes
881 F.2d at 751). Rather than merely stating her conclusions, the ALJ “must sehdol|
own interpretations and explain why they, rathenttie doctors’, are correct.ld. (citing
Embrey v. Bower849 F.2d 418, 421-22 (9th Cir. 1988)).

A. Dr. Curtis Reinke

The ALJ assigned little weight to a December 2011 medical source statement ir
treating physician Dr. Reinke “checked a baxdicating plaintiff had significant fegue, was
moderately limited in social functioning, markedly limited in completing tasks du
deficiencies in concentration, persistence, or pace, and could not stand,ksitifivbend, or
stoop, and would miss work more than three times a month. (AR 2613//9The ALJ
acknowledged Dr. Reinke was a treating source, but did not find the medial sowoest
persuasive as it was inconsistent with Dr. Reinke’s “own treatment recdndd) largely

showed only medication management with periodic mention of increased pain syrhj

th [

1 which

le to

at

ptoms

(AR 26.) She also noted that Dr. Reinke advised “a complete physical evaluation should be

done; but . . . was not done at the time” Dr. Reinke completed the fddy). (

Plaintiff denies inconsistency with Dr. Reinke’s treatment notes, pointing to vi
observations and notations in the recor&egDkt. 12 at 67.) He maintains the ALJ’S
reasoning in relation to Dr. Reinke was conclusory, lacking identification ofattie ang
conflicting evidenceelied upon, or an interpretation and findings from the ABRJaintiff also
statesDr. Reinke said the form was completed without plaintiff in attendance and he wa

physical capacity testing to get more accurafAR 351) He argueshe ALJ impermissibly
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rejected Dr. Reinke’s opinion because it was ambiguous or required additional indor aadi
failed in her duty to fully and fairly develop the record. The Court, however, finds norg
the consideration of Dr. Reinke’s opinions.

The ALJaccuratelydescribed Dr. Reinke’s opinions as consisting of checked b
and reasonably discount#te opinions as provided in the absence of a physical examin
20 C.F.R. 8 404.1527 (“The more a medical source presents relevant evidence to su
opinion particularly medical signs and laboratory findings, the more weightillvgive that
opinion.”); Molina v. Astrue 674 F.3d 1103, 1111 (9th Cir. 2012) (ALJ may “permiss
reject[] . . . checloff reports that [do] not contain any explanation of tlasds of thei
conclusions.”) Crane v. Shalala76 F.3d 251, 253 (9th Cir. 1995) (evaluations permis
rejected “because they were chatkreports that did not contain any explanation of the b

of their conclusion$) (citing Murray v. Heckley 722 F.2d 499, 501 (9th Cir. 1983) (express

preference for individualized medical opinions over cheftkeports)). “The ALJ need not

accept the opinion of any physician, including a treating physician, if that opinimefs

conclusory, and inadequdy supported by clinical findings.”Thomas 278 F.3d at 957.

AccordBatson v. Commissione359 F.3d 1190, 1195 (9th Cir. 2004).

The ALJfurther properly rejected Dr. Reinke’s opinions as inconsistent with his

rror i

oxes
ation

pport an

bly
"
5ibly

ases

5iNg

own

treatment records.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005) (rejecting

physician’s opinion due to discrepancy or contradiction between opinion and the phy
own notes or observations is “a permissible determination within the ALJ’'s proyirn
Morgan v. Commissioner of the SSI&9 F.3d 595, 603 (9th Cir. 1999) (ALJ appropria

considers internal inconsistencies within and between physidi@perts). While plaintiff

ORDER
PAGE-6

sician

ce.

tely




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

points to portions of the treatment notes as supporting his claim, the ALJ fggsand|
rationally onstrued the records as largely reflecting medication management wibki@
mention of increased pain symptomsSe¢AR 237316, 33148.) “Where the evidence
susceptible to more than one rational interpretation, it is the ALJ’s conclusiomtisabe
upheld.” Morgan, 169 F.3d at 599 (citingndrews v. Shalale3 F.3d 1035, 1041 (9th C
1995)).

Also, the proper support and explanation for the Alréasoningis apparent upo

review of the decision as a wholehich includes a detailed descriptio of a number of

eri

S

=

=)

treatment records from Dr. ReinkeSeeAR 24.) While the ALJ included that description

earlierin the decision;[a]s a reviewing court, we are not deprived of our faculties for drawing

specific and legitimate inferences from the Addpinion” Magallanes 881 F.2d at 755.
Finally, plaintiff fails to support his contention that the ALJ failetenduty to develoq
the record. An ALJ has an obligation to recontact a treating physician or psyshalben

the evidence received is ireguate for a determination of disability. 20 C.F.R. § 1

104.

1512(e). See alsowWidmark v. Barnett454 F.3d 1063, 1068 (9th Cir. 2006) (“[T]he ALJ

should not be ‘a mere umpire’ during disability proceedings. Rather, the ALJdecial duty
to fully and fairly develop the record and to assure that the claimant’'s interes

considered.”) (quoted sources omittedjhe “ALJ’s duty to develop the record further
triggered only when there is ambiguous evidence or when the record is inadequate fior 3
proper evaluation of the evidente Mayes v. Massangri276 F.3d 453, 4580 (9th Cir.
2001). See alsoronapetyan v. Halter242 F.3d 1144, 1150 (9th Cir. 2001) (“Ambigug

evidence, or the ALJ’s own finding that the record is inadequate to allquvdper evaluatio
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of the evidence, triggers the ALJ’s duty to ‘conduct an appropriate inquiry.”) (quotecks
omitted).

In this case, the opinion evidence from Dr. Reinke was not ambigDoufeinke
clearly found plaintiff incapable of work (SeeAR 350.) Cf.McLeod v. Astrues40 F.3d 881

885 (9th Cir. 2011)“Rejection of the treating physicianpinion on ability to perform an

remunerative work does not by itself trigger a duty to contiaetphysician for more

explanation.”) He also appead to conce@ that physical capacity testing would provid

more accuratpicture of plaintiff's abilities (SeeAR 351.) Itis unclear why Dr. Reinke di

not conduct such testingt that time orat any point dung his treatment of plaintiff.

However,the Court is not convinced this observation rendered the record inadequate t
for proper evaluation of the evidenag otherwise triggered the Alslduty to develop th
record Instead, the ALJ reasonably reliedapinionevidencegrom examiningphysician Dr.
Pfeiffer (AR 26, 31720) and nonexamining physician [Btaley(AR 26, 9597) in finding
plaintiff capable as assessed in the RF&eege.g, Bayliss,427 F.3dat 1217(finding no duty
to recontact where doctor’s opinion was not supportedibical evidence and was based

claimant’s subjective complaints and the ALJ found the record adequate to n

50U

117
QD

o allow

D

on

nake a

determination as to disability) For this reason, and for the reasons stated above, plaintiff fails

to demonstrate error in the ALJ’s consideration of the evidence from Dr. Reinke.

B. Dr. Daniel Kodner

The ALJ gave great weight to the opinions of examining psychiatrist Dr. Kodne
plaintiff is able to perform simple and repetitive tasks, finding it consistent witl

contemporaneous mental evaluation, and found his opinions that plaintiff was able ta
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instructions from supervisors and interact with coworkers and the public not ineohsgigh

the assessed RFC. (AR 27, 325.) Howetrer, ALJ did not accept other opinions of Dr.

Kodner, including that plaintiff would be unlikely to perform work activities on a constarg
without special or additional instruction because of his meatderand would not be able
maintain regular attendance in tverkplace. (Id.) The ALJ assigned these opinions lit
weight in concludingthey rested heavily on plaintiff's subjective complaints, which the
found to be of questionable reliability.ld()

In asserting error, plaintiff denies that Dr. Kodner’s opinions were boatlasory, of
inadequately supported by clinical finding§eeTonapetyan242 F.3dat 1150 However,
the ALJ did not find as such. Instead, the ALJ assigned the opinions little weigh
concluding Dr. Kodner relied heavily on plaintiff's subjective reports, which the ALJ foun

credible. “An ALJ may reject a treatinfpr examining]physiciaris opinion if it is basedtb a

ba

o

tle

ALJ

t upon

d not

large exteriton a claimaris selfreports that have been properly discounted as incréedible.

Tommasetti v. gtrug 533 F.3d 1035, 1041 (9th Cir. 20q8uotingMorgan, 169 F.3cat 602).
Plaintiff also challenges the ALJ’s conclusion that Dr. Kodner relied on hisivg
complaintsby pointing to portions of Dr. Kodnerigport He noteshe fact that, on testing, |
was unable to recall three objects after five minutes and had errors in pegfoserial 7s,
and that Dr. Kodner observdt “appear[ed] to be in physical pain” and “also appear
significantly depressed, more so thandetually endorse[d].” (AR 3225.) HoweverDr.
Kodner's report can also reasonably be construed as re$ygmficantly on plaintiff's
subjective complaints. Sge e.g, AR 325 (stating plaintiff “feels overwhelmed by

depression and anxiety and he cannot visualize himself working at this tinme], Basing
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opinion that plaintiff would not be able to maintain regular attendance/would have
difficulties complethg a normal workday/week without interruptions “because of his s
depression and anxiety at this time.”)) Because the ALJ’s interpretati@m. dfodner’s
reportwasrational, his decision should be uphel¥organ 169 F.3d at 599.

In addition, the ALJ also reasonably relied on contradictory opinion evidence
non-examining physicianBrs. Gollogly and Gilbert. (AR 2&7, 8188, 9095.) The ALJ is

responsible for resolving conflicts in the medical rec@atmickle v. Comm’r of SSA33 F.3d

severe

evere

from

1155 1164 (9th Cir. 2008), and when evidence reasonably supports either confirming or

reversing the ALJ’s decision, we may not substitute our judgment for that of the Pdckett
v. Apfe] 180 F.3d 1094, 1098 (9th Cir. 1999)n this case, plaintiff failso demonstrate err¢
in the ALJ’s consideration of the opinions of Dr. Kodner

OtherAlleged Errors

Plaintiff maintainsthe errors alleged in the consideration of the medical op
evidence implicate the ALJ’'s RFC and credibility assessmgrafymtheticalproffered to the
VE, and the conclusion at step fiveHowever, the Court finds no error in the AL
consideration of the medicalpinion evidence and plaintiff raises nather separate an
specific assignments of error for the Court to addreSse generally Carmickl®&33 F.3dat
1161 n.2 (declining to address issues not argued with any specificity) @#ladin Assocs
Inc. v. Mont. Power Cp328 F.3d 1145, 1164 (9th Cir. 2003) (the court “ordinarily will
consider matters on appeal that are not specifically and distinciediig an appellant’
opening brief”).) TheALJ need not include in the RFC assessment, or hypothetical to th

properly discounted opiniomvidence or claimant testimonySee Bayliss427 F.3dat
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1217-18;Batson 359 F.3dat 1197. Nor does the mere restating of plaintiff's argume
suffice todemonstrate error at steps four or fiv8eeStubbsbanielson v. Astrue539 F.3d
1169, 117576 (Oth Cir. 2008). Plaintiff, as such, fails to demonstrate any error in the A
decision.

CONCLUSION

For the reasons set forth above, this mattaFSIRMED.

DATED this2nd day of May, 2014.

Mary Alice Theiler
Chief Unted States Magistrate Judge
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