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8 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 KATHRYN COX et al, CASE NO.C13-2288 MJP
11 Plaintiffs, ORDERON CROSS MOTIONS FOR
SUMMARY JUDGMENT
12 V.
13 CONTINENTAL CASUALTY
COMPANY,
14
Defendant.
15
16
THIS MATTER comes before the Cdwn Defendant Continental Casualty Company’s
17
Motion for Summary Judgment (Dkt. No. 98) and Plaintiffs’ Motion for Partial Summary
18
Judgment (Dkt. No. 109). Having reviewed the Motions, the Responses (Dkt. Nos. 111, 1{16), the
19
Replies (Dkt. Nos. 114, 123), and all related papers, and having heard oral argument on
20
November 14, 2014, the Court hereby DENIES Continental’s Motion in part and GRANTS it in
21
partand DENIES Plaintiffs’ Motion in part and GRANTS it in part.
22
23
24
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Background
This case was brought by thexCPlaintiffs, assignees of Dr. Duyzend, against Dr.
Duyzend'’s insurer, Continental Casualty Company, alleging bad faith, breachtcdct,
negligence, and consumer protection violations in Continental’s handling of hundreds of ¢
malpractice claimgincluding Plaintiffs’) against Dr. Duyzend. (Compl., Dkt. No. 1-1 at 5.) C
Continental’s prior motion to dismiss, the Court dismissed Plaintiff's Insufaé@ic€Conduct Ac

(“IFCA") claim but allowed the other claims to proceed. (Dkt. No. 56.) Plasntifbved for

reconsideration on the dismissal of the IFCA claim, and the Court denied the motion.dDKk.

73.)

The events and circumstances giving rise to Plaintiffs’ bad faith ¢teoknplace ogr the
course of approximately four yearster dentist Dr.Duyzendretired inDecember 2007 and
sold his practice, the dentist who had purchased the prdaticEp, began to notice a pattern ¢
substandard, failing, and unnecessary root canals, among other problems attribidable
Duyzend’s dental workSee To Interrogatory Answers at Arbitration, Dkt. No. 103, Ex. 7 at
To Decl., Dkt. No. 103, Ex. 8 at 3-8.) In a 2008 suit Dr. To filed against Dr. Duyzend for
misrepresenting theature of his practice and its profits, Dr. To alled§ijhe vast majorityof
patients have multiple root canals; several with over 20 and some as many as 2b(DKki3,
Ex. 7 at 8.) Dr. TdurtherclaimedDr. Duyzend hadalsified patient chartand used an electric
vitality testing device with the batteries removed toggate documentatignstifying
unnecessary root canalil.(at 9)

Dr. Duyzend had purchased an insurance policy with $8 million aggregate and $5
perclaim limits from Continental in@)7. (Dkt. No. 103, Ex. 1 at 1.) The policy provided tha

Continental would “not settle any claim without your consent,” excluded coveyaggdntional
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acts, and contained a vdidrfraud provision and a limitation of liability. (Dkt. No. 103, Ex. 2
73, 74-75, 59.) Mr. Versnel first heard about the claims in late April or early May 2008, af
Continental formally retained him to represent Dr. Duyzend on or around May 8, 201gh€M
Decl., Dkt. No. 104 at 2.) In his deposition Mr. Versnel testified that dunrepdy
conversation between Mr. Versnel and Dr. To, Mr. Versnel supplied the name of Mreldamng
a solo practitioner who had experience with dental malpractice cases, as ay attovhom Dr.
To might refer his patients (along with one or two other names). (Versnel DepN®Kt03,
Ex. 62 at 111:7-112:3.) (Continental disputes the suggestion that Plaintiffs would not haVv
about Mr. Longfelder but for Dr. To, arguing tit To and his office assistant referred patie
to Mr. Longfelder—these facts magr maynot be inconsistentSee, &., 5/8/2014Letter from
Dr. To to patients, Rosato Decl. in Support of PI's Opp., Dkt. No. 112, Ex. 2 at 30.))
Although Dr. Duyzend’s policy excluded coverage for intentional conduct (Dkt. No.
Ex. 2 at 74-75), no reservation of rights on intentional conduct was issued at thiSéme. (
Versnel Cep., Dkt. No. 103 at 42:7-44:19; Hoffman Dep., Dkt. No. 112, Ex. 1 at 92:20-94

Neither Mr. Versnel nor anyone at Continerailémpted to estimatbe aggregate value of thg

claims against Dr. Duyzend either in settlement or atunél at least 2011 and possibly 2012.

(Versnel Dep., Dkt. No. 103 at 116:4-117:20; Kunz Dep., Dkt. No. 110 at 69:12-70:17, 78:

80:13; 79:13-21; Hoffman Dep, Dkt. No. 112, Ex. 1 at 96:19-97:5.) Furthermore, Contine
initial claims adjustor on the Duyzend matters, Doug Hoffman, failed to elevatkaiting to

CLEM, the special unit at Continental whose function was to address high value @a ek&é

million) or complex claims. (Hoffman Dep., Dkt. No. 112, Ex. 1 at 95:10-21, 96:7-18, 191:

192:1))
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The period from May 2008 through summer 2011 is subject to a great number of f3
disputes between the parties about to what degree the strategies emplblyet éngnel,

Continental, and Dr. Duyzend on the one hand and Mr. Longfelder on the other hand wer

hctual

e

reasonable in light of the circumstancéle parties particularly dispute the source of the delays

in settling claims. It ishowever, undisputed that Mr. Versnel employed a clayolaim
approach to settling cases and generally expected Mr. Longfelder to supplis r@edrdemand
prior to making settlement offerd.ongfelder Dep., Dkt. No. 103 at 8342 (Versnel
communicated to Longfelder that CNA was going to handle claims on an individud| basis
Versnel Dep., Dkt. No. 103, Ex. 62 at 33:23-34:8 (most common way to get records pres
through plaintiff's counsel); 36:25-37:21 (“[W]e were relying on Mr. Liehder to get us the
records.”);see alsd ongfelder Dep., Dkt. No. 103, Ex. 17 at 48:16—22 (Longfelder believed
was reasonable for Versnel to ask him to obtain recoitls.alsoundisputed that Mr.
Longfelder was a solo practitionand that herivately decided to employ a firsttained, first
settledmethod of submitting patient records and demandi4rt&/ersnel.(Longfelder Dep., Dkt
No. 112, Ex. &at222:10-15 (Longfelder agrees he was handling cases in the order in whic|
was retaine)j Versnel Dep., Dkt. No. 103, Ex. 62 at 50:19-51:9 (solo practitioner); 30:23—
(first-in-first-out method unknown to Versnel until he read Longfelder’'s depojkitidiany of
these choices, assumptions, and/or staffing realities may have conttdodegddys in the
handling of the claims against Dr. Duyzend.

In addition to any delays occasioned by counselti@emal had assigned an adjustor,
Mr. Hoffman,who lacked any sense of urgencyeé e.g.,Dkt. No. 112, Ex. 26 (emails from
Mr. Versnel toMr. Hoffman expressincreasingrustration with Mr. Hoffman’s delays in

paying sétlements, experts, vendors, anegeMr. Versnel himselfreturning callsand

[92)

uit is

it

h he

316

ORDER ON CROSS MOTIONS FOR SUMMARY
JUDGMENT- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

performing other tasksEx. 28 (memo written by Mr. Versnel's associate regarding possibility
of bad faith claim arising from “tardy settlement checks” and “failure tcorespo settlement
demands”); Ex. 29%mail from dental expert to Mr. Versnel explaining thigr failing to
receive payment for eight months, he would hold Mr. Versnel rather than Coritinenta
responsible for the nonpayment, and complaining that “Mr. Hoffman has not been forthtinght w
me”); Ex. 30 (emails indicating the time between the date a pro se’s demand fenpé&ym
reparative dental work was communicated to Mr. Hoffman and the date an actedesgtt
check wasdsued was more than a year); Ex. d®dil fromMr. Versnelto Mr. Hoffman
explaining delays in being permitted to bill f[daimants represented by Mr. Russo “is really
creating hardship for me”).) Mr. Hoffman was eventually fired, but Mr. Hoffnrmahhas
supervisor claim it wasot for his delays in handling such an impat matter; rathethey say
he was fired for exceeding his settlement authority without permisS8eak(inz Dep., Dkt.
No. 112, Ex. 58 at 72:9—76:11; Hoffman Dep., Dkt. No. 112, Ex. 1 at 5012-14.)
Furthermoresome delays related to the retrieval afignt records could be attributed to
third parties—although Continental sometimes had a role in selectinthittepartyvendors or
otherwise arguably aggravating the problem. For example, in 2010 Mr. Versnel asked
Continental for permission to stop using the Continental-approved Compex, a vendor proyiding
copying services, because “they are very difficult to deal with and not ifoemycompetent. |
feel they have been an impediment to our work up of the Duyzend as well as otherloases| T
Duyzend caseare heating up and obtaining records in a timely manner is even more impqrtant
than before.” (Dkt. No. 112, Ex. 70 at 1 (4/7/2010 Verstheffman email)) At one point in
2011, Mr. Versnel explained that Dr. To was withholding records until he receiyeteptafor

x-rays from Continental. (Dkt. No. 112, Ex. 60 at 1 (12/6/2011 Velsmelpe email).Dr. To’s

ORDER ON CROSS MOTIONS FOR SUMMARY
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office assistantApril McCartney, stated that late payment of Dr. To “was an issue” anchihg
“kind of remembered” Dr. To refusing to provided dotdial records to Mr. Versnel because |
To was not being paid by Continental. (Dkt. No. 112, Ex. 69, 96:7-21.)

Attorneys other than Mr. Longfeldarho represented Duyzend patietgsded to settle
for higher amounts, brought CPA and intentional taings, and presented a greater thoéat
taking their cases to trial and achieving runaway jury verdiSeekt. No. 112, Ex. 17-18
(disparity in settlement amounts between Longfelder and Russo clientsjieVBep., Dkt. No.
103, Ex. 62 at 266:120 (dfferent types of claims brought by Longfelder versus other
attorneys)id. at 49:13-504, 52:8-53:1Yersnel’s estimates of relative willingness of
Longfelder, Russo, and PWRLK to take cases to trial).) Dr. Duyzend had warned in 2009
2010that delaysnightjeopardize settlements anduse claimants to traesfto more aggressiv
attorneys (Dkt. No. 112, Ex. 42 at 60, 63), and numerous claimants including the Plaintiffs
case did leave Mr. Longfelder in favor of Mr. Russo #ralfirm later knowrasPWRLK.
Ultimately, Plaintiffs represented b WRLK, took the case to arbitration and won a verdict
$35,212,000.%eeDkt. No. 112, Ex. 64.) The lowest amount the firm had offered prior to
arbitration was $16 million; it is not clear whether Dr. Beyd considered this offepecifically
but he had previously insisted on a reservation of $50,000 to ensure continued defense b
Continental and less than $1 million remained on the palitige time of the offe(Dkt. No.
103, Ex. 53 at 1; Dkt. No. 117, Ex. 58 at 3—4, Ex. 59 at 2.)

Analysis
l. Legal Standard
Federal Rule 56(a) provides that the court shall grant summary judgment if thetmo

shows that there is no genuine dispute as to any material fact and the movaredstentit

ts

and

e

5 in this
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judgment as a mattef law. Fed. R. Civ. P. 56(a). In determining whether a factual dispute
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requiring trial exists, the court must view the record in the light most favorable to the

nonmovantAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). All material facts

alleged by the nonmoving party are assumed to be true, and all inferences must be drawr

party’s favor.Davis v. Team Elec. Cp520 F.3d 1080, 1088 (9th Cir. 2008).

A dispute about a material fact is “genuine” only if “the evidence is such that a
reasmable jury could return a verdict for the nonmoving party.” Anderda@i U.S. at 248.
There is no genuine issue for trial “[w]here the record taken as a whole coulddhatrégenal

trier of fact to find for the non-moving party.” Matsushita Elec. Indus. Co. v. ZenitloRaatp,

475 U.S. 574, 587 (1986).

. Fraud

Continental argues it is entitled to summary judgment on the basis that Dr. Duyzerj
committed fraud “during the claims process” with Continental. (Dkt. No. 98 at 17-19.)
Specifically, Continentaclaims Dr. Duyzend perpetrated insurance fraud by denying to his
Continental-appointed counsel that he committed fraud on his patients. 18.) Because the
arbitrator in the underlying litigation later held that Dr. Duyzend did commitifam his
patients, Continental argues Plaintiffs, who stand in Dr. Duyzend’s shoes, aterati}
estopped from denying that fraud in this bad faith litigatith) (

Plaintiffs counter that 1) Continental is estopped from asserting fraud or
misrepresentation asdefense to bad faith because it did not timely assert the defense thr¢
reservation of rights and 2) it is judicially estopped because Continentadeefae to the Cour
during discovery that coverage was not at issue in this bad faith litigattbsuacessfully
asserted attorneglient privilege on all coverage matters. (Dkt. No. 111 at 11-R&gparding the

merits of the fraud claim, Plaintiffs argue that the alleged misrepresentatioms donstitute

in that

d

ugh a

fraud or misrepresentation under the “void for fraud” provision of Dr. Duyzend’s poliby wit
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Continental. The definition of fraud which voids the policyary case of fraud by you relating
to [the policy]” or where the insured “intentionally conceal[s] or misrepresent[s] a mdtarial
or circunstance concerning [ . . . ] this policylt(at 14 quoting Dkt. No. 103, Ex. 2 at 59n
addition, Plaintiffspoint outcollateral estoppas not dispositivdbecause the issues are not
identical—here, the issue is frawdncerning the treatment paients versusraudon the policy,
(Dkt. No. 111at 16.) Finally, Plaintiffs attempt to distinguish the fraud line of cases orai®
that they concern first-party insurance rather than third-party insuasgceéo not involve
assertions by the insured defending his or her conduct in underlying#rigdlitigation. (d. at
15-16.)

In its Reply, Continental responds that it is not trying to void the policy, but rather t
defend against excess liabitityimplies a common lawlefense rather than thedwd for fraud”
provision of the policy applies. (Dkt. No. 114 at 5.) In response to the judicial estoppel atg
Continental contends it is not disputing coverage, but solely excess liabilityt 6.) Finally,
Continentaladmitsthe matter on whicPRlaintiffs ae collaterally estopped is the fabat Dr.
Duyzend committed fraud on his patients, not the final issue of fraud to Continental about
factof fraud—but asserts it is undisputed that Dr. Duyzend intentionally denied committing
fraud in communications to Continental during the claims processt(7.)

Continental is wrong that the fraud defense for bad faith actions in Washington is
divorced from the text of the policySéeDkt. No. 114 at 6.) The cases cited in Continental’s
motion either specifically rely on “void for fraud” provisions in the policieissiie or are

derived from the related but inapplicable doctrine of contract rescission based on

misrepresentations in the application for insuragee, e.g.Johnson v. Safeco Ins. Co. of Am.

178 Wn.App. 828, 845-46 (2013) (vdiofraud provision)Tudor Ins. Co. v. Hellickson Real

ORDER ON CROSS MOTIONS FOR SUMMARY
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Estate 810 F. Supp. 2d 1211, 1216, 1218-19 (W.D. Wash. 2011) (rescission based on

misrepresentations in insurance application; bad faith defense $iMwtual of Enumclaw Ins.

Co.v. Cox 110 Wn.2d 643, 646 (1988) (voidr-fraud provision); Wickswat v. Safeco Ins. C

78 Wn.App. 958, 962 (1995) (void+-fraud provision). Other cases are not relevant to the

guestion at handeeSafeco Ins. Co. vMG Restaurants37 Wn.App. 1, 20 (1984) (approving

of a trial court’s bifurcation of an insurer’s declaratory judgment coverdgmdmom a bad
faith claimspecifically concerninghe denial of coverage and noting that if there were no
coverage, “thereauld not have been any recovery” on the bad faith claim about the denial

coverage). The fact that the text of the policy is relevant is most cleartaiedibyKi Sin Kim

of

v. Allstate Ins. Cq153 Wn.App. 339, 359-60 (2009), a case that Continental misreads. (Dkt.

No. 114 at 6.) There, the Washington Court of Appeals held Atistates use of the word
‘may, [in the void{for-fraud provision]makes it unclear under which circumstances it will
choose to deny coverage and to what extent its obligatiaiieved by misrepresentations” af
remanded for trial on the question of the materiality of the insured’s mesesgationsKi Sin
Kim, 153 Wn.App. at 360.

Plaintiffs’ argument regarding the contours of the fraud cases focuses asttharty
nature of those insurance contracts. While the fissty/thirdparty distinction is not wholly

borne out by the casesee, e.g.Tudor Ins. Cq.810 F. Supp. 2d at 1213-14 (thpdrty errors

and omissions policy in rescission case), it is nonetheless true that Washingttor-h@ded
cases arising from the insured’s conduct in the claims process bear no resenabthac
allegedly fraudulent activity here, where Dr. Duyzend made a statement tmmgatenying
the allegation that he had performed wwessary root canals and denying that he had fabricd

symptoms or chart entries. (Dkt. No. 103, Ex. 63 aDisj)inct policy considerations enter intQ

nd

ited
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the question of whether a malpractice insurance policy should be voided by stateragatby
an insured to his insurer-provided attorney while participating in the formationesfsgef
strategy. Washington courts have made exceptions to the fraud doctrines befdrerearsd t

reason to believe they might do so in this context as $edEllis v. William Penn Life Assur.

Co. of Am, 124 Wn.2d 1, 14 (1994).

The Court need not reach this issue of Washington law (or Plaintiff's reseredtiights
argument), however, given that Continental disavowed any coverage argumentshauring
discovery phase of thisase. (Se®kt. No. 15 at 5, 17.) The Court relied on these representa
in denying discovery into coverage issu&edDkt. No. 40 at 2 (“Continental need not produ
underwriting files because Plaintiffs do not bring coverage clgims.

Continental now argues that fraud is a defense distinct from coverage andjphaég a
to excess judgments rather than the policy limits. Thus, it concludes that jedicippel should
not apply. (Dkt. No. 114 at 6.) However, the véid-fraud doctrine in Washington has the eff
of voiding the policy entirely; regardless of the spec#itef Continental seeks féraud, fraud
affects coverage as well. As Plaintiffs have demonstrated, Continasthelkn redacting all
coverage information as attornelyent privileged. GeeDkt. No. 110, Ex. 49.) Any assessmer
by Continental of Dr. Duyzend’s alleged fraud would be encompassed in these coverage
analyses. The documents relevant to basic coverage antbwdidud issues overlap to such &

extent that Continental’s attempt at distinguishing the two for judicial estoppelsasrfails.

Continental may not simultaneously use coverage as a shield and fraud as &sc asv
Holloway, 114 Wn.2d 198, 208 (1990). It is therefore judicially estopped frongibgrfraud as

an affirmative defense in this case and summary judgment on this issue is denied.

itions
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[I. Bad Faith

Both parties move for summary judgment on the issue of bad faith, so the Court w
consider each side’s legal arguments in turn. Under Washingtomkureris liable“for a
failure to adjust or compromise a claim within the limits of liability, if that failure is attrilbeitg

to negligence or bad faithBlamilton v. State Farm Ins. C&3 Wn.2d 787, 791 (1974). Indee

“Iit is the affirmative duty of the insurer to make a good faith attempt to effect sattléiae at

791-92(citing Burnham v. Commercial Cas. Ins. Cb0 Wn.2d 624, 631 (1941)). “The flat

refusal to negotiate, under circumstances of substantial exposure to |ialilégnonstrated
receptive climate for settlement, and limited insurance coverage may show tgxddhkith as

well.” Id. at 794(citing Tyler v. Grange Ins. Ass;i8 Wn.App. 167, 179 (1970)). A frequently

stated sindard for assessing an insurer’s good faith is that an insurer must makesitsdesi

to whether to settle or go to trial “as though no policy limit of liability exist&eé, e.g.Tyler,

3 Wn.App.at178. Whether an insurer acted in bad faith is ultimately a question obést.

Smith v. Safeco Ins. Co150 Wn.2d 478, 485 (2003)he parties argue that no reasonable ju
could find for the other side in light of allegedly undisputed facts.
A. Continental
1. Records
Continental argues any apparently unreasonable delay in the processingrafgbaitns
aganst Dr. Duyzend can be justified on summary judgment by the insurer’s reasonable
insistence on waiting for records to be provided prior to making settlemerd. ¢iéxt. No. 98

at 20.) The cases it cites do not directly support its contention. In AnderStete Farm Mutug

Insurance Companyhe Washington Court of Appeals held the insurer did not delay

unreasonably when it spent sixteen weeks investigating and obtaining its own independe

b

L
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medical evaluation of the insured. 101 Wn.App. 323, 336—37 (2000). Continental does ng
it delayed in order to obtain its own evaluations of Dr. Duyzend’s patients; rathrguatat
was waiting passively for plaintiffs’ attneys to provide those records one batch at a time.

Weinstein & Riley, P.S. v. Westport Insurance Cagpactually distinguishable as well

SeeNo. C08-1694JLR, 2011 WL 887552, at *27 (W.D. Wash. Mar. 14, 2011). There, a le
professional liability insurer admitted it was obligated to pay attorrfegs’ expended on a
covered matter, kut did not reimburse plaintiffs for four months while it waited for plaintiffs
send their billing statementsl. The billing statements and information about which bills
corresponded to the covered claim were already in the possession of plaimtifistffs’
counsel in that case. Here, the dental records were not controlled by the plghdiftsh they
had to sign releases) or the plaintiffs’ attorneys, such as Mr. Longfelderekaieither held by
Dr. To, the dentist who had purchased DryEand’s practice; Dr. Duyzend himself; or third
parties. (Se&ersnel Decl., Dkt. No. 104 at 30 (“I understood that Mr. Longfelder was havi
difficulties obtaining records from Dr. To.”); iét 35 (‘| attemptedo get access to Mr.
Longfelder’s clientstecords by serving discovery on Mr. Longfelder, but that was unsucce
| eventually agreed with Mr. Longfelder to subpoena records directly from Dj; Tongfelder
Dep., Dkt. No. 103 at Ex. 17, 1®3-110:13 (explaining that some delay was attriblet&d his
ability to process records, but that other delay was attributable to Dr. To, abd.tBatyzend
had some patient records in his basement and other patients had taken their recoddsatdytt
providers).)

While Continental offers evidence that Mr. Longfelder was the source of tgsdel
Plaintiffs counter that Dr. To was responsible and that Continental should have stemges

from plaintiffs so that it could obtain records directly. In reply, Continental ptorttse

t claim

to

ssful.
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declaration of MrVersnel, who claims he “drafted a consent form for Mr. Longfelder’s slient

but does not give a date for this action (Dkt. No. 104 at 4), and a 2011 email from Mr. Velsnel's

offices proposing that a third party service retrieve records from Dr. Tiote alirectly. (Dkt.
No. 115, Ex. 2 at 1-2.)

These disputed facts and timelines are material to the jury’s assessméaetiuf w
Continental acted reasonably and in a magcoasistent with its obligations to complete a
“prompt” investigation of the claim&eeWAC 284-30-370. e Court cannot state as a matter
of law that the duty to obtain dental records in Washington rests solely on plagatiffsel and
the insurer is absolved of any duty to investigate independently until it obtains tharsks rec
Continental’s motion on these grounds is therefore denied.

2. October 28, 2008 Letter

The Court’'s Order on the Motion to Dismiss rested in part on an October 28, 2008|letter

from Mr. Longfelder suggesting a tender of policy limdich Plaintiffs alleged Contental
had ignored.$eeDkt. No. 56 at 6, 8.) At the time the Motion to Dismiss was being briefed,
Plaintiffs rested their bad faith claim primarily on the theory that Continentaldshaue
pursued a global resolution of the claims early on; with the benefit of discoveryaWweargue
in the alternative that the implementation of the clayrclaim strategy was unreasonable. (See
PI's Mot., Dkt. No. 109 at 9.) In its motion, Continental presents evidence that it responded
informally to the October 2&tter through a phone call by Mr. Versn@kt. No. 103, Ex. 17 af
82:18-84:4.Plaintiffs’ effort to distinguish Mr. Versnel from Continentahist persuasive See
Dkt. No. 111 at 20.) Mr. Longfelder was negotiating with Mr. Versnel, Continental-apgoin

counsel for Dr. Duyzend and the ordinary means for claimants to communicate withe@aht

Mr. Longfelder would have expected a response from Mr. Versnel, not Mr. Hoffman. However

ORDER ON CROSS MOTIONS FOR SUMMARY
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this fact does not resolve the disputed question of whether Caalisegrsponse was
reasonable. Continental does not merit summary judgment soldground that it responded
to Mr. Longfelder’s letter.
3. Global ResolutiofClaim-by-Claim Approach

As noted above, Plaintiffs no longer assert that Continental was required to pursug
global resolution early in the claims proceSentinental nonetheless argues it is entitled to
summary judgment on the basis thafaiture to pursue global settlement appach was
reasonable(Dkt. No. 98 at 23.7As the partiesvoluminous briefing demonstrates, there are
many disputed facts about the reasonableness of Continental’s approach to sstknénod
while Continental points to out-afircuit case law stating that insurers are entitled to settle

claimsona firstcome, firstserved basjseeVoccio v. Reliance Ins. Cqs7/03 F.2d 1, 3 (1st Ci

1983), that case reliezh Rhode Island law; reached its holding on the basis of causation, 1
strategy and involveca relatively simple factual scenario in whighe oftwo claimans had a

claim thatalonewas valued in excess of the policy limi@ontinental may have been entitled
pursue settlements on a figtime, firstserved basis, but only if that was part of a reasonabl

attempt toavoid exceeding policy limit€Continental also argues that it could not have breag

=

not

to

e

hed

a duty to defend claims it did not know existed. (Dkt. No. 98 at 23—24.) But under Washington

law, Continental should hawstimatel the aggregate valud the claims in order to determine
whether the limits we at risk SeeTyler, 3 Wn. App. at 178 (describing timits test).Under

the unique facts heréhe universe of potential claimantsy have beelarger than that posed |
many dental insurance claims, litvasbounded by the number of patients Dr. Duyzend ha
treated withirthe limitations periodWhen the facts are viewed in the light most favorable tg

Plaintiffs, Continental’s failuréo make a considered choice using the available information
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could lead a jury to concludes prolongedclaim-by-claim approactover the course of several
yearswas not reasonable.

4. Consent

Continental contendsis entitled to summary judgment basedlm Duyzend’s consent

to a claimby-claim approach(Dkt. No. 98 at 26—2Y Continental is entitled to argue to a jury
that a global resolution method that would have invited publicity was not in Dr. Duyzsssd’g
interests. But a layman’s assent to the basic outline of a settlementspradég advice of his
counsel—particularly in absence of any warning from the nesuhat the claims might exceed
policy limits—cannot be converted into immungg a matter of laior aspects of the claims
handling process that he either did not consent to or did not have the education or inform
assess.
5. Causation

Continental eguesno reasonable jury could conclude there was causation between
Continental’s conduct and the excess judgment at arbitration. (Dkt. No. 98 at 2Y¥s-29.)
initial matter Continental is wrong that no presumption of harm applies in thisltéséue
that no presumption of harm applies where there are statutory violations in the alfsence

coverage (what is termed “procedural bad faith”). Geeentry Assocs v. Am. States Ins. Co.

136 Wn.2d 269, 281 (1998); St. Paul Fire & Marine Ins. Co. v. Oingg,165 Wn.2d 122, 133

(2008).But a presumption of harm in the amount of the excess judgment applies inlasey:

third-party bad faith casdsoth with and without reservations of righ8eeTank v. State Farm

Fire & Cas. Cq.105 Wn.2d 381, 387 (1986); Besel v. Viking Ins. Co. of Wiscqoriglé Wn.2d

730, 737 (2002).

ation to
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Continental is entitled to rebut this presumption, and indeed, this case presents a (
case for causation than many cases in which the presumption is aBpti€@bntinental’s
attanpt to erect a wall between an excess judgment and the cumulative impact of cases t
settled prior to the excess judgmentnavailing; clearly, beforeolicy can be exceeded, its
limits must be met. Continental must argue its causation case taythe ju

B. Plaintiffs

Plaintiffs argue they are entitled to summary judgment on the issue of baoefegiinse
Continental failed to perform the “Hdowits” test bynot estimaing the aggregate value of the
claims against Dr. Duyzensiolated various provisions of the Washington Administrative C
andfailed to take affirmative steps to effectuate settlement of claims within policy limks. (L
No. 109 a6-11.) Plaintiffsfurther argue that causation is not in dispute because there was
“[demonstratedfeceptive climate for settlement” and the presumed measure of damages
conclusive. (Dkt. No. 109 at 11-12.) As noted above, there is a presumed measure of ha
bad faith casewhich may be rebuttedUnlike the simple factual scenarios through which the
doctrine of bad faittwas developedhis case does not involve a single withinits offer prior
to trial which the insurer refused to entertain. Though many undisputed facts show that
Continental’s claims adjustor and appointed defense counsel did moeddtbest practices wi
regard to estimating the aggregate value otthens against Dr. Duyzend and taking
affirmative steps to bring about settlement of claims in a timely manner, the cakifatiireen
those failures and the more than $35 million arbitration verdict is hotly contested.aBumm

judgment on bad faith for Plaintiffs is therefore denied.

tlose

hat

ode,

N4

S

'm in

h
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V. Continental on Breach of Contract and Negligence

Continental also moves for summary judgment on Plaintiffs’ breach of contract ang
negligence claimdn the prior Motion to Dismiss, the Court made clear that Plaintiffs could
alleged breach of contract (as opposed to exdrdractual tort claims) on the sole basis of W
violations. (Dkt. No. 5@t 8.) Plaintiffs amended the breach of contract claitheircompgaint
to allege both WAC violationand breaclof timely indemnification; thepsserdamages in the
amount of the excess judgment and Dr. Duyzend’s partial satisfaction of thaejidgee
Dkt. No. 57 at 6-8.)

Continental now argues thsihce it has paid the remaining policy limits to Plaintiffs,
there are no damages for breach of contract or negligence. The limitationaratiggn” in Dr.
Duyzend'’s policy states,

You may not bring any legal action against us concerning this poltdy un

A. you have fully complied with all the provisions of this policy; and

B. the amount of your obligation to pay has been decided. Such amount can be se

judgment against you after actual trial or by written agreement betweeny and the

claimart.

Any entity, or their legal representative, is entitled to recover under thcy adler they

have secured a judgment or written agreement. Recovery is limited to theoéxbent

insurance afforded by this policy [ ... .]
(Dkt. No. 103, Ex. 2 at 59.)

Under Washington law, “the insured is only entitled to recover damages up to the

insurance policy limits” in an action based on the poligibble v. Allstate Prop& Cas. Ins.

Co, 134 Wn.App. 163, 169 (2006). Since Continental has disbursedlitye Ipuits to
Plaintiffs, there can be rfartherrecovery on the breach of contract claim. Summary judgmg

on breach of contract is therefore granted.

not

AC

t by

2Nt
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However, a negligence claim is not inherently limited to contract damaegesriBble,
134 Wn.App. at 169 (distinguishing damages available for negligence and bad faith from
damages available pursuant to the policy). And alth@mttinental is correct théft]he genera
ruleis that a party to a contract can limit liability for damages resulting fraghgesmce,”Am.

Nursery Prods., Inc. v. Indian Wells Orchartl$5 Wn.2d 217, 230 (1990)e]xculpatory

clauses are strictly construed and must be clear if the exemption fromylissbititbe enforced.’

Scott v. Pac. W. Mountain Respttl9 Wn.2d 484, 490 (1992)he clausein Dr. Duyzend’s

policy appears at least to limit damages for claims for indemnification (i.e., bifeach
“obligation to pay”) to “the extent of the insurance afforded by this policy,” but does not
specifically excludenegligence clans. Because the clause must be strictly construed,
Continental is not entitled to summary judgment on the negligence afathre basis that it has
already paid policy limits

V. Plaintiffs on Affirmative Defenses

Finally, Plaintiffs argue Continental’s many affirmativefehses fail as a matter of law
Affirmative defenses plead mats extraneous to the plaintgfprima &cie case, which deny

plaintiff’ s right to recover, even if the allegations of the complaint are_true. Fed. Daposi

Corp. v. Main Hudman 655 F.Supp. 259, 262 (E.D. Cal. 1987).

A. Failure to State a Claim and Statute of Limitations

As Plaintiffs note, the Court has already held that Plaintiffs did not fail to st&gra c
and the statute of limitations had not run on claims allegingyitjased on the entry of the
arbitration judgment.geeDkt. No. 56.) Plaintiffs’ motion for summary judgment on these

affirmative defenses is therefore granted.
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B. Comparative Fault

Plaintiffs claim they are entitleid summary judgment on the issue of cangpive fault
because jurisdictions outside Washington do not countenance comparative fault orhbad f
claims. (Dkt. No. 109 at 14-15.) Continental is correct, however, that certain WAC provisi

impose duties on insuredsee, e.g.WAC 284-3-70, and Washington also requires juries to

assess comparative fault in any case where the fault of another erglgvant. RCW 4.22.07Q.

Plaintiffs have not shown that comparative fault is irrelevant as a matter of law.

C. Waiver, Ratification, Consent, Estoppahd Failure to Mitigate

Plaintiffs argue this category of defenses is legally insufficient beazfusr. Duyzend’s
status as a nonlawyer insured. (Dkt. No. 109 at 16—19.) This argument overlooks Dr. Duy
contractual righto veto settlements, his #ibf to contribute personal assets to a global
settlement, and the fact that a $16 million settlement offer was communicated prer to th

arbitration. Plaintiffs are not entitled to summary judgment on these affirmatigas®s simply

ons

zend's

because Dr. Duyzenalas not trained as an attorney. In addition, the fact that any breach of the

duty of good faith toolplacebefore2012 does not prevent Continental from arguing about
events relevant to damages incurtteugh the 2013 arbitration verdi¢GeeDkt. No. 109 at 2(
n.8.)

D. Collateral Estoppelnjust Enrichment, and Unclean Hands

Continental’'s arguments on collateral estoppel and unjust enrichment largelytipa
fraud defense it unsuccessfully argued in its own motBeelDkt. No. 116 at 2628.) Because
Continental denied any discovery into coverage issues, it is judicially estoppebdringing
defenses that would have been assessed in a coverage analysis. Unclearaldistisds

equitable defense that does not directly undermine enforcement mtractdiowever, it is only
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available as a defense to equitable relief. Geary v. ING Bank, FSBNos. 43712-1H,

44619-7H, 2014 WL 4109714, *8 (citing J.L. Cooper & Co. v. Anchor Sec, €oVn.2d 45

(1941). Here, Plaintiffs seek no equitable religb the doctrine is inapplicabl&geDkt. No. 57
at 16-11.)

E. Excessive Damages

Plaintiffs also move for summary judgment on Continental’s “excessive damages
affirmative defensg(Dkt. No. 109 at 24—25.) Attacking the method that Plaintiffs propose t¢
cdculate damages is not an affirmative defense, though Continefte tomake similar
arguments with respect to the instructions to be provided to the jury. Continental’ ®atgoat
damages must be capped at the policy limits for negligence, méankds already been
rejected above. Summary judgment for Plaintiff is therefore grantéueaaffirmative defense ¢

excessive damages.

Conclusion

Continental’s and Plaintiffs’ motions for summary judgment are B&NIED with
respect tdPlaintiffs’ badfaith claim becaus®f the existence of many disputed facts material
the claim. Continental’s motion is DENIED with respect to the fraud defensedged is
judicially estopped from asserting it. Continental’s motion on the basis thablibg limits have
already been disbursed is GRANTED as to breach of contract but DENIED a$igemss
Plaintiffs’ motion for summary judgment on Continental’s affirmative defenseRANGED as
to failure to state a claim and affirmative defenses, DENIED asmparative fault, waiver,
ratification, consent, estoppel, and failure to mitigate, and GRANTED as ttecallastoppel,

unjust enrichment, unclean hands, and excessive damages.

7

nf
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The clerk is ordered to provide copies of this order to all counsel.

Datedthis 21stday ofNovember, 2014.

Nttt 4

Marsha J. Pechman
Chief United States District Judge
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