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13-UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LAN K NGUYEN, et al.,
Plaintiffs,
V.
BANK OF AMERICA NA, et al.,

Defendant.

This matter comes before the Court on Plaintiffs Lan Nguyen and My Vo’smrioti
partial summary judgment against ReconTrust Company, N.A. (Dkt. No. 28.) Haviageev

the motion, response, reply, and all related papers, the Court DENIES the motion.

CASE NO.C13-2314MJP

ORDERDENYING PLAINTIFFS’
MOTION FOR PARTIAL
SUMMARY JUDGMENT

Background

Plaintiffs Nguyen ad Vo obtained a loan from Countrywide Bank, FSB

(“Countrywide”), to refinance their Renton, Wash. home. (Dkt. No. 2 at 38.) Plaingiffsdsa
Deed of Trust in favor Countrywideld( at 41.) The deed of trust named Countrywide as th

lender, LS Title of Washington as the Trustee, and Defendant Mortgagekie&egistration

Systems, Inc. (“MERS”) as the beneficiarfd. at 4142.)
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The pending motiosoncerns Defndant ReconTrust Company, N.A. In 2010, two years

=2

after the refinancingReconTrust issued to Plaintiffs a notice of default regarding the origin
loan. (Dkt. No. 29 at 2.ReconTrust claims this was done at the direction of Bank of America
(Id.) In that noticeReconTrust notified Plaintiffs that it was “acting in its capacity as agent|for
the beneficiary.” (Dkt. No. 5 at 37 $hortly afterBAC Home Loans Servicing appointed
ReconTrust as successor trustee under the deed of trust. (Dkt. No. 29 at 23.)

At the direction of Bank of America, ReconTrustiated foreclosure proceedings on
Plaintiffs’ home. [d. at 3, 26.) It issued a Notice of Trustee’s Sale on March 29, f6y14
scheduled sale on July 1, 2011d. @t 26.) The sa¢ was postponed. (Dkt. No. 5 at 18). The
later tiustee’s sale was postponed fowretimes. (Dkt. No. 29 at 4.) On February 1, 2012,
ReconTrust issued a Notice of Discontindedstee Sale.|d. at 44.) No sale has occurred of
the property.

Plaintiffs filed this case in King County Superior Court in November 2013. (Dkt. No. 1
at 2.) Plaintiffs sug Bank of America, N.A., BC Home Loans Servicing LIBofA Merrill
Lynch Asset Holdings, IncReconTust Company, N.A.; Mortgage Electronic Régason
Systems, Incfor injunctive relief to prevent any continued nonjudicial foreclosure proceedings
of the property, and asserting claims for breach of duty of good faith and fairgjeailations
of the Consumer Protection Act, misrepresentation, negligence, wrongfubfregwvrongful
attempted foreclosure, RESPA violations, TILA violations, Mortgage Loaviciey Statute
Violations, Slander of Credit, Slander of Title, FDCPA violations, breach of cordraatt
negligent infliction of emotional distress. (Dkt. No. 2 at 30-33.) Defendantsved the case {o

this Court based on federal question and diversity jurisdiction. (Dkt. No. 1 at 2.)
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Plaintiffs now moves for partial summary judgment against Defendant ReconTrust
of its defenses, the Deed of Trust AGDTA”) claim (wrongful foreclosure/wrongful attempte
foreclosure), the Consumer Protection Act claim, Baid Debt Collection Practices Ac{Dkt.
No. 24.)

Discussion
A. Legal Standard

The Court applies the familiar summary judgmeandard, which requires it to draw a

inferences from the admissible evidence in the light most favorable to the nonmatng pa

Addisu v. Fred Meyer, Inc198 F.3d 1130, 1134 (9th Cir. 2000). Summary judgment is

appropriate where there is no genuine issue of material fact and the moving pattiled to a
judgment as a matter of law. Fed.R.Civ.P. 56(a). The moving party must initially show th

absence of a genuine issue of material f&slotex Corp. v. Catretd77 U.S. 317, 323 (1986).

The opposing party must then show a genuine issue of fact for trial. Matsusbitdrieles. Co

v. Zenith Radio Corp475 U.S. 574, 586 (1986). The opposing party must present probati

evidence to support its claim or defense. Intel Corp. v. Hartford Accident & Inden@320.

F.2d 1551, 1558 (9th Cir. 1991). The court defers to neither party in resolving purely lega

guestions.SeeBendixen v. Standard Ins. G485 F.3d 939, 942 (9th Cir. 1999).

B. Affirmative Defenses

Plaintiff moves to dismiss all of ReconTrust’s affirmative defenses bedause not
“disclosed...evidence supporting any matter constituting an avoidance or afferdetense—
in either its intial disclosures or in response to specific discoveayl-affirmative defenses
should be dismissed on summary judgment.” (Dkt. No. 24 atRl2intiffs’ blanket assertion
that the documents produced by ReconTrust are insuffisiéself insufficientat summary

judgment. _Anheuser—Busch, Inc. v. Natural Beverage Distribudérs.3d 337, 345 (9th Cir.

on all
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1995)(conclusory allegations and speculative or unsubstantiated testimomgudiieient to
raise a genuine issue of fact to defanmaryudgment). Whether ReconTrust is able to arg
an affirmative defense to theoQrt is left to the motions in limine and whether it has produce
any evidence it then seeks to present in support of its position.

C. Deed of Trust Act Claims

In Washingtona mortgagei$ a threeparty transaction in which land is conveyed by
borrower, the ‘grantor,’ to a ‘trustee,” who holds the title in trust for a lenderhémeficiary

as security for credit or a loan tlemder has given the borrowerBain v. Metro. Mortg. Group

Inc., 175 Wn. 2d 83, 93 (2012However, “only the actual holder of the promissory note or
other instrument evidencing the obligation may lbeeficiarywith the power to appoint a
trustee to proceed with a nonjudicial foreclosure on real propddyat 36. Even so, it may b
that the holder of the note can appoint an agent with the power to take action on its beha
if the agent is not, in itswn right, the trudeneficiary See d. at 45 (“[N]othing in this opinion
should be construed to suggest an agent cannot represent the holder of aA6teiStee”
may be either “designated as the trustee in the deed of trust or appointed under RCW
61.24.010(2) RCW § 61.24.005(16)Generally, if a trustee is not designated as the truste
the deed of trust, or if theeneficiarywants to replace the trustee, “the beneficergll appoint
a trustee or successor trusteRCW 8§ 61.24.010(2).

Plaintiffs’ central contention is ReconTrust did not meet the statutory reantsror
serving as a “TrusteeVhen it initiated foreclosure proceedings. (Dkt. No. 24 at 12.) They
argue summary judgment is warranted because: (1) ReconTrust issue@ ahdefault before
it was assigned as successor trustee, (2) the successor trustee was akscavsiel BAC was

not the beneficiary under the deed of trust, andR@)onTrust lacked a proper street address

jue
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f, eve
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in

Washngton, as required by the DTA.
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Reviewng the evidence in the light most favorable to ReconTrust, the Court finds
numerous issues of material fact as to all three theories offered by Plaimstf. PRintiffs’
entire motion appears premised on the notion that MERS was an improper beneficaurgeibs
did not hold the note. While this may be well true, nothing in the record supports this
contention. Nor does the Washington Supreme Court’s answers to certified quedBiains in
alleviate Plaintif§’ burden of proof because that cassumed MERS “never held the
promissory note.”Bain, 175 Wn.2d at *99. This Court cannot leap to that conclusion abse
more fully developed record. Factual disputes also abound as to whether ReconTaust wa
agent to Bank of America or another entity, such as BAC Home Loans Servicing who
ReconTrust as successor trustee under the deed oSeebikt. No. 29 at 2, 23.

Finally, genuine issues of material fact exist as to Plaihtifé&m ReconTrust did not
comply with a portion of the DA that requires a trustee maintain a physical presence in
Washington throughout the foreclosure process. RCW 61.24.030(6). This court has prev
held that designation of a Washington agent with a physical address and phone nubsr

to meet the physical presence requiremé&ihgh v. Federal Nat. Mortg. Ass'8014 WL

504820, *4 (February 07, 2014). Plaintiffs fail to show there are no triable facts onuhis is
when the notice of trustee sale identifies a physical address and phone numbeeat.a(Diq.
No. 4 at 18.) In reply, Plaintiffs present an unauthenticated letter from tbhemegtgeneral

Robert McKenna expressing his opinion that a trustee must have a bonayBd=lppresence i
Washington to meet the DTA'’s requirements. (Dkt. No. 31 at 19.) The letter does notitz

legal authaty. Nor does Plaintiffs’ other evidence warrant summary judgment: theratata

of Leticia Quintana only says ReconTrust’s primary place of businas€alifornia, it does not

address whether it had a physical location/telephone number and/or an agenisel, itteav
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statementsllegedly made to a paralegal in the firm representing Platiifs by ReconTrust
only showa genuine ssue of material fact because the purported statamanodds with the
foreclosure documents.

Even if Plaintiffs could establisio genuine issues of material fact as to their DTA

claims, summaryydgment would still be impropen this claim In Friasv. Asset Forfeiture

Servs., Ing.Case No. C13-0760—-MJP, Dkt. No. 48 at 3 (W.D.Wash. Sept. 25, 203 ourt

declined to adopt Walker v. Quality Loan Serv. Cotg6 Wn. App. 294 (2013), the case reli

on by Plaintiffs. Instead, this Court concluded Washington law is unclear about wdnetaen
exists for damages under the DTA in #iEsence of a completed trustee’s sale and certified
guestions to the Washington Supreme Court asking: 1) whether a plaintiftatea claim for
damages related to a breach of the DTA in the absence of a completed trustee'd 2aiésan
what principles govern his or her claim under the CPA and the DTA. This Court vgastifig
for the Washington Supreme Cosrtinswers.Therefore, even if Plaintiffould show there we
no genuine issues of material fact, the Court would abstain from ruling on the motidhasi
fundamental answers are answered by the Washington Supreme Court.

l. Consumer Protection Act Claims

To prevail in a CPA claim, the plaifftmust prove (1) an unfair or deceptive act or
practice, (2) occurring in trade or commerce, (3) affecting the pubdicestt (4) injury to a

person's business or property, and (5) causatit@mgman Ridge Stables, Inc. v. Safeco Title

Ins. Co, 105 Wn.2d 778, 784 (1986).
Plaintiffs’ CPA claims hang on ReconTrust’s alleged unauthorized initiation of
foreclosure proceedings, which they characterize as unfair or deceptivegsa¢bkt. No. 24

at 21) Plaintiffs explain, “The first element (unfair or deceptive act or practicegtablished b

D
o
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the simple fact that ReconTrust initiated and pursued nonjudicial foreclosureniffgiaaome
without statutory authority.” Id.) Because the Court findddhtiffs did not establish a lack of
genuine issues of material fact as to the DTA claim and ReconTrust’'s ayttieritelated CPA
claim too survives. Because Plaintiffs failed as to the first element of a CifA ttla Court
does not address whetlganuine issues of material fact exist as to the other four elements

Il. Fair Debt Collection Practices Act Claim

The Fair Debt Collection Practices Act (“FDCPA”) defines a “debt collector” as “an
person who uses any instrumentality of interstate commetbe onails in any business the
principal purpose of which is the collection of any debts, or who regularly cableateempts to

collect, directly or indirectly, debts owed or due or asserted to be owed or due ddather

U.S.C. § 1692a(6). Section 1692f(6) prohibits a debt collector from “[t]aking or threatening t

take any nonjudicial action to effect dispossession or disablement of prope#ty ‘ithére is no
present right to possession of the property claimed as collateral througloareablle scurity
interest”; (B) “there is no present intention to take possession of the promer(Z) “the
property is exempt by law from such dispossession or disablement.”

Plaintiffs’ FCPA claim, as they theorize it, depends on whether ReconThosat¢ed
and take [sic] nonjudicial action to foreclose on plaintiffs’ home even though it had no DO
[Deed of Trust Act] authority to do so and therefore no right to possession of plaintiffs
property.” (Dkt. No. 31 at 12.) Because the Court finds triable facts in this record on
ReconTrust’s authority, the Court DENIES the motion.

Conclusion
The Court finds genuine issues of material fact preclude summary judgmentruiff&|:

DTA, CPA, and FDCPA. The Court also finds Plaintiffs’ have failed to show aofaclable

TA

=
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issues on Defendant ReconTrust’s affirmative defenses. The Court DENIESfEIanotion
for partial summary judgment. (Dkt. No. 24.)
The clerk is ordered to provide copies of this order to all counsel.

Datedthis 25thday of September, 2014.

Nttt

Marsha J. Pechman
Chief United States District Judge
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