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fosys Ltd

THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MARILYN WATKINS CASE NO.C14-02473CC

Plaintiff ORDERDENYING DEFENDANT'S

’ MOTION FOR THE SANCTION OF
V. DISMISSAL AND GRANTING
DEFENDANT'S MOTION FOR

INFOSYS, d/b/a INFOSYS, Ltd. SUMMARY JUDGMENT

Defendant.

This matter comes before the Court on Defendant’s Motion for the Sanction of £ak
(Dkt. No. 76) and subsequent briefing (Dkt. Nos. 77, 86, 87, 88, 97, andta88)ell as
Defendant’s Motion for Summary Judgment (Dkt. No. 72) and subsequent briefing (Dkt. N
73, 74, 75, 89, 90, 91, 99, and 160).

as a sanction fdPlaintiff's willful misconduct although—based on Plaintiff’'s perjury and

spoliationr—such a sanctiowould be justified. However, given the public policy favorang

Plaintiff's declaration (Dkt. No. 87), the declaration of Brian Dolmant(Dlo. 88), Defendant’s reply (Dkt. No.
97), and a second declaration of Thomas Carroll (Dkt. No. 98).

74), the declaration of Thomas Carroll (Dkt. No. 75), Plaintiff's respd@kt. No. 89)the declaration of Plaintiff
(Dkt. No. 90), the declaration of Brian Dolman (Dkt. No. 91), Defendaeply (Dkt. No. 99), and a second
declaration of Thomas Carroll (Dkt. No. 100).
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The Courtdetermineghat it isa close call whether to dismiss the aboaptioned mattef

! More specifically, the declaration of Thomas Carroll and exhibits (Dkt.7R) Plaintiff's response (Dkt. No. 86),

2 More specifically, the declaration of Srikantan Moorthy (Dkt. No. 73) dieclaration of Nandita Gurjar (Dkt. Ng.
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merits-based disposition of the case, coupled thghavailability of summary judgment briefin
the Courtdeclines to dismiss the case as a sanchowever, given the severity of the
misconduct, the Court hereby ORDERS Plaintiff's counsel to SHOW CAUSE ag/tBedeal
Rule of Civil Procedure 11(b) has not been violated by their conduct.

Having thoroughly considered the parties’ briefing and the relevant reher@ourt
finds oral argument unnecessary and hef2BMIES the motionfor the sanction of dismissal
and GRANTS the motion for summary judgment for the reasons explained herein.

l. BACKGROUND

Plaintiff Marilyn Watkins brings the aboweaptioned lawsuit against her former
employer, IFservices provider Infosys, alleging discrimination based on her race/natima,
retaliation, and breach of promise. (Dkt. No. 1 at P2a)ntiff is Caucasian and a Canadian
citizen with Permanent Resident status in the United Stédeat (L0.) She workefbr several
yearsas a manager with Defendant Infosys foreign compapheadquartered in Bangalore,
India—in its Bellevue, Washington officdd() In September of 2013, she was terminatket .af
12.) Plaintiff claims that her terminatieras well as her trésment in terms of compensation aj
job title—was motivated by disgnination based on her race and nationality.) Defendant ha
consistently indicated that Plaintiff's termination was the result of a glalralpanywide
reduction in force in the Education and Researchg (“E & R”) in which Plaintiff worked.
(See, e.gDkt. No. 72 at 2; 76 at 1Tjhat reduction in force caused Defendant to eliminate al
E&R positions in the U.S. and the United Kingdom, as well as positions in China and Indi
(Dkt. No. 76 at 1.)

The behavior of both parties in the present litigation has been problehaterous
discovery disputes have required Court intervention in producing documents, scheduling
depositions, and disclosing expert repoideeDkt. Nos. 29, 33, 53, 55, 57, 66, 67, and 81.) ]
Courtawarded Plaintiff attornefees based on Defendantailure to comply with discovery

orders. (Dkt. No. 66 at 4.) At different points in this litigation, both sides have dodgeblsen
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opportunities to litigate cooperadly. (See e.g, Dkt. No. 66 at 3 (describinDefendant’s
noncompliance with Court discovery ordet€)kt. No. 86at 3 n. 1, 4 n. 2Rlaintiff's semantic
hair-splitting regardingthe scope of requests for interrogatoyies

I. DISCUSSION

A. Motion for the Sanction of Dismissal

Factual Background

On or about October 20, 2013, Plainp#frformed a Bing search for the term “disk
wipe,” downloaded and installed “MiniTool Drive Wipe” software onto the hard drive of he
work computer, and ran the program to wipe files including folders entitleB&R\Infosys
Termination” and “My New Role Lawsuit.” (Dkt. No. 77-10 at 9; Dkt. No. 76 at 5.) Moreov¢
eleven external media drives had been connected to Plaintiff’'s laptop in the idays fhre disk
wipe. (Dkt. No. 76 at 4.) Defendant became aware of this fact through its own comswiisti
an expert.If.)

However, in previous, sworn testimony, Plaintiff responded to interrogatoriestingdicq
that she had “produced the contents of her computer to Defendant as part of her Initial
Disclosures,” that “she did not ‘remowiings from Defendant’s premises,” and that she
“followed procedures typical with such litigation . to avoid the alteration or deletion of
documents, in addition to preserving data back-ups relating to her employmentN¢DK7-2
at 9, 13.) In other words, in her responses to Defendant’s interrogatories, signeaty~8p
2015, Plaintiff perjured herselfid at 26.)

Furthermore, the rationale Plaintiff has provided—both for wiping the compweratid

3«On March 27, 2015, the Court granted Plaintiff’'s motion to compsldiscovery, and Defendant apparently
believed that it could circumvent the Federal Rules and the Court’s ohélerawaiting a more specific rulingSée
Dkt. No. 56, p. 2.) In so doing, Defendant wasted Plaintiff's @®@vell as judicial resources foycing this issue t
be readdressed in a Motion for Reconsideration. The Court reiteratestitia it is true that Plaintiff's Motion to
Compel may have lacked the desired specificity with regard to the pimdottwvritten discovery,deeDkt. No. 3,
pp. 5-6; Dkt. No. 361, p.7), neither did Defendant providry authority or support for its contention that it did n
need to provide discovery based on these “out of the Oifettions, $eeDkt. No. 42, pp. #8) until now.” (Dkt.
No. 66 at 3.)
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for failing to disclosenformation and doumentgelated to the wipe-have been nonsensical.
her deposition, Plaintiff admitted for the first time that she wiped the files, clatmaighe did
so out of concern for information preservafiamd client confidentiality.(Dkt. No. 77-13 at
12-13.) In a supplemented response, filed on the last day of diséd®iaipfiff again refused t
turn over the wiped contents of her work compusserting thatiall electronic records, save
for unsent drafts, passed through Defendant’s servers anefotigeithe company is already
possessionsjc] of this information.” (Dkt. No. 77-14 at 10.) Plaintiff continued, “the electror
records not previously produced or utilized in this litigation are vast and im¢levthe claims
or controversies in thisase.” (d.) Finally, Plaintiff rather unconvincingly indicatédat she
“[was] in the process of replicating all documents that she retained angtovitle the same to
Defendant upon their soonest availabilityd.)

The Court finds Plaintiff's resp@es both illogical and unbelievable. First of all, it bel
the very concept of a “disk wipe,” to argue that wiped files would continue to be in Bateng
possession. Second, not only does Plaintiff’'s unilateral determination of theamedeof files

in her sole possession usurp the judicial function; it is also contradicted by her snbseque

reliance on the very same documents. (Dkt. No. 90 at Exs. A, H, R, S; Dkt. No. 91 at Ex. 4.

Third, a hollow promise to gather and produce evidence at the conclusion of discovangtdd
undermine the misconduct, spoliatiamd perjury already committeenor does Plaintiff's late

production of 15,000 pages of documents without the corresponding flash d3ime3k{(. No.

Q: Would wiping your computer be consistent with taking special attetttiavoid the alteration or
deletion of documents?

A: Yes, it would be.

Q: And how would that be, wiping your computer?

A: | felt that | needed to protect the information that wasngrcomputer, so | preserved it, and then |
eliminated it, more or less, from the drive.

Q: You wiped it so it wouldn’t have anything on it if they redeployed it?

A: Correct. | had a lot of Infosys confidential information by virtue ohpe Job Legl 8. .. | had client
data. It was unconscionable to me that that information would end ke lrahds of somebody that
shouldn't. . .

®n so filing at thecloseof the discoveryeriod Plaintiff falsely characterized “[t]hese interrogatories a@gliests
for production” as “continuing in nature.” (Dkt. No.-14 at 1.)
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77-15.)

Plairtiff's brief in response tBefendant’s motio for the sanction of dismissal only
exacerbates the probleifkt. No. 86.) ThereRlaintiff regurgitateglimsy justificationsfor
wiping her disk drive, doubles-down on her unsupported argument about the irrelevance
wiped files, and asserts blankly that “there has been no actual suppressidroldivig of
evidence since the entire content of Plaintiff's computer has been producednddbefé (Id.
at79)

2. Standard of Review

Of the

District courts possess an inherent power to dismiss cases where “a party has engaged

deliberately in deceptive practices that undermine the integrity of jupi@aéedings.”

AnheuseBu<h, Inc. v. Natural Beverage Distributei®9 F.3d 337, 348 (9th Cir. 1995).
Before imposing the sanction of dismissalys in the Ninth Circuitmust weighfive

factors (1) the public’s interest in expeditious resolution of litigation, (2) the couréd tee

manage its dockets, (3) the risk of prejudice to the party seeking sanctions, (4) theqiudyi

favoring the disposition of cases on their merits, and (5) the availabilitgotifastic sanctiong.

AnheuseBusch 69 F.3d at 348;eon 464 F.3d at 958. The Court reviews Plaintiff’'s perjury

and spoliation in light of these five factors.

a. Public Interest in Expeditious Resolutiorithe Court’s Need to Manage Its
Docket

The first two factors, public interest in the expeditious resolution of casebafbtrt’'s
need to effectively manage its docket, both favor dismiBsaihtiff's actions resulted in the

concealment and destruction of evidence, seriously delaying the progressliiftition. As the

Court previously acknowledged, discovery in this case has not gone smoothly; the discovery

" Plaintiff adds that she “is prepared to turn over the USB drives to @emienn the condition that agreement is
reached on how to protect the privacy and confidentiality of Hf&@mersonal data ..” (Dkt. No. 86 at 7, n.3.)
Plaintiff misses the mark: this is no longer a discovery disputethentiime for such delay tactics has passed.
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deadline had to be extended not once but four times based on the behavior of both partie
Nos. 24, 26, 66, 70). Twice the parties have sought Court intervention via telephonic conf
(Dkt. Nos. 24, 81.) Even after the discovery completion deadline, the parties continue to &
discovery-related disputes to the Court. (Dkt. No. 104, Dkt. No. 86 at 7, n.3). In other wor
above-captioned matter has required substantial judicial resowhési.it is true thatooth
partieshave obstructed the expeditious resolution of this matter, the Court findddhmiff's
spoliation, perjury, and delayed disclosures have contributed immeadgbly litigation’slack
of forwardmomentum.

C. Risk of Prejudice to Defendant

Consideration of the third factor, the risk of prejudice to the party moving foricasct
alsofavors dismissal of this case. The prejudice inquiry requires courts to “lookfje¢ther the
spoiling party’s actions impaired the nepeiling party’s ability to go to trial or threatened to
interfere with the rightful decision of the cask€on v. IDX Systems Cor@g64 F.3d 951, 959
(9th Cir. 2006) (internal parentheses omitt&daintiff's actions fit squarely within this
descripton. Despite Plaintiff's insistence to the contrary, wiping and withholding evidgooe
Defendant goes right to the heart of Defendant’s ability to litigate or s\cHse.

d. Merits-Based Disposition

The fourth factor, theverarchingpublic policyfavoring a meritdbased disposition of
any given caselainly tips against dismissing this caa® a sanctiariThe summary judgment
briefing before the Court enables such a mdyased disposition of this case.

e. Availability of Less Drastic Sanctions

Consideration of the fifth and final factor weighgainst dismissallhe Court does not
take lightly the degree to which perjury taints the possibility of fair judictzdg@dingsSee
Arnold v. County of El Dorad®012 WL 3276979, at *4 (E.D. Cal. 2012)P]erjury on any
material fact strikes at the court of the judidiaiction . ..). Lying under oath and submitting

false discovery responses constitute deliberate misconduct warrantingaghersaf dismissal.
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Combs v. Rockwell Int'l Corp927 F.2d 486, 488 (9th Cir. 1991) (“Dismissal is an appropris
sanction for falsifying a deposition.”).
Priorto implementing the sanction of dismissal, however, it is appropriate for distrig
courts to (1) consider the feasibility of less drastic sanctions) (2)plement other sanctions
short of dismissal, and (3) to warn the offending party of the possibility of shahbefore so
ordering.Leon 464 F.3d at 960 (quotimgnheusetBusch 69 F.3d at 352). In particular,
warnings prior to dismissal are freqtgmequired by reviewing courtdalone v. U.S. Postal
Service833 F.2d 128, 133 (9th Cir. 1987) (“Failure to warn has frequently been a contriby

factor in our decisions to reverse orders of dismissal.”). The Court is awan® thiach warning

hte

—~+

ting

has leen given to Plaintiflargely because the extent of Plaintiff's misconduct was not made

known to the Court prior to this latest round of motions.

Upon consideration of the five factors announced by the Ninth Circuit, the Court fir
that three weigh inavor of dismissaindtwo do not. While it's an incredibly close call, the
Court prefers to address this case, finally, on its merits. As such, Defendatits for the
sanction of dismissal (Dkt. No. 76) is hereby DENIED.

3. Order to Show Cause reRule 11 Sanctions

Federal Rule of Civil Procedure 11(8) authorizes the Court, on its own initiative, to
“order an attorney, law firm, or party to show cause why conduct specificaltyilded in the
order has not violated Rule 11(b).” Rule 11(b) establishes that the signature ofeyaih any
pleading represents a certification that the enclosed arguments are nouas;soipported by
evidence, and not presented for improper purpose. The Court has serious misgivings abg
counsel’s signature on variopkeadings submitted in this litigatieamostspecifically,
Plaintiff's answers to Defendant’s first set of interrogatories and resjtgggproduction in whicf
Plaintiff perjured herself. (Dkt. No. 77-2 at 26-27.)

Counsel for Plaintiff is hereby ORDERED to show cause as to why sanctiond sboy

issue against them. This response, not to exceed eight (8) pages, is due to the Courbom ¢

ORDER DENYING DEFENDANT'S MOTION
FOR THE SANCTION OPISMISSAL AND
GRANTING DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT

PAGE- 7

ds

ut

or bef




© 00 N o o b~ w N Pk

N N N N N N DN P P PR R R R R R
o o~ W N P O © 00 N O O » W N P+ O

August 7, 2015.
B. Motion for Summary Judgment
1. Relevant Factual Background

Plaintiff was hired by Infosys Consulting, Inc. in 2005. (Dkt. No. 75-2 at 3.) In 2011
Infosys Consulting, Inc. was merged into Defendant’s Management ConsultinceSe
(“MCS”) group. (d. at 4-5.) Plaintiff became a “Senior Principal” in the MCS department in
2007. (Dkt. No. 782 at7.) In April, 2012, Plaintiff was promoteddespite not meeting the
initial requirements of the job postirgo headthe Management and Consulting Skills
Department (“Head MCSD?”), a position housed in the Education & Research (“E&R”) gro
(Dkt. No. 75-2 at 17.A companywide reduction in force led to the elimination of Plaintiff's
position in August 2013. (Dkt. No. 73 at 1 20-21.)

Plaintiff’'s complaints of discriminatioare thredold: she allege$l) thatshewas
wrongly deniedan increase in compensation when assuming the Head — MCSD pd@2ijtibat
she was wrongly denieltitle, and (3) that her termination was discriminatory in nature.

a. Compensation

Defendant assigns its employees two “levels;” a “Job Level” to designate dséiop
level within the company, and a “Personal Level” identifying an individual enegisy
compensation relative to others. (Dkt. No.I7&t 78.) Whereas the Job Level is connected \
each given position, an employee’s Personal Level pertains to his or her caiopefdiows
them individually, and is subject to change during a “compensaioew cycle.” (Id. at 7~10.)
It is not unprecedented for an employee to have a Job Level incongruent withsoeraPeevel
(1d.)

Plaintiff entered into her role &ead— MCSD in the E&R group in July, 2012. (Dkt.
No. 75-2 at 21.) Because hers was an internal promotion, pursuant to Defendant’s policy,
Plaintiff was not eligible for an increase in her Personal Level until the‘c@xpensation

review cycle.” (Dkt. No 732 at 5.) Accordingly, while Plaintiff's Job Level increased to 8 by
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virtue of the position, her Personal Level remained a 7. (Dkt. No. 73-3 at 2.)
Plaintiff was dissatisfied with her compensation upon entering her new pobititiiple

times, she iquired about a compensation increase and, accordargincrease in her Persong

Level. (Dkt. No. 73 at 11 11, 1P)aintiff contends that between July and September of 2012 her

supervisor, Strikantan Moorthyerballypromised hermaeventuatompensabn increase
commensurate with new MCS partni@®kt. No. 75-2 at 30-31No writing memorializes this
agreemen—and Plaintiff does not contertidat such writing exist3(SeeDkt. No. 89 at 5.)
Subsequent e-mail communication from Mr. Moorthy confirrtined Plaintiff's new Job Level
was arB, but was silent with respect to her Personal Level. (Dkt. No. 73-3 at 2.)

In July 2013, a compensation review cycle took place. (Dkt. No. 73 at Rlahdiff's
compensation was reviewed at that tinke.) (It wasthen determined that Plaintiff's
compensation, which carried over from peevious department where employees are paid 1
was already consistent with her npuasition. (d.)

b. Title

In addition to the designations that accompany an employee’sedeband Personal
Level, Defendant also recognizes certain employees by wafjtlef, such as Associate Vice
President. (Dkt. No. 73 at 2.) Based on specific criteria, Defendant holds a6idier’
recognition process about once a year. (Dkt. No. 75-1 at 6.) For positions based in the U.
partnership selection process supplants the “title-holder” recognition pr@d&tsaNo. 754 at
3—4.) This process was not undertaken in the company at all during RDH2.165.)

Earlier in her career with DefendaRiaintiff aspired to move up in the company
hierarchy from Senior Principal to a “partner” in the MCS department, a desiexglessed

beginning around 2008. (Dkt. No. 25at 9-11.) The partnership process, roughly equivalent

8 Plaintiff was not, however, a partrigerself

° Plaintiff only arguesthat Mr. Moorthylater wrote in an-enail, “I remember our conversation.” (Dkt. No. 89 at 5.
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a “title-holder” process in Defendant’s non-U.S. locations, typically occurs about onoegper
(Dkt. No. 754 at 3-4; Dkt. No. 753 at 5-6.) The process includes a self-nomination form, d
diligence review by a selection committee of pars, and—if deemed a good candidate—
presentation to the company’s partners. (Dkt. No3 #-5-6.) Plaintiff began to seek
consideration for a partner position for the first time in 2011, with the understandinigetha
process would begin in Februdé12. (Dkt. No. 72 at 13-14.) It was communicated to
Plaintiff that she was eligible to be considered for a partner role in 2012t (4.)

Before undergoing that process, howetlee, Head- MCSD positionwas createdDkt.
No. 75-2at 17.) In April2012, Plaintiff was selected ftratposition despite not meeting the
requirements of the initial job postingd(at 1721.) Having received this promotion, Plaintiff
withdrew herself from consideration for partnéd. @t 21.) At that time, her candidy for the
title of partner was ithedue diligence stageld at 15.)

While Plaintiff withdrew herself from the partner selection process afteglselected a
Head— MCSD in2012, she continued to seek a title after assuming that role. (Dkt. 4073
19.) In June of 2013, Plaintiff asked Mr. Moorthy about being considered for a title. (Dkt. |
73-6 at 2.) In July 2013, it was determined that Plaintiff was not eligible to be causidera
title because of her most recent performance rating. (lDk 74 at { 11.)

C. Termination

A change in company leadership in June 2013 led to a cost reduction initiative. (DK
73 at § 20.) This led to a global reduction in force eliminating approximately two lkundre
positions across various locations and departments. (Dkt. No. 75-5 at 5). The positions
eliminated included all ten higbaying E&R positions: of these four were in the United State
two were in the United Kingdom, and four were in China. (Dkt. No. 73 at { 21.) Condgqug
Plaintiff's position was eliminatedld.)

When Plaintiff received confirmation that her position would be elimin&taddita

Gurjar, the new head of the E&R grouwgdfered either to seedppotunities for Plaintiff in India
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or provide her with a severance package. (Dkt. No. 74 at { 8.) Plaintiff did not expresssp
to working in India. [d.) Rather Plaintiff was authorized to apply for positions in other
departments within gncompany by September 15, 2018. &t 11 89; Dkt. No. 75-2 at 50-51
The procedures implemented in Defendant’s opsiimization process allowed employees
whose positions had been eliminated to apply for other opemjttsir Job Level. (Dkt. No.
75-2 at 45.) Plaintiff was allowed to apply at either a Job Level 7 ara8Brelaxation of the
policy. (Id. at 46-47.)Plaintiff was consideretbr two positions. (Dkt. No. 75-8 at 3.) Of those
two, she and the interview team agreed that one was not a gottl)fi&he was not considere
a fit for the second position baseditmlocation. [d.) Finally, a partner in the MCS group
looked into using an available hiring slot to find a position for Plaintiff, but the MG$pgrvas
itself downsizing and unable to accommodate a new hire. (Dkt. No. 75-4 at 8-9.)

On September 3, 2@1Plaintiff filed an internal complaint alleging natioaigin
discrimination, breach of promise, retaliation, wrongful termination, and wagedisation.
(Dkt. No. 73-8.) A third-party investigator concluded that Defendant’s reduction i éfiats

weresupported by legitimate reasons. (Dkt. No.77&t 3-7.)

2. Standard of Review
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, “[t]he court shall gran
summary judgment if the movant shows that there is no genuine dispute as tdexgl faat

and the movant is entitled to judgment as a matter of laed” R. Civ. P. 56(a). In making su¢

a determination, the Court must view the facts jastifiableinferences to be drawn therefrom
the light most favorable to the nonmoving paAgnderson v. Liberty Lobbinc., 477 U.S. 242,
255 (1986). Once a motion for summary judgment is properly made and supported, the o
party “must come forward wittspecific facts showing that there ig@enuine issue for trial

Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986) (quoting Fed. R.
Civ. P. 56(e)) Material facts are those that may affect the outcome of the case, and a disp

about a material fact is genuine if there is sufficient evidence for a reasongltergturn a

ORDER DENYING DEFENDANT'S MOTION
FOR THE SANCTION OPISMISSAL AND
GRANTING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

PAGE- 11

enne

L

in

pposing

ute




© 00 N o o b~ w N Pk

N N N N N N DN P P PR R R R R R
o o~ W N P O © 00 N O O » W N P+ O

verdict for the non-moving partanderson477 U.S. at 248-49. Conclusory, ngpecific
statements in affidavits are not sufficient, and “missing facts” will not bestjopned.”Lujan v.
National Wildlife Federation497 U.S. 871, 888-89990). Ultimately, summary judgment is
appropriate against a party who “fails to make a showing sufficient tolisktéhe existence of
an element essential to that party’s case, and on which that party will beardée duproof at
trial.” Celotex Corpy. Catrett 477 U.S. 317, 324 (1986). Facts or declarations made in suj
of, or opposition to, a motion for summary judgment must be based on personal knowled
otherwise admissible in evident®Fed. R. Civ. P. 56(c)(4).

Plaintiff allegesfour clams: (1) race/national origin discrimination in violation of Rev
Code. Wash. § 49.60.180, (2) discrimination in compensation, job status, and terms and
conditions of employment, presumably in violation of the sgB)agetaliation in violation of
Rev. Co@ Wash. §9.60.210, and (4) breach of promise of specific treatment. (Dkt. No. 1
12.) The Court addresses these claims in two stagesng first tothe discrimination claimsll
of which fail for lack of gorima faciecase and second tthe breaclof promise claimwhich
fails as a matter of law.

The Court finds that, with respect to each claim, no genuine dispute of matdrexi$s
and that Defendant is entitled tedgment as a matter of law. Accardly, Defendant’s motion
for summaryudgment (Dkt. No. 72) is GRANTED.

3. Plaintiff Fails to Establish Even aPrima Facie Case of Discrimination

Plaintiff's first threeclaims—all brought undethe Washington Law Against
Discrimination(“WLAD”) —are appropriately considered togetl#aintiff’ s second clainthat
she was “discriminated against. in her compensation, job status, and terms and condition

her employment because she is Caucasian/North American,” is essentialtgteoreof her

©The Court agrees that Plaintiff submitted inadmissible evidence in sugpmr response, and disregards exhi
or declarations made without the declarant’s firsthand kexbgéd as required by Federal Rule of Evidence 602.
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first, and fails to direct the Court to any independent legal authority. (Dkt. No. 1 ah&2.)
Court understanddaims one through three as allegthgtrace and nationalithased
discriminationoccurred in the context ¢1) Plaintiff's compensation, (2) Plaintiff's title, and (
Plaintiff's termination.

Where, as here, a plaintlffings a discrimination claimnder theNLAD without direct

evidence, Washington courts are to employ the burden-shifting analysisMcidennell

Douglas 411 U.S. 792 (1973%crivener v. Clark Collegd81 Wash. 2d 439, 446 (Wash. 201

TheMcDonnell Douglagrameworkfirst requires grima facieshowing that“(1)
plaintiff is a member of a protected class; (2) plaintiff applied for [a benrefiieatment] and
was qualified to receive it; (3) the [benefit or treatment] was denied despitechrlified; and
(4) defendant approved [the benefit or treatmeth similarly situated party during a period
relatively near the time plaintiff was deniggttle benefit or treatment].Riehl v. Foodmaker, Inc
15 Wash. 2d 138, 149-50 (Wash. 20@3amblev. City of Escondidal04 F.3d 300, 305 (9th
Cir. 1997).After the plaintiff proves heprima faciecasethe burden shifts to the defendant to
articulate & legitimate, nondiscriminatory reason for its actidd.”Finally, if the defendant ha
carried its burden, the plaintiff must then prove, by a preponderatice e¥idencethat the
reason asserted by the defendant‘isyare pretext.1d.

A McDonnell Douglagprima faciecase is not the equivalent of a finding of actual
discrimination butrathercreates an inference of discriminatory animus that the actiomaaes
likely than not based on impermissible consideratiBeg. Sanghvi v. City of Claremp828
F.3d 532, 537 (9th Cir. 2003) (quoti@ay v. Waiters' & Dairy Lunchmen's Union, Local No.
30, 694 F.2d 531, 546 (9th Cir. 1982)) pima facie case underd®onnell Douglas is one in
which “the plaintiff has met his immediate burden of production, but not necessariltiristel
burden of persuasionld. (quotingGay, 694 F.3d at 543 n. 10).

Here, there remains no genuine dispute of material fact such that Plaintiff covgdapr

prima faciecase of discrimination under ticDonnell Douglasramework.The Court turns
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individually to the three ways Plaintiff alleges she was discrirathagainst: in her
compensation, her title, and her termination.
a. Compensation

There is no genuine dispute of material fact as to whether Plaintiff wasrdisted
against in her compensation. Turning to Me&Donnell Douglagest while there is no dispute
that Plaintiff's claim of racial discrimination places heriprotected class,she cannot
establish the remainder afprima facie cas¥

Having established that she is a member of a protected class, Plaintiffexrtstiow
that she applied for a benefit or treatment for which she was quakiiell. v. Foodmads, Inc,
15 Wash. 2d 138, 149-50 (Wash. 20@aymble v. City of Escondid@04 F.3d 300, 305 (9th
Cir. 1997). As Plaintiff was not qualified teceiveincreasedcompensatiori> her prima facie

case fails hereAs the Court’s discussion above outlines, Plaintiff sought a compensation

increase despite having retained a salary from a hjggngng department. (Dkt. No. 73 at § 14.

There is no genuine dispute, supported by admissible evidence, that Plaintiff ncatigpe
review cycle was handled any diféeitly than her peers of Indiaace or descent

Furthermore, even if Plaintiff could establish that she was entitled to a osatio

increase, which she was not, shesfilestablish that a similadsituated party was approved for

one. When Plaintifassumed her role as HeadMCSD, her base salary was $203,164 with a

" Discrimination based on race is considered a violation of the WLAD. Ree. @dash§§ 49.60.03049.60.180.
Minority status is not required by the statute, but rather any wligiion based on “raceis coveredld.
Furthermore, undavicDonnell DouglasCourts construanyracial discrimination as satisfying the first step of t
prima facie case, even where the litigant is CaucaSie@ Aragon v. Republic Silver State Disposal @2 F.3d
654, &9 (9th Cir. 2002)as amende@uly 18, 2002)"It is well-established that Title VII applies to any racial
group, whether minority or majority.’{(citing McDonald v. Santa Fe Trail Transp. Cd27 U.S. 273, 278 (1976))
12The Court agrees with Defendahat, at times, Plaintiff's national origin discrimination claim conflates th
concept of location with national origin or ances8ge Lemnitzer v. Philippine Airlined83 F. Supp. 1238, 1240
41 (N.D. Cal. 1991) (applying Title VII and gramgi summaryudgment of nationabrigin claims based on a
complaint that defendant failed to appoint plaintiff to overseas posjtiRev. Code. Wash. § 49.60.040(T&)e
Courtproceeds with its analysis focusing primarilyPlaintiff's racebased discriminationl@ims.However, as
Plaintiff's standing as a protected class member is not in dispute, itéylargirrelevant point.

13 Quite the oppositePlaintiff was selected for a promotion despite being qualifiedor the initial job posting,
which stronglynegates her claim of discrimination.
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potential performance bonus of $81,266. (Dkt. No. 73 at 1 16.) Effective July 1, 2013, her
salary was increased to $218,792 with a potential performance bonus of $66,.5&¥.the
three colleagues of Indian nationality whom Plaintiff identifies as hespaetounting for
exchange rates applicable on July 1, 2013, their individual annual compensatiofi$ 54,548,
$148,620, and $132,060(Id. at §17.) In other words,at only was Plaintiff not eligible or

gualified to receive a compensation increase based on her role and history witmgay, she

has not established that any similasljuated employee was granted the benefit she sought
cannot carry her burden to establish a prima facie case of discrimination in lpEmcaton.
b. Title

Nor does there exist genuine dispute of material fact as to whether Plaintiff was
discriminated against in her pursuit of a title. While, again, she meets the fisshglioat she
belongs to a protected class, Plaintiff cannot make the rest of her primadael

Plaintiff sought some sort of title twice; (1) first, by way of the partner apglica
process, from which she withdresegDkt. No. 75-2 at 21), and (2) second, via ttitte -
holder” application process, for which she was determined unquabeeDkt. No. 74 at § 11).
In other words, the first time Plaintiff sought a title, she was never deniduramngs she

withdrew from the process. Furthermore, the company did not undergo a titleholder ptadig

in 2012, and so Plaintiff is unable to show that a similaityated person of a different race of

national origin received such a benefit. (Dkt. No. 75-4 at 15.) The second time she sdiegh
Plaintiff wasnot qualified to receive the benefit based on her performance reviews. (Dkt. N
at 1 11). Plaintiff's prima facie case fails at step two.

There is no genuine dispute as to whether Plaintiff can establish that she was
discriminated against in her pursuit of a title, and her claims related to thisfaitffas a matter

of law.

4 The Court is not aware of any castliving adjustment to these figures.
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C. Termination

Finally, with respect to Plaintiff's termination, a prima facie case of discaitioin
cannot be shown. As has been thoroughly discussed, Plaintiff's position was etinbiaseée or
a largescale, global reduction in foré@While, here, Plaintiff has established that she is a
member of a protected class and that she lost a betefitposition—despite qualification, sh
cannot make a showing regarding the fourth step dfiti@onnell Douglagprima facie case. In
short, Defendant did not “approve” the benefit for a similartyated party, athere is no
dispute thaPlaintiff's position was eliminated altogether.

Plaintiff argues that she has demonstratisdrimination based on the fact that Defeng
hired employees in India around the time her U.S.-based position was elimin&tedN[CB9 at
11.)However this argument conflagdocation with national origin discriminatioas discussed
above: Plaintiff has not presented admissible evid&hegarding thectual race or national
origin of the employees hired to work in IndiaMoreover, the hiring of employees based in
India is entirely consistent witthe cost optimization and reductionfarce Defendant openly
acknowledges implementinBlaintiff cannot make a prima facie showing of discrimination i
her termination.

For the above reasons, Defendant’s motion for summary judgment with respect to
Plaintiff's first three claims is approptely GRANTED.

4. No Genuine Dispute Exists Regarding the Oral Promise Made to Plaintiff

Finally, the Court turns to Plaintiff’'s fourth claim for breach of pronasgpecific

treatmentwhich fails as a matter of lavio establish a breach of promise of specific treatmg

15 plaintiff's arguments regarding the quality of her job performance areftre irrelevant.§eeDkt. No. 86 at 9.)
18 Rather than provide aussible evidence, Plaintiff makes statements such as,“Plaintfpatsfered
circumstantial evidence that tends to question the objectivity of Defendgeting layoff pic] of U.S-based
employees,” and “[t]his is a case where Plaintiff establishétd dmmparative and statistical evidence to support
inference that Defendant targeteing Caucasian-thhSed workers..” (Dkt. No. 89 at 11.) Plaintiff's response
brief is riddled with statements such as this, which do nothing to dersegeenuinelispute of material fact.

" Rather, her contention that, “I| understand that Ms. Gurjar hired Indisias&\exclusively ..” is not based on
personal knowledge and lacks eviden&=eDkt. No. 90 at 10.)
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Plaintiff must prove “that a statement (or statements) in an employeahwarhandbook or
similar document amounts to a promise of specific treatment in specific situatiétmsglund
v. DynCorpTri-Cities Servs, Inc156 Wash. 2d 169, 184-85 (Wash. 2005). Courts conside
claim of breach of promise of specific treatment to require a writtenragreeor understanding
See Winspear v. Boeing C@5 Wash. App. 870, 876 (Wash. App. 199 .it is undisputed
that any agreement between Plaintiff and Mr. Moorthy was'BfiRintiff's claim for breach of
promise of specific treatment fails as a matter of lecordingly, Defendant is entitled to
summary judgment over this last claim.
1. CONCLUSION
For the foregoing reasorBefendant’amotion for the sanction of dismissal (Dkt. No)
is DENIED and Defendant’'s motion for summary judgment (Dkt. No. 72) is GRANTED.
DATED this23 day of July 2015.

U

\Lécﬁm/

John C. Coughenour
UNITED STATES DISTRICT JUDGE

8 \While the Court acknowledges that Mr. Mooritguld have expressed more professional courtesty to Plainti
their email correspondence, e.g. clarifying that her Personal Level would b&e@vipon the next compensatior]
review cycle rather than remaining silent on the issue, this is fardobomable.
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