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g et al v. Aphay et al

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SISONGHKAME “KENNY”
PANYANOUVONG, et al.,

Plaintiffs, NO. 2:14-cv-00275 RSM

V. ORDER ON MOTIONS
VONGSAKOUN APHAY ak/a TINA APHAY,
a/k/a TING APHAY,AND THE MARITAL

COMMUNITY COMPOSED OF JUAN APHAY
AND VONGSAKOUN APHAY,

Defendants.

THIS MATTER comes before the Cduon Plaintiffs’ Motion for Temporary
Restraining Order (Dkt. # 7and Motion to Compel DefendantParticipation in Framing
Discovery Plan (Dkt. # 17). On June 2, 2014, the Court entered an Order convert

Motion for Temporary Restraing Order to a Motion for Prelimary Injunction and setting

briefing schedule and hearingtdao allow Defendant Vorsgkoun Aphay an opportunity to

respond. Mrs. Aphay has since failed to file apansive brief, to appear at the schedu
hearing, or to otherwise paipate in this suit. Having comered the pleadings and th
relevant record and for the reasons statedimetiee Court grants in part Plaintiffs’ Motio
for Preliminary Injunction, grants Plaintiff§¥lotion to Compel, and orders Defendants

show cause why default judgment should not be entered against them.

Factual Background
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Plaintiffs bring this action for fraud undtre Securities and Exchange Act 88 10(b)(5)

and 29(b), common law fraud, @rviolation of the Washingh Consumer Protection Ac
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Plaintiffs are individuals in a community thamigrated from Laos to the United States and

Canada, predominantly in the 1970s and 1980y allege that Mrs. Vongsakoun Aph
was instrumental in her husband, Mr. Juan Afshaerpetration of a sophisticated fraudulg
scheme that deprived themafbstantial personal assedse Dkt. # 1.

Plaintiff Sisongkhame “Kenny” Panyanouvondhavattended school with Juan Aph
in Laos, is the alleged first victim dhe scheme. In 2007, Mr. Panyanouvong visited
Aphay in Houston, where Mr. Aphay told him that he worked for IBC, which owneq
Hostess companies, and had beparating as an independeligtributor of Hostess product
for the last five or six year&ee Dkt. # 8, { 3. Mr. Aphay informed him that he possessed
distribution routes in the Hoten area and that IBC intended sell additional routes t(
independent distributors in order to cut coSe id. Mr. Aphay represented himself as t
owner of the business “Bull’'s Eye Services,”islhpossessed the exclusive right to purch
delivery routes from IBC and the right to traersthem to other puhasers. He represente
that obtaining a route entitled the purchaser to great profits from the deliveries, speg
that the original investmentould be returned in 2 to 2.5 s with a 40% profit margirgee
id. at § 4. Mr. Aphay represented that hewd manage the routes and take a 1

commission from the weekly payment for the deliverges.id. at § 5. While in Houston, Mr,

Panyanouvong saw a delivery truck used for AMphay’s deliveries and personally check
some of the stores on the delivery ro&=id. at 1 4.

Mrs. Aphay was present at the magtibbetween Mr. Aphay and Mr. Panyanouvo
Mr. Panyanouvong later learnedathMrs. Aphay had registed the company “Bulls Eys¢
Services” in her name and opened an accouthtBank of America idetifying herself as the
owner of the sole proprietorshifiee id. at { 5. Mr. Panyanouvong purchased one rout
2007. After it performed well, he ntinued to buy routes andhésed family and members ¢
the Laotian expatriate community to particip&eeid. at 6.

The additional Plaintiffs in this action also purchased delivery routes from Mr. Af
One such purchaser was Plaintiff Kyle Louatgr a high school friendf Mr. Aphay’s in
Laos.See Dkt. # 8, 1 2. Mr. Aphay represented to Mr. Louangrath that the routes yielded
25% on the original imament without riskSee id. at {1 4. Mrs. Aphay witnessed the

statements and bragged about the wealth shadwdred in the enterprise, allegedly in orc
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to induce Mr. Louangrath’s investmesee id. at  14. Mr. Aphay travel extensively after

2010, visiting Mr. Louangrath anldis wife at their home in Everett, WA, and displaying

lavish lifestyle. See id. at 1 5. In alleged reliance on MAphay’s representations, M

Louangrath purchased Route 52 for $72,950.78lin2010, using funds from his and his

wife’s savings and 401K accounts. Mr. Aphagaakold Mr. Louangrath and his wife a 25
interest in Route 71 fd892,083.25 on April 25, 2012. Mr. Louaiadin made further deposit

J a

I

%

S

on two routes in 2012 for $4,375 and $51,875, respectively. The net loss to Mr. and Mrs.

Louangrath has amounted to $138,30734.id. at 1 6-8.

Plaintiffs allege that Defedants deposited their funds into Mrs. Aphay’s “Bulls &

Services” checking account rather than using tih@nroute purchases. Plaintiffs allege tf
the Aphays thereafter usétke funds solely for #ir personal consumptioBee, e.g., Dkt. # 8,
1 7; Dkt. # 7. In addition to payments for fal®ute purchases, Plaiifgiwere required to pay

ye
nat

/

annual amounts, which they understood was todeel for the drivers’ vacations and holiday

pay and for taxes due to the Imtal Revenue Service. Plaintiféssert that the Aphays us

these funds for their personal consumption as \Bedi.e.q., Dkt. # 9, 1 12; Dkt. # 7.

On January 11, 2012, the Hostess compaifilied for Chapter 11 bankruptcy. Mr.

Aphay assured those who inquirablout the effects of the bamnigtcy that theiinvestments

were secure. He continued to solicit and acoept investments without informing investors

of the bankruptcy proceeding through Novemp@t2, when the Court ordered that Host
liquidate its assets and tAphays’ scheme was uncoveregee Dkt. # 9, § 13.

Plaintiffs allege that MrsAphay was instrumental ithe scheme to defraud them.

They allege that she accompanied Mr. Apladygatherings with investors and heard
statements. They further allege that she kneagdlstatements to be false and discussec

wealth with potential investots induce their participation.

Procedural Background

On October 28, 2013, Plaintiffs filed a complaint, nearly identical to the in
complaint, against Juan Aphay as the sole Dadat in a separate action before this Co
See Case No. 2:13-cv-01924RSM. Mr. Aphay faileml appear or defend, and default w
entered against him on December 3, 2013. ThertCawarded default judgment against Ju
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Aphay in the amount of $2,988,40.22 pinterest, the iddical award requested in the instant

action. Case No. 2:13-cv-01924, Dkt. # 27.

Plaintiffs filed the instant complaint against Mrs. Aphay and the marital community on

February 25, 2014. Dkt. # 1. Defendant Vongsakoun Aphay, appeaminge, filed an
Answer on April 8, 2014, denying all claims and allegations. RkOn May 13, 2014
Plaintiffs filed the instant Motion for Tempany Restraining Order dnfor Order to Show
Cause, moving the Court to restrain Def@md and any party acting on their beh
including Chase Bank, for transfierg, assigning, sellingyr otherwise disposing of propert

funds, assets, or securities held in Defendardaies. Plaintiffs also moved the Court for

alf,

Y,
an

order directing Defendants to appear and shause why a preliminary injunction should not

be entered restraining tliesposal of their assetSee Dkt. # 7.
In reviewing the Motion, theCourt discovered that theearly identical former

complaint had been filed against Mr. Aphaydahat default judgment had been awarded.

As

this previous case was not mentioned by Pkgénin their Motion, the Court entered an Order

to Show Cause why the claims raised in thissuit are not barrednder the doctrine afes
judicata based on the entry of default judgmentdase No. 2:13-c?1924RSM. The Cour,
further ordered counsel to show cause why sanstshould not be imposed for failure to al
the Court to the previous mdlication of these claim&ee Dkt. # 11.

After receiving Plaintiffs’ reponse to the show causeder (Dkt. # 12), the Cour

entered an Order denying Plaintiffs’ Motion féemporary Restraining Order as Plainti

t

ert

—F

failed to demonstrate that irreparable injurguld occur before Mrs. Aphay could be heard in

opposition. The Court accordingly construed theibtoas one for preliminary injunction and
set a briefing schedule as well as the instant hearing 8sgdkt. # 16. Mrs. Aphay has

failed to respond as directed torotherwise participate in thection subsequent to filing her

Answer in April.

Due to Defendants’ lack of participatian the suit, Plaintiffs filed a Motion to

Compel on June 16, 2014. Dkt. # 17. Plaintiffegé that Mrs. Aphahas failed to respond t
Plaintiffs’ attempts to confer in framing a discoy@lan or to particigte in the Court-ordere
Fed. R. Civ. P. 26(f) conference. They capsntly move the Cotirto enter an orde

compelling her participation irframing a discovery plannd to award attmeys’ fees

ORDER ON MOTIONS - 4
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associated with having to bring this motion and additional sanctions as appropriate.

Analysis

Res Judicata

As an initial matter, prior to reaching Ri&iffs’ motion for injunctive relief, the Cour
solicited briefing from Plaintiffs as to whedr the instant action should be barred by
doctrine of res judicata, givathe Court’'s grant of defauluggment in the identical actio
brought against Defendant’'s husband. The Chnds Plaintiffs’ response satisfactory a
allows this matter to proceed for the reasons provided below. The Court reminds coun
“‘in an ex parte proceeding, a lawyer shall micthe tribunal of all material facts known
the lawyer which will enabléhe tribunal to make an inford decision, whether or not th
facts are adverseCampbell v. Rice, 408 F.3d 1166, 1175 (9th Cir. 2005). Nonetheless,
Court finds that counsel’s omission of facttated to the previouaction against Mr. Aphay
was inadvertent and filings were made good faith and hence refrains from imposi
sanctions.

In general, where, as here, claims areught in separate lawsuits against multi

parties who are liable for the same harm, toeirt considers the clas to be separate.

Restatement (Second) of Judgment 8§ 49(a3ZL9‘Accordingly, a judgient for or agains
one obligor does not result in merger or bar of the claim that the injured party may
against another obligors$ee also Central Hudson Gas & Elec. Corp. v. Empresa Naviera

Santa SA., 56 F.3d 359, 367 (2d. Cir. 1995) (“Whenlitigant files consecutive lawsuil
against separate parties for the same injusy,ethtry of a judgment in the prior action dag
not bar the claims against other potentially liable parties.”). However, a plaintiff's abil
maintain separate actions against multipldigoios is subject to important constrain
including claim preclusion and the rule a@gst double recovery. Double recovery

“foreclosed by the rule that onfne satisfaction may be obtained a loss that is the subje
of two or more judgments.” Restatement (Second) of Judgment § #®(@yment by one

person liable for a loss reduces pro tanto @hwunt that the injured person is entitled

receive from other persons liable for thedd Restatement (Seconof) Judgment § 50(c),
See Royal Indem. Co. v. Olmstead, 193 F.2d 451, 455 (9th Cir. 1951) (“The general rulge i
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that when a plaintiff secures satisfactioh a judgment againsbne joint tort-feasor

judgments against other joint tort-feasors thereby deemed satisfied.... [A] plaintiff should

have but one recovery for the injuries suffered)Clair v. Eastern Air Lines, Inc., 302 F.2d
477, 479 (2d Cir. 1962) (holding that where plidirbrought separate claims against jo

nt

tort-feasors in two different suits, “the totalcowery against them must be limited to the

amount of the larger dhe two judgments.”).

“Res judicata, or claim preclusion, ‘bars any lawsuits on any claims that were rai
could have been raiséd a prior action.”F.T.C. v. Garvey, 383 F.3d 891, 897 (9th Cir. 200t
(quotingProvidence Health Plan v. McDowell, 361 F.3d 1243, 1249 ((9th Cir. 2004)). Cla
preclusion applies where there is (1) an identity of claims, (2) final judgment on the n
and (3) identity or privity between partieed. Default judgments are considered fin
judgments on the merits for purposes of res judicata and “are thus effective for the p
of claim preclusion.Inre Garcia, 313 B.R. 307, 311-12 (9th Cir. 2004) (quotidgward v.
Lewis, 905 F.2d 1318, 1323 (9th Cir. 1990)).

For the purposes of res jadia, privity “is a legal comgsion designating a person ¢
identified in interest with a party to former litigation that he represents precisely the
right in respecto the subject matter involved.ld. (quotingIn re Schimmels, 127 F.3d 875
881 (9th Cir .1997)). “Privity isa flexible concept dependeah the particular relationshi
between the parties in each individual set of casks.{internal citation and quotatio

omitted); see also Va. Sur. Co. v. Northrop Grumman Corp., 144 F.3d 1243, 1247 (9th Cir.

1998). InF.T.C. v. Garvey, the Ninth Circuit found that dia preclusion did not apply wher

there was no indication that dafiants were acting on behalftbbse in the prior lawsuit and

where they were not sufficientlgonnected to justify barmnthe later brought claims. 38
F.3d at 898.

sed or
1)
m
nerits,
al

Urposes
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D
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The Court finds that claim preclusion does bar the instant lawsuit where Plainti
lacked sufficient information to name Mrs. Aphay in the first lawsuit and where evi
does not establish that the Aphays were inifytivn assessing whetha claim is precluded
the Court may consider whether a plaintiff hadficient information to name a particul
defendant in a prior actioent. Hudston Gas, 56 F.3d at 367. Here, evidence submitte

Plaintiffs shows that they lacked substdngaidence of Mrs. Aphay’s complicity in a

ORDER ON MOTIONS - 6

S

ence

r

by




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

financial benefit from the fraudulent schemtethe time they filed the first actioBee Dkt. #
13, 11 3, 4. While naming Mrs. Aphay in the prior action may have been prudent, it w

as not

required. Further, in determining whether privéyists, the Court looks to whether a party

“controlled or substantially participated in tbentrol of the presentatioon behalf of a party

to the prior action.”Cent. Hudson Gas, 56 F.3d at 368 (interhajuotation and citatior

omitted). Where a defendant in a second actiomdidubstantially control the defense in the

first action, privity does not existld. Although Plaintiffs alleged tit the Aphays conspire
in the underlying offense, there is no indicatithat Mrs. Aphay controlled Mr. Aphay’

default in the prior caséder entry of an appearance iretimstant actionugygests otherwise.

Accordingly, despite the subst#l identity of claims andentry of final judgment on thg
merits in the prior action, the Court finds tipaivity is lacking and that res judicata therefc
does not bar the instant action. Any award ggdrin this case shall be conditioned on
non-satisfaction of the judgment against Mph&y in Case No. 2:13-cv-01924RSM so as
prevent double recovery.

Preliminary Injunction

A “preliminary injunction is an extraongary remedy never awarded as of right.”
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). It is not enough that a
plaintiff establish that it is possible that irreplle harm will result if relief is not granted.
Alliance for the Wild Rockiesv. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). To obtain a
preliminary injunction, the moving party muwestablish: (1) a likelihood of success on the
merits; (2) a likelihood of irreparable harmtb@ moving party in the absence of preliminar
relief; (3) that the balance of the equities tipsém favor, and (4) thamn injunction is in the
public interestWinter, 444 U.S. at 245ee also, Serra Forest Legacy v. Rey, 577 F.3d 1015,
1021 (9th Cir. 2009). The court may balance ¢helements such that “a strong showing of
one element may offset a weaker showing of anotiAdidnce for Wild Rockies, 632. F.3d at
1131.

! In addition, the relationship between husband and wife does not, in itself, give rise to privity for pofrptzses
preclusionSee Moore’s Federal Practice 3d. Vol. 18, § 131.40(d)(3) (2014).
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With respect to the first element, Plaintiffave shown that they are likely to succee
in proving that Mrs. Aphay fradulently deprived them of their assets for her own persong
gain. Plaintiffs present extensive, uncomgrted evidence of the fraudulent scheme. The
entry of default judgment in the prior case usderes Plaintiffs’ chance of success on the
merits. Here, the Court further construes Myghay’s failure to respond to the instant
Motion and to appear for this hearing as amiagdion that the facts and claims alleged hav
merit. See LCR 7(b)(2) (“Except for motions for summajydgment, if a party fails to file
papers in opposition to a motion, such failure/rba considered by the court as an admiss
that the motion has merit.”).

With respect to the second prong, Plaintiffgst demonstrate that irreparable harm
likely, and not merely possibl&ee Johnson v. Coutier, 572 F.3d 1067, 1081 (9th Cir. 2009
(citing Winter, 555 U.S. at 24). Where a party seekasset freeze, the party must show th
it is likely that the claimed assets will bessipated, or that it will be otherwise unable to
recover monetary damagesdlief is not grantedd. at 1085. InJohnson, the Ninth Circuit
found that a defendant, who hadpienmissibly awarded himself tenog millions of dollars in
compensation, was “presumably more tharab#wof placing assets in his personal
possession beyond the reach of a judgmedtAs in Johnson, the Court finds that the
Aphays’ own conduct establishes tiglikely that in the absena# an asset freeze, Plaintiff
will not be able to recover the funds. Ag tAphays have demonstrated a propensity to
consume illegally begotten monies for their personal pleasure, Plaintiffs will be irrepara
harmed if the Aphays continue to do semite the initiation othis Court action. The
likelihood of harm is underscored by the substhulisrespect for thauthority of the Court
that the Aphays have demonstrated by failinggpear and defend in the first action and tg
respond to Court orders in the instant one.

Both the balance of the hardships andptklic interest favogranting injunctive
relief in this case. Plaintiffs have lost grsificant portion of theipersonal savings and are
having to expend additional\sags prosecuting this action @igst Defendants who fail to
properly participate. While Defendants will be undeniably burdened by an asset freeze,
freeze shall be conditioned to allow their &t funds for reasonable living expenses to

minimize undue hardship. The public interaisio favors the award of a preliminary
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injunction to prevent the perpation of fraud against trusgfriends and members of the
expatriate Laotian community.

Having found that preliminary injunctivelief should issue, the Court must require
the movant to “give[] security in an amounathhe court considers proper to pay the costg
and damages sustained by any party found to bhage wrongfully enjoined or restrained.”
Fed.R.Civ.P. 65(c). The districburt enjoys broad discreti in setting the bond amount,
which may be set at zero if there is no evide that the enjoined party will suffer damages
from a wrongful injunctionSee Gorbach v. Reno, 219 F.3d 1087, 1092 (9th Cir. 2000). The
Court finds that the risk th&efendants will be wrongfully enjoined is minimal, given
Defendants’ failure to opposestinstant Motion and the weigbt the evidence supporting
Plaintiffs’ substantial likelihood to succeed oe therits. Moreover, the risk that Defendant
would suffer damages in the unlikely event obagful injunctive relief is minimal, as the
injunction merely preserves Defendants’ asdating the pendency dhis litigation and
carves out an allowance for ordinary tigiexpenses to avoid undue burden. The Court
accordingly sets the bond amount at zero.

As to the form of relief, the Court enjoins Defendants from disposing of property,

funds, assets or securities in their nambedd in the name of any company owned or

operated by them, except for payment of expensteinrdinary course of living. Such relie

is clearly warranted and withihe authority of the Court forovide. As toPlaintiffs’
additional request for an umction barring Chase Bank and atbhenamed third-parties from
disposing of Defendants’ assets tBourt finds that it lacks eutrity to grant such relief, anc

Plaintiffs formally relinquishedhis request upon oral argument.

M otion to Comped

Plaintiffs additionally move the Courfor an order compelling Defendant
participation in framing a discovery plaBee Dkt. # 17. On May 27, 2014, the Court issue
scheduling order requiring therpas to hold a Fed. R. Civ. 26(f) Conference by 6/9/201
and to provide initial disclosures by 6/16/204 anjoint status repbby 6/23/2014. Plaintiffs
aver that, despite repeated efforts to condrt. Aphay by mail and fax at the addres

provided, they have received no response arfdridants have failed to abide by any of thg
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Court-ordered deadlinessee Dkt. # 18. In light of Plaintfs’ diligent efforts and Mrs.
Aphay’s neglect of the Court’'s Orders, the Court finds that good cause exists to gr
requested relief.

Federal Rule of Civil Procedure 37(f) providbat where “a party or its attorney fai
to participate in good faith in developing and submitting a proposed discovery p
required by Rule 26(f), the court may, after giyian opportunity to be heard, require t
party or attorney to pay to any other party the reasonable expertdeding attorney’s fees
caused by the failure.” Havinigund that Defendants failed fmarticipate in developing
proposed discovery plan and having afford@efendants a reasonabbpportunity to be
heard, of which Mrs. Aphay failed to avail hersétie Court finds that an award of attorney
fees associated with preparation of the inskdottion to Compel is warranted. Plaintiffs shi
submit documentation as to the reasonable expéms@sed in preparing the instant Motic

if they wish to pursue this award.

Order to Show Cause

The Federal Rules further allow for th@ourt to sanction Defendants, includif
through the entry of default judgment, foethfailure to provide or permit discover§ee
Fed. R. Civ. P. 37(b)(2)(A)(“If a party...fails twbey an order to provide or permit discove
including an order under Rule 26(f)..., the cauhere the action is pending may issue furt
just orders [, including] (vi) rendering a dafajudgment against the disobedient party
Defendants have failed to take any action i ttase subsequent to their Answer, ther
disobeying multiple orders of the Court, including those related to provision of discc
Forcing Plaintiffs to prosecute an action wh&efendants have effestly defaulted cause
undue prejudice to Plaintiffs and clogs tlf@eurt's calendar with futile motions. In th
entrance of judicial economgnd the just and fair resolution of this action, the Cq

accordingly orders Defendants to show causeimitiwenty (20) days of the entry of th

Order why default judgment should not be entered against them based on their fai

participate in discovery and to abitly the Orders of this Court.
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Conclusion
For the reasons stated herein, tlen€hereby finds and ORDERS as follows:
(1) Plaintiffs’ Motion for Temporary Restraimg Order, construed as a Motion for
Preliminary Injunction (Dkt. # 7), iISRANTED in part as follows:

a. Defendants Vongsakoun Aphay and theitahcommunity composed of Juar
Aphay and Vongsakoun Aphay are immeeatrestrained from transferring,
assigning, selling, hypothecating, chanmgiwasting, dissipating, converting,
concealing, encumbering, or otherwise disposing of, in any manner, props
funds, assets or securities held in themeaf Defendants, or either of them, ¢
in the name of any company controllegithe Defendants, or either of them,
except for payment of expensedliwe ordinary course of living.

(2) Plaintiffs’ Motion to Compel[Dkt. # 17) is GRANTED.

a. Defendants are hereby ORDERED to pgraite in the framing of a discovery
plan pursuant to Fed. R. Civ. P. 26(f).

b. Defendants are liable for Plaintiffséasonable attorney’s fees and costs
incurred in filing this Motion to Compel. Plaintiffs shall submit documentat|
of reasonable fees and costthigdy wish to pursue a fee award.

(3) Defendants are ORDERED to SHOW CAUSE wittwenty (20) daysf the entry of
this Orderwhy default judgment should not batered against them on account of

their failure to participate in discoverméto abide by the Orders of this Court.

(4) The Clerk is directed to forward a copytbis Order to Defendants at the addresses

provided.

DATED this 1 day of July 2014.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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