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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

PETER J. MEYER AND SHAREE L.
MEYER, husband and wife;

Appellee,
V.

U.S. BANK NATIONAL ASSOCIATION AS
TRUSTEE FOR STRGTURED ASSET
SECURITIES CORPORATION MORTGAGE
PASS-THROUGH CERTIFICATES, 2006-
GEL1, a federally chartered national bank;
AMERICA'S SERVICING COMPANY, a
Division of WELLS FARGO NA d/b/a WELLS
FARGO HOME MORTGAGE, a National
Bank; MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation; and DOE
DEFENDANTS 1-10,

Defendants,
and
NORTHWEST TRUSTEE SERVICES, INC.)

Appellant
Defendants.
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This matter comes before the Court upmpeal by Defendant-Appellant Northwest

Trustee Services, Inc. (“NWTS”) from the Bauptcy Court for th&Vestern District of

Washington’s memorandum decision granting judgment in favBlatiffs-Appellees Peter and

Sharee Meyer (the “Meyers”). Following benchliribe Honorable Karen Overstreet awarded
Meyers $72,008 plus costs and attorney’s feehein claims against NWS for violation of
Washington’s Deed of Trust Act and Consumaté&gtion Act. Having considered the briefs g
supporting exhibits of the parties and amicusae United Trustees Association (“UTA"),
together with the relevant record below, anditg heard oral argument by the parties, the C
REVERSES the Bankruptcy Court’s judgnt for the reasons stated herein.
FACTUAL BACKGROUND

On November 10, 2005, the Meyers executeddjnstable rate promissory note (the
“Note”) in favor of Finance America LLC teecure a $425,000 loan. Bankruptcy Record, C3
No. 12-01630KAO0 (“BR”), Dkt. # 1, Ex. A. The N®was secured by a Deed of Trust (the
“Deed”) against the Meyers’ reintial property in Snohomish, WA. at Ex. B. The Deed
named Ocwen Loan Servicing as servicer, DCBt, &s trustee, Finance America LLC as len
and Mortgage Electronic Registration Syst€fMERS”) as beneficiary and nominee of the
lender. The Deed provided that the Note, togethir the Deed, could be sold one or more tin

without notice to the borrowerkl. at  20. The Deed was recorded on November 18, 2005,

the Meyers moved into their residence in Japn@@06 with their three children and began mak

payments under the Note. MemorandDetision, Dkt. # 145 (*MD”), p. 3.
In April 2006, the Note was transferred inteexuritized trust, entitled Structured Assg¢

Securities Corporation Mortgage Pass-ThroGgitificates Serie2006-GELS2 (*GEL2"). MD
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at p. 3. The relevant details of this transacti@tuide the following: First GEL2 is not an operat
entity and therefore lacks a plged address. Second, U.S.rikaNational Association (“U.S.
Bank”) served as Trustee of the trust, withéina’s Servicing CompanyASC”), a division of
Wells Fargo Bank NA (“Wells Fargo”), acting as the loan servicer. The trial court determir
based upon a review of the evidence, that Weltgd-beld the Note as custodian for U.S. Bar
which in turn served as Trustee for GEL2. Mpab. Third, under the trust agreement, U.S. B
was authorized to execute powers of attorndgwor of any servicer to permit the servicer to
foreclose against any mortgagaaperty in GEL2, with actions pursuit of foreclosure
delegated to the servicer undegervicing Agreement. NWTS produced three separate Lim
Power of Attorney documents executed by B&nk authorizing Wells Fargo to act as its
attorney-in-fact under the Sécing Agreement. MD at p. 2@efendant-Appellant’s Appendix
(“DA"), Dkt. # 12, pp. 61-66.

The Meyers continued to make the requireghpents of principaand interest under the
Note until they began to experice financial difficulties toward the end of 2008. Under the te
of the Note, the Meyers agreed that failurpay the full amount of each monthly payment on
due date would put them in default. BR, Dkt. %, A, 1 7(B). The trial court could not determi
from the evidence presented at trial precisely wherMeyers initially defaulted or whether al
lender issued a formal notice of default. MD at p. 6.

On March 9, 2009, NWTS received its first reé¢mo foreclose the Deed of Trust in th
form of a “Case Information Report” (“CIR”) pulled from the third party website “Vendorsc:
MD at p. 6. According to Jeff Stenman, Eolosure Manager for NWTS, NWTS has used

Vendorscape to access foreclosure information fleast a decade but has no procedures in j
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to verify the accuracy of the informatidi. Based on the information in the CIR, Stenman
executed an Assignment of DeefdTrust from MERS to U.SBank as Trustee for GEL2 on

March 10, 2009. Although Stenman was an emplay@dWVTS, he prepared and signed the

assignment as a Vice President of MERS pursuanh#d he described as a tri-party agreement

between himself, Wells Fargo, and MER&.at p. 7. The agreement was not produced at tri
though the Assignment was recorded on July 1, 21009.

On March 26, 2009, Anne Neely signed an apjmoent of NWTS as Successor Truste
DA at p. 72. The document identified Neelyaa¥ice President of Wis Fargo, acting as
attorney-in-fact for U.S. Bank, Trustee for GELZ. The assignment was recorded July 1, 2Q
and incorrectly identified MERS as benedigi, although MERS’ interest had already been

assigned to U.S. Bank at the tinhek.

For undisclosed reasons, the 2009 foreclosure proceeding against the Meyers was

discontinued and a new proceeding initiated040, following NWTS'’s receipt of a second C
from Vendorscape requesting commencement eicfosure. MD at p. 8; DA at p. 277. Both tk
2009 and 2010 CIRs incorrectly referenced the Mstaon-adjustable drtontained conflicting
representations of theipcipal balance and interest rate. MDp. 8. NWTS nonetheless issue
Notice of Default under the Meyers’ Deed otiston July 9, 2010 based on information conta

in the 2010 CIR. DA at pp. 73-75. The Notice, whizhs taped to the Meyers’ door, stated th

they would need to pay $82,035.6%omuler to avoid foreclosuréd.; MD at p. 11. Paragraph (K

of the Notice provided the following contai#tails in accordance with RCW 61.24.030(8)(1):
(K) Contact Information for Benefiary (Note Owner) and Loan Servicer

The beneficiary of the deed of trust is US Bank National Association, as Trustee for
[GEL2], whose addressd telephone number are:
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c/o America’s Servicing Company
MAC X7801-02T, 3476 Stateview Blvd
Fort Mill, SC 29715

855-248-5719

The loan servicer for this loan is Anea’s Servicing Compan whose address and
telephone number are:

MAC X7801-02T, 3476 Stateview Blvd

Fort Mill, SC 29715

800-662-5014
DA at pp. 74-75. The Notice also iddes U.S. Bank, as TrusteerfGEL2, as the “creditor to
whom the debt is owed” and refers to NWasthe “authorizedgent” for U.S. Bankd. at p. 75.

In connection with the Notice of DefauNWTS provided a Foreclosure Loss Mitigatic
Form and Beneficiary Declarah, pursuant to RCW 61.24, each dated June 24, 2010. DA at
MD at p. 9. Both were signadhder penalty of perjury by John HKeerty, though on the former
was identified as “VP of Loan Documentatidot ASC, while on the latter he was identified &
“VP of Loan Documentation” for Wells FFgo as attorney-in-fact for U.S. Barlk. The
Beneficiary Declaration identifiedd.S. Bank, as trustee for GEL2, as the holder of the Note. [
p. 76. Over NWTS'’s objection, the trial courtaitted deposition testimony of Kennerty from
separate proceeding involving NWTSeline v. NWTS, et aKing Count Sup. Ct. Case No.
09-2-46576-2, in which Kennerty tédgd that he routinely gined such documents without
personal knowledge of any factual statementsetheMD at p. 10. The trialourt determined tha
no one at NWTS took any actionverify any information provide in the Notice of Default or
referenced in the declarationd.

Believing the interest rate and monthly payts stated on the Notice to be inaccurate,

Meyer contacted the phone number for ACS bt waable to resolve his concerns. MD at p.
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The Meyers accordingly hired attorney Richardekto represent them in July 2010 in their
mortgage-related dealingsl. at pp. 11-12. On December 17, 2010, the Meyers, through Jo

issued a Qualified Written Recgtg“"QWR”) under the Tuth in Lending Act tAASC to determing

nes,

1%

the holder and owner of the Note. DA at pp. 138-159. On January 12, 2011, ASC responded by

letter informing the Meyers th#teir loan was in a “pool” managed by U.S. Bank and provided a

contact address for U.S. Bank. MD at p. 12.
On August 13, 2010, NWTS executed a Notice afstee’s sale, reciting a sale date of
November 19, 2010. DA at pp. 77-80. One day betoeescheduled trustss sale of their

residence, the Meyersdd a Chapter 13 bankruptgyan through gearate retainedounsel, Larry

Feinstein. DA at pp. 81-126. On December 21, 2010, U.S. Bank, as trustee for GEL2, filed a proof

of claim listing the total amount due undee than as $502,190.76, witkelinquent monthly

payments from February 1, 2009 to November 1, 2010 and other costs totaling $86]62at02.

pp. 127-28. The Meyers’ first proposed a ChapteplaB that provided only for payments of
$2,000 a month on their mortgage, which U.S. Bank opposed.

The dispute was resolved by the Meyers agge® give up their residential property ir
satisfaction of their debt. On June 1, 2011, the Megtpulated that U.S. Bank could have re

from the automatic stay, and the Meyers amdritleir plan to remove the U.S. Bank loah.at

I

lief

pp. 129-36. On August 19, 2011, Judge Overstreet coadira plan without the subject mortgage.

Id. at p. 137. On June 29, 2011, NWTS restarteddiexlosure process with issuance of an
Amended Notice of Trustee’s Bareciting a sale date élugust 12, 2011. MD at p. 13. The

Meyers subsequently sought mediation uriderForeclosure Fairss Act, RCW 61.24.163, ar
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participated in three mediatiaessions that included a WeHargo representative. DA at pp. 16

223-24.
PROCEDURAL BACKGROUND

The Meyers commenced this adversary proceeding on July 23, 2012, seeking a te
restraining order enjoining trleeheduled foreclosure sale. Tienkruptcy court entered the TR
on August 2, 2012. BR at Dkt. # 16. Upon non-opposition by Defendants U.S. Bank and A
court entered a preliminary injunction omidust 20, 2012, requiring the Meyers to continue
making monthly payments of $3,608.into the court registryd. at Dkt. # 20. Upon the Meyer
failure to respond to discovery requests anchéde the requirement payments, the bankrupt
court subsequently dissolved tingunction, dismissedll claims against U.S. Bank, Wells Far
and MERS as a discovery sanction, and ordéraithe trustee’s sale could be rekktat Dkt. ##
90, 91. Although the residence had not been sold wWienase proceeded to bench trial agai
NWTS, the Meyers decided to move into atat house in July 2013. MD at p. 15. Mr. Meyer
testified that this decision was motigdtby the stress of impending foreclosure.

On October 8, 2013, the case proceeddsktwh trial against NWTS on claims for
violation of the Washington Deed of Trust Act, RCW 61e24eq(‘DTA”"), the Washington
Consumer Protection Act, RCW 19.86seq(“CPA”"), and the Fair Debt Collection Practices A
15 U.S.C. § 1692 (“FDCPA”). On February 814, Judge Overstreet issued a memorandu
decision, finding in favor of Plaintiffs on thédTA and CPA claims but denying them relief un
the FDCPA. The Court therein awarded dgesato the Meyers of $48,504, comprising actua
damages of $23,504, plus CPA treble damages of $25@@MD. Actual damages included

Jones’s fees related to filing the QWR, Feinstefaes related to filing the Chapter 13 bankrup
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monthly rent from July 2013 through trial, as wasisecurity and pet deposit for the Meyers’ re
home, moving expenses, and losges attributable to the Meyéedtendance at mediations ar
hearings. On March 26, 2015, the court also de@the Meyers attorney’s fees of $30,324 a
costs of $294.40, pursuant to RCW 19.86. BR, Dkt. # 169.

The bankruptcy court issued its final aréad judgment on April 8, 2014. The instant
appeal by NWTS followed, with the briefing schezlténoted on several occasions at the rec
of the parties and permission granted to UTAadicipate in the appeal as amicus curiae.

STANDARD OF REVIEW

The district court, acting in its appellatapacity, reviews the baruptcy court’s legal
conclusionde novaand its factual determinations for clear ertorre Olshan 356 P.3d 1078,
1083 (9th Cir. 2004). Mixed questiontlaw and fact are reviewate novoBanks v. Gills
Distributions Centers, In¢263 F.3d 862, 867 (9th Cir. 2001).

ANALYSIS
A. Judicial Estoppel
Although Judge Overstreet didt address the ajigation of judicial estoppel in her

memorandum decision, NWTS urges the Courtrtd that the Meyers arjudicially estopped

from asserting their claims against NWTS becauseftikad to list these clais as assets in the

bankruptcy schedule. The Meyersitend that judicial estoppehsuld not apply because: 1) th
argument was not raised or considered at Rjatheir claims against NWTS were not known
cognizable in July 2010 when they filed for Chai@ relief, and 3) NWTS concealed actions |
now give rise to the Meyers’ claims.

“Judicial estoppel is an equii@ doctrine that precludes arfyafrom gaining an advantag
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by asserting one position, and then later sepkin advantage by takiagclearly inconsistent
position.”Hamilton v. State Farm & Cas. G270 F.3d 778, 782 (9th Cir. 2001). Under both
federal and Washington law, three factorsinfahe court’s decision whether to apply the

doctrine to a particular case. Fjra party’s later position must be “clearly inconsistent” with

earlier position. Second, the party must have suetkrdpersuading a cduo accept its earlier

position, such that judicial acceptae of a later inconsistent position would suggest that eithe
first or second court was being misled. And thihd party seeking to assert a later inconsiste
position must derive an unfair advantage or impose an unfair detriment on the opposing pa
estoppedld.; Arkison v. Ethan Allen, Inc160 Wash.2d 5345, 538, 160 P.3d 13 (2007). Jud
estoppel applies to precludelebtor from pursuing claims when he “has knowledge of enou
facts to know that a potential causgfeaction exists during the penmuwy of [a] bankruptcy, but fail
to amend his schedules or disclosure statentemndentify the cause of action as a contingent
asset."Hamilton, 270 F.3d at 784.

As a threshold question, this Court muded®ine whether the judicial estoppel argum
was properly before the bankruptayuct. In the Ninth Circuit, aappellate court may consider
issue, even if not ruled on by the bankruptcy caartpng as it was “raised sufficiently for the tr
court to rule on it.'In re E.R. Fegert, In¢8887 F.2d 955, 957 (9th Cir. 1989). Thus, even wi
the bankruptcy court did not itself rule on it, “intezdiate appellate courts may consider any i
supported by the recordd. Here, the trial transcript showsattjudicial estoppel was argued t
the bankruptcy courSeeDkt. # 12-5, p. 37 (arguing that tieyers “should be estopped, und
case law from the Ninth Circuit” because thegwrof the allegedly misleading information pr

to filing for bankruptcy); Dkt. # 27, p. 49 (5@snse by Mr. Meyers to question by NWTS coun
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admitting that he did not inclue his claims against NWTS in the bankruptcy schédiudepp.
45-46 (response by Meyers admitting that his “asitin began” upon receiving notice of defs
in July 9, 2010, prior to filing bankruptcy). Ti@ourt consequently finds that the record is
sufficiently developed to allow it to reachetmerits of the judicial estoppel issue.

Nonetheless, the Court agrees with the Metrasapplication ofydicial estoppel would
be inequitable, where the case law underlyimgyttlaims against NWTS, and on which Judge
Overstreet relied, only arod®m 2012 — two years aftera@tMeyers filed for bankruptcy.
Specifically, Judge Overstreet recognized thatWashington Supreme Court’s decisioB&in
v. Metropolitan Mortgage Group, Incl75 Wash.2d 83, 10, 285 P.3d 34 (2012), and its prog
had changed the legal landscape ef\tflashington Deed of Trust AGeeMD at pp. 16-18.
Whereas prd&3aindecisions had generally nacognized a pre-forecloge cause of action und
the DTA, Judge Overstreet followed the 2013 appellate decisiaNalkerv. Quality Loan
Service Corp.176 Wash.App. 294, 308 P.3d 716 (Wash.Ct.App. 2013Bamdnd v. OneWes
Bank, F.S.B.176 Wash.App. 574, 309 P.3d 636 (Wash.Ct.R41.3) in finding that the Meyer
may pursue a pre-foreclosure cao$action under the DTA. Siitarly, Judge Overstreet basec
her CPA analysis on the Washington Sumpe Court’s recent clarification Kklem v. Washingto
Mutual, 176 Wn.2d 771, 790, 295 P.3d 1179 (2013) that &eeissfailure to exercise independs
discretion as an impartial third party may b&éawble as an unfair and deceptive practice un
the CPA.

Accordingly, the Meyers assertion of claiagainst NWTS in the adversary proceedin
not “clearly inconsistent” with #ir failure to list claims agnst NWTS on their bankruptcy

schedule, as they only became cagbie several years after theankruptcy filing. Further, the
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change in intervening law undeits the assertion that the bamitcy court was misled by the
failure to list these claims, since the claims abjypiaould not have beeronsidered assets at tf
time the bankruptcy was filed. Gin¢he unsettled and shiftingas¢ of DTA law in Washington
the Court declines to find the Meyers judijastopped from pursuing their claims against
NWTS.
B. Violation of Deed of Trust Act

While, as Judge Overstreet recognized,légal landscape of the DTA had changed
considerably sincBain, it has changed once again since Judge Overstreet issued her
memorandum decision. Judge Overstreet reaspmnelxd on the Washington appellate court
decisions inWalkerandBavandto conclude that the “Washingtoourts have spoken” in rejectir
the earlier holding ivawter v. Quality Loan Service Co@07 F.Supp.2d 1115, 1123 (W.D.
Wash. 2010) that there is no cause of action falation of the DTA where no trustee’s sale h
occurred. However, since the pestfiled their opening briefis this appeal, the Washington
Supreme Court released its decisiofriras, in which it held that “there is no actionable,

independent cause of action for monetamages under the DTA based on DTA violations

absent a completed foreclosure saligias v. Asset Foreclosure Services, Ji81 Wash.2d 412

429, 334 P.3d 529 (2014rias thereby overruled thepaflicting holdings oMWalkerandBavand
andnow clearly bars the Meyers’ [Alclaim, which they admit is for “pre-sale [ compliance w
the DTA.” SeeAppellee’s Opening Brief, Dkt. # 23, PO (asserting thatlis case involves a

pre-salechallenge to the foreclosusale in which Mr. and MrdVleyer brought suit against the
purported lenders, servicergdatrustee under RCW 61.24.130. No d$als occurred.”) (emphas

in original). Accordingly, this Court’de novareview of current law reqres it to reverse Judge
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Overstreet’'s determination as to the Meyers’ DTA claim.
C. Violation of Consumer Protection Act

At the same time thd&rias abrogated the pre-sale DTA cawgection, it confirmed tha
violations of the DTA may nonetheless be @aéible under the CPA evanthe absence of a
completed foreclosure salérias, 181 Wash.2d at 430. The Court also determined that suck
claims are governed by ordingpyinciples applicable to all GPclaims developed under this
independent statutory cause of actaoml its corresponding body of case lév.at 432;see also
Lyons v. U.S. Bank Nat. Ass181 Wash.2d 775, 784, 336 P.3d 1142 (2018)&5 clearly
resolves the first issue in this case. Lyonsnca bring a claim for damages under the DTA in
absence of a sale, but she may bring a claimsifoilar actions under the CPA.”). Thus Judge
Overstreet did not err in deteimng that the Meyers could maain a cause of action under th
CPA based on the alleged failureNdVTS to comply with the DTASeeMD at p. 23. The
guestion for this Court thus beues whether the Meyers have éfithed all of the elements o
their CPA claim.

The elements of a CPA claim are well-established and not in dispute. To prevail or
CPA claim, a plaintiff must mve the following elements: (1) an unfair or deceptive act or
practice; (2) the act or practioecurred in trade or commerd8) the act or practice impacts th
public interest; (4) the act or practice caused injarghe plaintiff in his bainess or property; an
(5) the injury is causally linketb the unfair or deceptive atciangman Ridge Training Stables
Inc. v. Safeco Title Ins. GdLO5 Wash.2d 778, 780, 719 P.2d 531 (1988)ether a particular a
or practice is “unfair or deceptive” isgaestion of law thathis Court reviewsle novoSee Lyons

181 Wash.2d at 786. As a general matter, the CPAls ttiberally construe that its beneficial
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purposes may be served.” RCW 19.86.920. On appeal, NWTS disputes Judge Overstree

I's

findings with respect to each prong of the CPAept the second, occurring in trade or commerce,

prong.

1. Unfair or Deceptive Act or Practice

Judge Overstreet identified four separats ac practices by NWTS that violated the D

and also met the first prong of the CPA. Thesze: (1) NWTS failed to verify whether the

servicer, ACS/Wells Fargo, had the requisitehatity to issue the Befieiary Declaration in
accordance with RCW 61.24.030(7); (2) NWTS acadpke Loss Mitigation Form from AS
without evidence that ASC was thathorized agent of U.S. Bank for the purpose of executin
document; (3) NWTS referred to itself in the Netiof Default as the authorized agent for
beneficiary when it was already the successotdeysand (4) NWTS included the same add
for the beneficiary and service in the Notice offdddt, rather than including a separate add
and phone number for either U.S. Bank (e holder) or GEL2 (the Note owner).

a) Reliance on Beneficiary Declaration and L oss Mitigation Form

The Deed of Trust Act, RCW 61.24.030, layst requisites for a trustee’s sale i

nonjudicial foreclosure on a deed of trust. @ag these requirements, subsection (7) provides:

(a) That for residential property, before thetice of a trustee’s sale is recorded,
transmitted, or served, the trustee shale proof that the beneficiary is the
owner of any promissory note or other obligation secured by the deed of trust. A
declaration by the beneficiary made underpknalty of perjury stating that the
beneficiary is the actual holder of tippomissory note or other obligations
secured by the deed of trust shall agficient proof as required under this
subsection.

(b) Unless that trustee has violateid or her duty undeRCW 61.24.010(4), the
trustee is entitled to rely on the benedig's declaration as evidence of proof
required under this subsection.
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RCW 61.24.030(7). RCW 61.24.00) in turn provides that the “trustee or successor
trustee has a duty of good faith to theerower, beneficiary, and grantor.”

The Act further requires that a Notice of Ddfanclude a declarain from the beneficiar
or authorized agent, referred to as a “Loss Miign Form,” certifying tht it has contacted ¢
tried to contact théorrower. RCW 61.24.031(25ee alsoRCW 61.24.031(9) (specifying t
required contents of the Foreclosure Loss Mit@atorm). As with the Beneficiary Declaratig
the Act provides trustees a safelda to rely on this ddaration, absent a vialion of the trustee’
duty of good faith to the borrower, beneficiary, or granBaeRCW 61.24.031(2) (“Unless th
trustee has violated his or hetuty under RCW 61.24.010(4), the trusteentitled to rely on th

declaration as evidence that the requirementsi®ftttion have been satisfied, and the trust

e

n,

[92)

e

e

ee is

not liable for the beneficiary’s ats authorized agent’s failure to comply with the requirements of

this section.”).

Here, it is undisputed that NWTS accepéaul relied on both a Beneficiary Declarat
and Loss Mitigation Form. Nonetheless, Judge €Siveet determined that this reliance v
improper. As to the former, Judge Overstreet recognized that NWTS “had a declaratic
Wells Fargo, the purported attorney-in-fdot U.S. Bank.” MD at p. 21. While noting t
existence of three powers dta@ney issued by U.S. Bank Wells Fargo in 2007 which “woul
have given Wells Fargo broad powao sign documents related t@dolosures on talf of U.S.
Bank,” Judge Overstreet found that “NWTS hacdhotice or knowledge of any of these power
attorney or any other agreemeubstantiating the authority of Welsargo to act on behalf of U.

Bank.”Id. Judge Overstreet found that NWTS was notleotio rely on a Beeficiary Declaratior

on

vas

n from

ne

I

where it lacked such proof. She similarly found that NWTS could not rely on the Loss Mitigation
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Form, signed by John Kennerty on behalf of AB€cause it lacked evidence that ASC was
authorized agent of U.S. Bank for the purposexafcuting the document. M&l p. 23. In essenc
as amici point out, Judge Overstraetd NWTS to an affirmative dyto investigate the veraci
of the representations containedtie declarations on which it reliéd.

Once again, case law developed since Judge Overstreet issued her decis
circumscribed the situations in which such dirraative duty would mainia. First, courts hav
clarified that, in accmance with the plain languagéthe statute, #htrustee is entigd to treat the
representations in a beneficiadgclaration as true and rely dhe declaration in initiatin

nonjudicial foreclosure proceedings, absentidence conflicting with the declaration

representations or a separate violatof the trustee’s duty of good faitBee, e.g. Trujillo v.

Northwest Service, Inc181 Wash.App. 484, 326, P.3d. 768 (Wash.Ct.App. 2014) (“Al

conflicting evidence, the declarai should be taken as true.”2elzel v. Nationstar Mortg., LLC

the

Ly

sion  has

1)

1%

psent

L

2015 WL 1331666, *6 (Wash.Ct.App. 2015). The Meyats to no authority suggesting that a

different standard should pertain with respecteliance on the Loss Mitigation Form, and
Court can identify none.

The fact that Wells Fargo signed the BenafigiDeclaration as attorney-in-fact fact
U.S. Bank, where specifically aathized to do so by power @ittorney agreements, does

change this resul§ee, e.g. id*[W]e hold that under RCW § 61.24.030(b), the declaration of

1 NWTS asks the Court to find admission of John Kenne@glinetestimony improper under Federal Rule of
Evidence 804. The Court declines to do so, as it is unabfeltthat Judge Overstreet clgeerred in determining thg

Kennerty was unavailable as a witness and that his testifabbuyder the former testimony exception to the rule

against hearsay, FRE 804(b)(1), or tthat admission, if in error, affected the bankruptcy court’s disposition. Fu
it appears that NWTS failed to lodge objections to anyifip@ortions of the testimony upon Judge Overstreet’
invitation. SeeDA at p. 204.

2 The Washington Supren@ourt’s recent acceptance of a petition to revieujillo does not affect this Court’s
decision. The central holding ®fujillo, that RCW 61.24.030(7) is satisfied by proof that the beneficiary is eith
owner or holder of the promissory note, is not implicateithis case, where the Bdiugary Declaration identified
U.S. Bank as both the Note’s holder and trustee for its owner, GEL2.
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beneficiary’s agent stating the beneficiary i® thote’s holder is sufficient proof that t
beneficiary is the note’s holdamless the trustee has violatedditgy of good faith in some oth
way.”); U.S. Bank Nat. Ass’n v. Woqd2012 WL 2031122 (W.D. Wash. 2012) (reject
borrowers’ claims under the DTA where lendsudmitted evidence showing that NWTS wa;
possession of a declaration signed by Wellg&as attorney-in-fact for U.S. Bank’yee alsg
Knecht v. Fid. Nat. Title Ins. C&2013 WL 7326111 (W.D. Wash. 2013) (“Mr. Knecht complzg
that there is no recorded power-of-attorneyuoent establishing AHMSI'’s right to act on DE
behalf, but he points to no autitgrequiring AHMSI to record such document. He also fails
establish his own standing to obje@tAHMSI’s acting on DB’s behalf)” This result is so becau
an authorized agent is empowered to make bindigodarations within the scope of its agency
its principal’s behalf such that the declarationthefagent are deemed to be those of the prin
itself. Ennis v. Smith171 Wash. 126, 130, 18 P.2d 1 (1993).

Further, courts have since uniformly rejectld invitation to import a duty to verify th
information contained in the beneficiary deeak#n into the trustee’s duty of good faith.Relze]
for instance, the Washington Cowf Appeals declined to find DTA violation where the onl

violation of the trustee’s duty of good faitlleged was in its reliaae on the benefician

declaration as proof that thertediciary was the note’s hold&ee PelzeP015 WL 1331666 at *6.

In an unpublished decision, the Ninth Circuit alsoently rejected a borrower’s argument {
NWTS violated its duty of good faith by failing tiotain proof that OneWest was the promiss
note’s owner, where OneWest had declaredfiteelbe the note’s hokt on the beneficiar|
declaration. The Ninth Circuit found that “NWT®mplied with its obligation under the stat

when it relied on OneWest's declaration under figmd perjury,” therely refusing to hold NWT$
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to an affirmative duty to investigatBavand v. OneWest Bank FEB7 Fed.Appx. 392, 394 (9th

Cir. 2014). Courts in this distrittave also been uniform in diming to import an affirmative dut

to verify into the trustee’s duty of good faitbee, e.g. Mickelson v. Chase Home EIrC, 2012

y

WL 6012791 (W.D. Wash. 20123ff'd , 2014 WL 2750133 (9th Cir. 2014) (“The duty of ggod

faith does not create a duty to conduct an pedelent verification of sworn affidavits....NWTS

relied, as they are specifically permitted to do,a declaration made under penalty of per;j
They did not breach their duty of good faith in doing sdti’ye Butler, 512 B.R. 643, 657 (Bank
W.D. Wash. 2014) (finding that NWTS was “entitledrely on the Benefiary Declaration, an
had no duty to undertake an ipgadent invesggation”).

Here, as ifPelze] Plaintiffs have failed to show that NWTS breached its duty of good

ury.

=

faith

independent of its allegedly inggrer reliance on the Beneficiary Declaration and Loss Mitigation

Form without investigating theweracity. Further, NWTS couldot have been alerted to any

errors in the information attested to on theseudwnts, as it is undisputed that the informa|
they contained was in fact true. Absenth@wing that NWTS violad its duty of good fait
independenof its reliance on the declarations, thestwaeight of case & now deems NWTS’
reliance without furtheinquiry to be proper.

Plaintiffs’ citations to the recewashington Supreme Court decisidnnsandKlem
only lend further support to thisonclusion. The Court iKlem a decision heavily relied on |

Judge Overstreet, opined that a trustee owesyatduact impartially toward both parties tg

foreclosure proceedindilem 176 Wash.2d at 790. The Court foundtth trustee violated thj

duty, and could be liable under the CPA for doiagwhere it deferred to a lender on whethe

postpone a foreclosure sale and ignored entifedydozens of requests by the guardian for
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borrower to postpone the salel. at 791. While Judge Ow&reet reasonably readlems
pronouncements on the duty of impartiality to be implicated in this case, the Washington S
Court subsequently made clear ttid@s duty is not so capacious. liyons,the Supreme Cou
found that a trustee had violated its duty of dyéaith by summarily deferring to Wells Fargc
preferred course of action angnoring the borrower’s vociferouprotests that the situatic
between the parties had changed subsequentith WWTS lacked the authority to foreclos
Lyons 181 Wash.2d at 788. In both these cases, the Court faulted the trustee for fg
investigate only when confronted with a host ddrmation about irregulires in the foreclosur
process. By contrast, no such guéarities exist in this case, NWTad no notice of errors in tk
declarations or problems in the foreclosurecpewing, and all parties recognized that NW
possessed authority to foreclose.

While the Court agrees with both Judge Gueret and the Meyers that there may be ¢
reason to require trustees to take some aadioinstitute some process to ensure that
information on which they rely is correct, the Wiagiton legislature has &lently chosen not t

follow such a course. The Court finds that a proper readihgaisis that a trustee has a duty

investigate only when it “knew about [] conflictingformation regarding [its] right to initiate

foreclosure” or when the beneficiary dee@tion contained anherent ambiguitySee Lyons181
Wash.2d at 788, 791 (holding that N\ may not “just rely on [argmbiguous declaration”). N
such duty would be triggered in this case.

Finally, a technical violation of the DTA is not in itself sufficient to constitute an unf:
deceptive practice. As the Ninth Circuit ndteé'Washington state courts have required

borrower to show prejudice before they will setlasa trustee’s foreclosure sale in the fac
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allegations of technical errors.3ee Bavand 587 Fed.Appx. at 394-95 (citindmrescq
Independence Funding, Inc. v. SPS Properties,, 1199 P.3d 884, 886-87 (Wash.Ct. App. 200
see also Steward v. Gaosll Wn.App. 509, 754 P.2d 150 (1998) dtng a “requirement tha
prejudice be established” where a “technical violation” of the DTA occurs and there w
showing of harm to the debtor”). Even if NWTad a duty to investigate the veracity of
declarations, its investigationsowld have only revealed thatetlinformation contained in the
was correct. Accordingly, the Meyers cannot shoat they were prejudiceor deceived, even
NWTS did not strictly comply with the DTA. Faill these reasons, the Court declines to find
NWTS'’s reliance on the Beneficiary Declaratiand Loss Mitigation Form without independ
verification constituted an unfair or detep practice in violation of the CPA.
b) Issuance of Notice of Default asan Authorized Agent
Judge Overstreet also located a deceppirectice in NWTS’s reference to itself

authorized agent for the beneficiary in the Netaf Default when the evidence established
NWTS was already the successor trustee as theeitimsued the Notice. The Court finds t

Judge Overstreet’s conclusitmthis effect is not supported by the statutory language.

Under the DTA, a notice of default may issued by the “beneficiary or trustee.” RC

61.24.030(8)see alsdRCW 61.24.031(1)(a) (“A trustee, berméiry, or authorized agent” ma
issue a notice of default). Because NWTS had dyrbaen appointed successor trustee at the
that it issued the notice, the statute provideauthority to do so, regdless of whether it wa
actually an authorized agent for the beneficiary as well.

Further, if improper, the Mers have made no showingatithey were prejudiced [

NWTS's reference to itself aan agent rather than trusteghere NWTS indisputably hg
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authority either way to issue the Noticgee In re Butler512 B.R. at 657 (rejecting identic
argument on the grounds that even if NWTS waghm®beneficiary’s authorized agent, “Plain
did not address why a referencdMWTS] being One West’s ‘dulguthorized agent’ would be
material violation of the Deed of TrasAct. It is unclear what alleged harm stemmed from
particular inaccuracy.”) (emphasis in original). WHalain recognized that a CPA violation m
lie where a trustee closes with@uithority, the Meyers here hamet made a showing that NW1
lacked the authority to foreclose or issubé Notice without authority to do so. The Cqg
consequently concludes that this alleged inaccuracy did not constitute an actionable
deceptive act.
¢) Inclusion of Same Addressfor Owner and Servicer in Notice of Default

Finally, there does not appear to be angport for Judge Overstreet’'s conclusion t
NWTS violated the CPA by only providing andrdss and phone number for ACS on the Ng
of Default. RCW 61.24.030(8)(l) pvides that the notice of default shall contain the follow
information:

In the event the property secured by the dddrluist is residential real property, the

name and address of the owner of amgmissory notes or other obligations

secured by the deed of trust and the name, address, and telephone number of a pa

acting as a servicer of the obligatssecured by the deed of trust.

Here, NWTS provided the same address and pharber for both the Note holder/beneficia

U.S. Bank, and its servicer, ACS. NWTS argues ithatas proper for it to provide U.S. Bank

phone number “care of” ACS because U.S. Bank mwerely the legal titldolder for the Note’s
owner, GEL2, which lacked a physical adssreand phone number, and because ACS wa
relevant entity to address the Meyers’ queries.

Regardless of whether NWTS strictly cdiad with the language of this statutg
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provision, the Meyers were unable to point to &y in which they were deceived or otherw
prejudiced by only receiving a phone number AELS, either at trial or when specifica
prompted by this Court upon oral argument. Meyer was able to imnagately reach a Well
Fargo employee through the ACS phone nembwhere Wells Fargo was acting

attorney-in-fact for U.S. Bank. While the Meyariaim that they would not have had to h
attorney Jones to issue a Qualified Written Redouadtthey known of thelender’s true identity
the QWR itself makes no mentiontbe notice of default and insteedmplains of inaccuracies

accounting of the loampbo-signing, and predaty lending practicesSeeDA at pp. 138-159. Th

ise

as

ire

n

e

Meyers were also able to engagehree, albeit apparently smccessful, mediation sessions after

contacting ACS. Even if NWTS dinot strictly comply with thistatutory provision, its deviatig
was only a technical one, and liatyilcannot lie where the Meyersuld not show atrial that the
practice was likely to deceiv&ee Panag v. Farmers Ins. Co. of WIA6 Wash.2d 27, 50, 2(
P.3d 885 (2009) (“Deception exists if there is a representation, omission or practice that is
mislead a reasonable customer.”).
2. Injury and Damages

Before a violation of the CPA may be foumdh, injury to the claimant’s business or

property must be establishddangman 105 Wash.2d at 792. Plaiffisi may only recover for

injuries that they demonstrate were proxirataused by a defendant’s unfair or deceptive

practicesSee Bhatti v. Gild Mfg. Co2013 WL 6773673, *3 (9th Cir. 2013) (rejecting CPA clai

premised on DTA violation because the “cause prav@s not satisfied). The injury “need not
great” and no monetary damages need be prdfason v. Mortgage America, Ind.14 Wash.2(

842, 854, 792 P.2d 142 (1990). Nonquantifiable injusig§ice, although mental distress alon
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does not establish injurstephens v. Omni Ins. C438 Wash.App. 151, 180, 159 P.3d 10

(Wash.Ct. App. 2007). Incurring time and moneypttosecute a CPA claim also does not suffice,

Sign-O-LiteSigns, Inc. v. DeLaurenti Florists, In6&4 Wash.App. 553, 564, 825 P.2d 714 (19
although “consulting an attorney to dispel uncetyaregarding the nature of an alleged debt’
may.Panag 166 Wash.2d at 62. Because damages actlystimited to those in “business or
property,” lost wages are ncbmpensable under the CP¥mbach v. Frenghl67 Wn.2d 167, 21
P.3d 405 (2009).

Here, the record does natpport Judge Overstreet’s findinhat the damages awarded

92),

(o))

were proximately caused by the alleged unfanleweptive acts. As stated above, the QWR was

addressed to the loan’s servieand raised no concerns abo@ntification of the Note owner.
The Court is also unable to discern howMeyers’ bankruptcy filing could have been

proximately caused by any of the alleged decepatots, particularly given that the bankruptcy
plan was confirmed even after the subject laas removed from it. The Meyers’ bankruptcy
filing lists two automobile loa;and a cumulative unsecured debt of $105,681.42 in addition

home mortgage loaikeeDA at pp. 94-110 (bankruptcy sahdes). Although apparently

to the

precipitated by pending foreclosure proceedings pdgmkruptcy filing was plainly not dependent

on them, and in no event were NWTS'’s allegedAlviolations the but-for cause of the Meyer
Chapter 13 filing.
Similarly, the record does not support thedfng that the Meyers’ rent, deposits, and

moving expenses were proximately cause bydrilie allegedly deceptive acts by NWTS in

mu

initiating the foreclosure proceedings. Mr. Meyestifeed that the family moved out before their

house was foreclosed on afteuf years without making any migage payments. DA at pp. 231,
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233. The Meyers’ decision to move out was precipitatetheir default, not bany of the asserte
technical violations of the DTA by NWTS. Finallie lost wages thatidge Overstreet awarde
are not compensable under the CPA as a matter oSkeevAmbacH 67 Wn.2d at 409 (lost wag
are compensable in personal injury, not CPA, actions).

Plaintiffs have undeniablguffered a great loss, and likeany former homeowners, wel
the victim of an economic downturn and the curtivwéadecisions of the many exploitative act
that precipitated it. While thedirt does not deny that the Meyarg victims, it simply cannot
find that they were victimized by NWTS in ayvthat can be traced to the losses they have

endured. Similarly, the Court in no way endorgesdecision by NWTS to fulfill only the bare

minimum of its duty of good faith to borrowes greater fiduciary standard may well be calle

for in light of the evident power differentialacaccess to information extent between lenders
borrowers; indeed, the nature of a trustee relatiprseems to require more than what the Me
were given in this case. Althoughlegislative fix may well be calliefor, this Court can do little
more than chastise NWTS for not behaving witbater affirmative care toward vulnerable

borrowers relying on them to afetirly and diligently. As Judge Jones recently remarked in @
similar situation, “[tjhe court cachide Defendants for abysmal ausier service in a business ti

intimately to its customers’ financial and etional well-being. The court cannot, however,

change the basic truth that if a homeowner capag her mortgage, she will ultimately lose her

home.”Singh v. Federal Nat. Mortg. Ass’2014 WL 504820, *7 (W.D. Wash. 2014).
As current case law and the facts in theord do not support eghthe existence of
actionably unfair or deceptive acts by NWTSoba causal nexus betéen NWTS’s acts and th

Meyers'’ injuries, the Court condles that the bankruptcpurt erred in finding for the Meyers
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their CPA claim and in granting damadeSee Singh2014 WL 504820 at *6 (dismissing CPA
claim where plaintiff borrowers failed to shaausation despite finding that borrowers pled
sufficient fact to establish that defentémistee violated its duty of good faith).
CONCLUSION
For the reasons stated herein, the Courtlades that the Meyers failed to meet their
burden of proof under Washingtoreed of Trust Act and Cons@mProtection Act. The Cou
REVERSES the decision of the bankruptoyrt and grants judgment in favor of

Defendant-Appellant Northwest Trustee Service, Inc. on all claims.

Dated this 9 day of April 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

3 As the Court determines that the Meyers have not made a sufficient showing under multiple prongs of the
does not reach NWTS’sgument that Judge Overstreateerin finding the public intest prong to be satisfied.
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