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UNITED STATES DISTRICT COURT
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Plaintiff Roy A. Day, a residerdf the State of Floriddiled the above-captioned seven
lawsuits in this Court on Marchl and March 13, 2014. Plaintiff appeprs seand has been
given leave to procead forma pauperisMr. Day has filed identical motions to consolidate
each “companion” case with Case No. 14-367, which he refers to as the “controlling” and
case” among this suite of actioi@ee, e.g.Case No. 14-378, Dkt. # 6. Plaintiff has additiona
filed under each case identical Motions toduialify Judges in the Elewnth Circuit and for
Change of Venuesge, e.g.Dkt. # 7), as well as Motions f@emporary Restraining Order,
Preliminary Injunction, and Emergency Rulingttbe Pending Motions under Case No. 14-3f
SeeCase No. 14-367, Dkt. ## 7, 8. For the reasbssussed herein, the Court screens and
dismisses Plaintiff's complaints with prejad pursuant to 28 U.S. § 1915(e). The Court
further orders Plaintiff to showause why a pre-filing Order shdutot be entered enjoining hi
from filing related lawsuits in light of Bihistory of abusiveyexatious litigation.

Background

Plaintiff, Roy A. Day, is a resident of tistate of Florida. Platiff was employed at a

Wal-Mart store in Hudson Florida when, in 20@%;0-worker accused him of stalking her. Mf.

Day’s employment was terminated and he wasséed by the Pasco Cour8heriff's Office and

charged with criminal misdemeanor stalkiGge State v. Dagrim. No. 09-4772MMAWS.

Plaintiff was tried, convicted,na sentenced to 300 days irtRasco County Detention Cente.

See In re Roy Day Litigatiop2011 WL 550207, *2 (M.D. Fla. 2011).
In 2011, Plaintiff submitted five complaints arising from these circumstances with t
United States District Court fohe Middle District of FloridaUnited States Magistrate Judge

Thomas G. Wilson screened and dismissed four of the cases for frivolousness while pern
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Mr. Day to file an amended complaint for thiéHficomplaint against the Pasco County Detenltion

Center.See In Re Roy Day LitigatipA011 WL 550207 at **3-4. In theourse of dismissing th
complaints, Judge Wilson recounted Mr. Dagigensive history of vexatious and abusive
litigious activities in the Middle District of Floraland the efforts taken by the District to sten
his tide of frivolous filings.

On December 15, 1995, United States DistricigéuSteven D. Merrday entered an ory
recommending that any proposed filings beesned to determine whether the filing was
frivolous or abusiveSee In Re Roy Day Lltigaitp@76 F.Supp. 1455 (M.D. Fla. 1995). The
order pointed out that Mr. Day tidiled over 62 lawsuits in thaistrict in the six proceeding
years, with filings containing “wd, abusive, and racist commentsl’at 1457-58. On Decembsq
18, 1995, the Chief Judge for the Middle DistatFlorida adopted the recommendations an
provided for the imposition of a sanction not less than $1,000 if a proposed complaint is f
be frivolous.See In re Roy Day Litigatipase No. 95-143-MISC-J @2. 21, 1995). As a resu
of Plaintiff’'s continued filings, the counnposed $4,000 in sanctions for four attempted
frivolous complaintsSee In re Roy Day Litigatip2011 WL 550207, at *1. Undeterred,
Plaintiff continued filings complaints, which resutan an order directing the Clerk of the Col

to cease accepting any future filings until Plaintiff satisfied the monetary sanédions.

A ten year-respite followed before Plaintiff began submitting the instant complaints.

dismissing them from the Middle &irict of Florida, Judge Witn noted that “Day’s submissia
of a pile of materials has again damaged tdecjal system” and warneithat “this deviation
from the policy of no screening until thenstions are paid will not be repeatetti” at **6-7. In
an “apparent effort to avoid the effect the Flarghnctions have upon hicgts to file lawsuits

there,” Plaintiff submitted the identical five comipits filed in Florida Dstrict Court with the
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U.S. District Court for the Distet of Delaware on December 17, 2082e Day v. White, et al.
Case No. 12-1719-LPS. Several weeks poarNovember 26, 2012, Plaintiff had filed two

additional lawsuits with the District of Delawaatso related to Plaiifits stalking conviction

and subsequent incarceration: one against the 8t&torida and one agest FBI agent Steve E

Ibison.SeeCase Nos. 12-1566-LPS, 12-1567-LPS. A revidwhe cases reveals them to be t
same seven cases, together with identical motmsnsolidate, to disqualify judges, and for
emergency relief, that Plaintiff filed with this Court and which form the subject of the insta
Order.

The District of Delaware dismissed all seva Plaintiff’'s cases pursuant to 28 U.S.C.
81915 as frivolous and malicious, for failure tatsta claim, and as time-barred or barred by
Eleventh Amendment immunitgeeCase No. 12-1719, Dkt. # 7 (Apr. 8, 2013); Case No. 11
1566, Dkt. # 17 (Apr. 8, 2013); Case No. 12-1567. BKR2 (Apr. 8, 2013). The Third Circuit
affirmed all seven dismissals on appé&sde Day v. Toneb30 Fed.Appx. 118 (3d Cir. 2013);
Day v. Florida 530 Fed.Appx. 134 (3d Cir. 2013)ay v. Ibison530 F3d.Appx. 130 (3d Cir.
2013). The district court additionglissued an order to show s@uwhy Plaintiff should not be
enjoined from filing any complaint, lawsuit, or petition for writ of mandamus in an effort to
avoid sanctions imposed by the Middistrict of Florida or related to the criminal misdemes
stalking case filed against him on July 6, 200Bhdugh Plaintiff responded to the show caus
order, the court found thais responses failed to addressdbert’s concerns and instead spo
to the issues of jurisdiion and right to appeateeCase No. 12-1718, Dkt. # 20, p. 4 (July 27
2013). The court accordingly issued an orderiamg Plaintiff from fling a case on related

grounds without prior authimation of the Courtld.

LIN"4
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Having had his identical set of complaints dssed by at least two U.S. District Courf
and faced with bar orders enjoining similamigs, Mr. Day now tries his luck with the Wester
District of Washington. The senenstant cases involve: (1) thea&t of Florida, described as g
criminal appeal of Case No. 09-4772MMAWS, PaSouinty, Florida, with all remedies in the
Florida criminal courts having been exhaustedsg€CNo. 14-367RSM); (2) F.B.l. agent Steve
Ibison, special agent-in charge of the Tampariéa F.B.1. office, for alleged violations of
Plaintiff’'s constitutional rights under 42 U.S.C. 8 1983 and conspiracy under 42 U.S.C. §
(Case No. 14-369RSM); (3) Pasco County Sheriifepartment, Detective Daniel Toner, and
Donna H. Newton, also for alleged constitutionala&iions pursuant to 42 U.S.C. § 1983 and
1985 (Case No. 14-377); (4) Floridaatt Court Judge Daniel Diskdyis judicial assistant, and
an attorney representing thalktng victim, pursuant to 42 U.S.C. § 1983 and 8§ 1985 (Case
14-378); (5) Sheriff Bob WhitdRasco County Sheriff’'s Department, and Major Brian Head
challenging conditions of Plaiffits confinement at the Pasca(nty Detention Center pursua
to 42 U.S.C. § 1983 and conspiracy undelJ42.C. § 1985 (Case No. 14-379); (6) Wal-Mart
Stores, Inc. and Plaintiff'supervisor, purportedly as aebk-action suit, asserting age
discrimination and negligence (Case No. 14-388y (7) ten defendants including judges,
prosecutors, jurors, and others involved in tlagestourt stalking case, seeking damages rela
to Plaintiff’'s conviction (Cas No. 14-381). The instant Order considers all seven cases.

L egal Standards

A plaintiff “must plead a short and plain satent of the claim showing that the plead
is entitled to relief.” Fed. R. Civ. P. 8(a)(2).d purpose of this pleading requirement is to “g
the defendant fair notice of what the.aioh is and the grounds upon which it resiell

Atlantic Corp. v. Twomb|y650 U.S. 544, 555 (2007). To meet this pleading standard, “a

S
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complaint must contain sufficient factual matter, ategas true, to state a claim to relief tha
plausible on its face,” and wouldettefore allow “the court to drathe reasonable inference th
the defendant is liable for the misconduct allegédticroft v. Igbgl556 U.S. 662, 678 (2009)
The Court accepts as true all “well-pleadacdtual allegations” in the complaid. at 679.
However, the court is not bound to accept aslahbels, formulaic recitatns of elements of a
claim, or legal conclusion®ached as factual allegatiodsvombly 550 U.S. at 555. A
complaint must do more than “tender[] naked assertions devoid ofrftatiieal enhancement.

Igbal, 556 U.S. at 678 (internal quotations omitted).

[is

at

Once a complaint is filesh forma pauperisthe Court must dismiss it prior to service if it

is “frivolous or malicious,” “fals to state a claim on whichlief can be granted,” or “seeks
monetary relief against a defemtiavho is immune from such relief.” 28 U.S.C. § 1915(e)(2)
See alspFranklin v. Murphy 745 F.2d 1221, 1226-27 (9th Cir. 1984gcoub v. U.$2007 WL
2745386 (W.D. Wash. 2007). This provisimandating dismissal applies to mlforma
pauperisactions, whether or not tidaintiff is incarceratedsee Lopez v. SmjtA03 F.3d 1122,
1229 (9th Cir. 2000)(en banc). The Court hgids seplaintiffs to less stringent pleading
standards and liberally canges the complaint in the light most favorable fwra seplaintiff.
See Erickson v. ParduS51 U.S. 89, 93 (2007)(“[Apro secomplaint, however inartfully
pleaded, must be held to less stringeatdards than formal pleadings drafted by
lawyers.”)(internal quotation omitted).

A complaint is frivolous if it lacksny arguable basis in law or fableitzke v. Williams
490 U.S. 319, 328-90 (1989). Pursuant to 28 U.8.1915 (e)(2)(B)(i), a court may dismiss &
claim that is based on an “indisputably mes#iéegal theory” or claims based on “clearly

baseless” factual contentionschuas those “describing fanti@sor delusional scenariodd. at

ORDER DISMISSING COMPLAINTS -7
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327. It is appropriate for a court dismiss a claim as factually frivolous “when the facts rise
the level of the irrational or wholly incredibihether or not there are judicially recognized
facts available to contradict thenDenton v. Hernande®s04 U.S. 25, 33 (1992).

“A separate standard for mabtisness is not well-establishedrbung v. Spizma2008
WL 678674, *2 (W.D. Wash. 2008xbdul-Adkbar v. Dept. of Cotr910 F.Supp.986 (D. Del.

1995),aff'd, 111 F.3d 125 (3d Cir.). Various Circultave offered objective instances of

malicious claimsC.f. Deutsch v. UniteBtates, 67 F.3d 1089, 1091-92 (3d Cir. 1995)(a disti

court “must engage in a subjediinquiry into the litigant’s mot@ations at the time of the filing
of the lawsuit to determine whether the actioansattempt to vex, to injure, or harass the
defendants.”) For instance, a district court rdesmiss a complaint if it threatens violence or
contains disrespectfulfierences to the couidee Crisafi v. Hollands55 F.2d 1305 (D.C. Cir.
1981). A court may also dismiss a complaint as nwalgif it is plainly dusive of the judicial
process or merely repeats pendimgreviously litigated claimdd.; Van Meter v. Morgan518
F.2d 366 (8th Cir. 1975Puhart v. Carlson469 F.2d 471 (10th Cir. 1972fpung 2008 WL
678674, at *3 (dismissing litigation as frivoloos the grounds that it “raises claims already
litigated and lost.”).

District courts are alseequired to dismiss an forma pauperisction that fails to state
claim for which relief can be grante8See Lope203 F.3d at 1127. The legal standard for
dismissing a complaint for failure to statelaim under 28 U.S.C. § 1915 (e)(2)(B)(ii) paralle
that used when ruling on dismissal undeddtal Rule of CivilProcedure 12(b)(6)d. When
dismissing a complaint undercsion 1915(e), the court givgso seplaintiffs leave to amend
unless “it is absolutely clear that the dediuties of the complaint could not be cured by

amendment.Cato v. United State§0 F.3d 1103, 1106 (9th Cir. 1995)(affirming dismissal 0

Ict
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frivolous complaint without leave to amendge Lopez203 F.3d at 1124 (holding that district
courts retain discretion to determine whettoegrant leave to amend when dismisstogiplaint
under 28 U.S.C. § 1915(e) for failure to state a claim).
Analysis

As an initial matter, the Court notes tladitof Plaintiff's complaints have been
previously litigated and dismissed on at leagt oocasion. Plaintiff clearlgrings them to the
Western District of Washington trcumvent bar orders issued tther U.S. District Courts ag
a result of a history of abug\and vexatious filings. The instant complaints further abuse the
judicial process and raise claims already liggb&and lost. They are therefore all subject to
dismissal under 28 U.S.C.1915(e)(2)(B)(i) as maliciou$ee, e.gCrisafi, 655 F.2d at 1309.
They are also all subject to dismisaatler the individual grunds that follow.

1) CaseNo. 14-367

The sole Defendant in Case No. 14-367 isStage of Florida. Platiff's claims, brought
under 42 U.S.C. § 1983, present grievances retatBthintiff's criminal conviction in Pasco
County. Indeed, Plaintiff stylizes his complaintaa&riminal appeal” of the Florida trial court’s

decision in Case No. 09-4772MMAWS. He alleges Hehas been denied meaningful accegs to

the Florida courts because he is “a paupérlaomeless with no money for an unconstitutiona
$4,000 filing fee.” Dkt. # 1, p. 2.

The Eleventh Amendment of the United States Constitution protects an unconsenting
state or state agency from suit brought in faleourt by one of itewn citizens as well as

citizens of another state, regardless of the relief soSglet.Seminole Tribe of Fla. V. Florida

! Although the Court does not dismiss the lawsuits suatsmonthese grounds, the Coalso notes that the cases
are improperly venued in the Western District of Washington and the Court lacks personal jurisgigtimost, if
not all, of the DefendantSeeFed. R. Civ. P. 12(b)(2),(3).

ORDER DISMISSING COMPLAINTS -9
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517 U.S. 44, 54 - 58 (199&delman v. Jordgm15 U.S. 651 (1974). The United States
Supreme Court has explained that the Eleventh Amendment thereby “serves to avoid the
indignity of subjecting a State the coercive process of judiciaibunals at the insistence of
private parties.'Seminole Tribg517 U.S. at 58 (internal quaitans omitted). The Eleventh
Circuit has determined that Coegs did not intend to abrogatestate’s Eleventh Amendment
immunity in suits under 42 U.S.C. § 1983, and that Florida has ne¢avéis sovereign
immunity in such suitsSee Zatler v. Wainwrigh802 F.2d 397, 400 (11th Cir. 1986).

The Court accordingly dismisses Pi#if’'s complaint under 28 U.S.C. §
1915(e)(2)(B)(iii) as Defendant is immune from Sutee Day v. State of Florid€ase No. 12-
1567 (Apr. 8, 2013)(dismissing identical complainbasred by Florida’'sovereign immunity);
Gross v. White340 Fed.Appx. 527, 530 (11th Cir. 2009)cBese this defect is fatal to
Plaintiff's complaint and cannot be cured by ach@ent, Plaintiff's action is dismissed with
prejudice, and ajpending motions are denied as moot.

2) CaseNo. 14-369

Plaintiff brings claims against F.B.l. ageSteve E. Ibison for alleged violations of his

constitutional rights under 42 U.S.C. § 1983 and conspiracy under 42 U.S.C. § 1985. Plaintiff

alleges that Ibison failed to perform an inveatign or contact Plairffifollowing his December
6, 2010 complaint to the F.B.l. concerning hisgdidly false imprisonment in the Pasco Cour
Detention Center and alleged crirairtonduct by judicial officialsSeeDkt. # 4, p. 3. Plaintiff
also alleges that Ibison engage a conspiracy with unnaméagents and servants and co-

conspirators” to deprive him of his constitutional rights.

2 As to the allegedly unconstitutional $4000 filing fee, the €also notes that this was not a fee, but rather a fi
that the U.S. District Court for the Htile District of Florida imposed as audt of Plaintiff's history of vexatious
and harassing filings. Moreover, the Middle DistricFHtdrida screened and dismissed Plaintiff’'s complaints

Nty

ne

pertaining to his criminal misdemeanor case notwithstanding a bar order and the unpaid fine.
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To state a claim under 42 U.S.C. § 1983, rRiffis complaint must allege that 1)
Defendant acted under state authority, or colatate law, and 2) his conduct deprived Plain
of a right, privilege, or immunity secured by the Constitution or laws of the United States.

Parratt v. Taylor 451 U.S. 527, 535 (19819yerruled on other ground®aniels v. Williams

474 U.S. 327 (1986). Section 1983idy an appropriate aventeremedy the alleged wrong if

both of these essential elements are prebiaytgood v. Younge769 F.2d 1350, 1354 (9th Cin.

1985),cert. denied478 U.S. 1020 (1986).
Plaintiff has failed to make this showirfgee Day v. IbisqrCase No. 12-1566 (Apr. 8,
2013). His complaint does not allege that Ibiseas acting under the color of state law in

failing to investigate Plaintiff ©ecember 3, 2010 complaint. Indeed, Ibison, an F.B.l. agen

federal and not a State actor. By the very tesfite statute, 8 1983 precludes liability againg

federal government actorglorse v. North Coast Opportunities, Int18 F.3d 1338, 1343 (9th
Cir. 1997). Federal officials are only liable @n® 1983 where there as“sufficiently close
nexus between the State and the challenged actitwe ¢flederal actors] so that the action of t

latter may be fairly treated #éisat of the State itselflbrahim v. Dept. of Homeland Seb38

F.3d 1250, 1257 (9th Cir. 2008)(quotiGgbrera v. Martin 973 F.2d 735, 744 (9th Cir. 1992)).

Mr. Day states claims solely against Ibisoradederal actor and alleges no nexus between |
and the State or local government that would jitethre Court to treat Ib@n’s actions as those
the State itself. According, the 8 1983 actions againstiison are not cognizable.

To the extent that Plaintiff seeks to challerfge fact or duration dfis confinement, his
sole federal remedy is by way a writ of habeas corpuSee Preiser v. Rodriguetll U.S. 475
(1973). Plaintiff's action is thus also barredibgck v. Humphreys12 U.S. 477 (1994), in whig

the Supreme Court held that a plaintifiuédd not recover damages under § 1983 for alleged

ff
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wrongful incarceration unless peoves that the conviction sentence had been reversed on
direct appeal, expunged by executirder, declared invalid by a state tribunal, or called intg
guestion by a federal court’s issgarof a writ of habeas corpusee alspButterfield v. Bail
420 F.3d 1023, 1025 (9th Cir. 199P)aintiff has neither alleged nproven that his conviction
or sentence was reversed or invalidated. To tkenéthat he seeks thallenge his conviction
and/or confinement, his claim cannot yet be maintaiSed. Trimble v. City of Santa Rp48
F.3d 583, 585 (9th Cir. 1995)(affirming dismiksathout prejudice of 8§ 1983 action barred by
Heck.

In light of the Court’s obligatin to construe the pleadingsb seplaintiffs liberally,
the Court also considers whether.Nday states a claim pursuantBivens v. Six Unknown
Named Agents of the Federal Bureau of Narcod€3 U.S. 388 (1971pee Walker v. Schult
717 F.3d 119, 123 n. 5 (2d Cir. 2013)(construingpacagainst federal officials brougpto se
under 42 U.S.C. § 1983 aBavensaction). Parallel to a § 1983 claim, Plaintiff must establis
two elements to bring aigate right of action undeBivensand its progenyl) that a right
secured by the Constitution or laws of the Uniitates was violated, and 2) that the alleged
deprivation was committed by a federal actan Strum v. Lawrf40 F.2d 406, 409 (9th Cir.
1991). Here, Mr. Day claims that due to Ibisdfillegal conduct of pushing [his] FBI complain
under the rug,” he was denied due process anal @gotection of the & in violation of his
Fifth Amendment Rights and was subject to tewmal unusual punishment in violation of the
Eighth Amendment. Dkt. # 4, p. 4.

To the extent that Plaintiff pursue8asensaction, his complaint still fails to state a
plausible claim for relief because he has not malifacts sufficient to state a constitutional

violation. To establish a Fifth Amendment duegass claim, Plaintiffnust show that the

ORDER DISMISSING COMPLAINTS - 12
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government deprived him of a liberty or pragenterest without nate or a meaningful
opportunity to be hear&ee Mathews v. Eldridgé24 U.S. 319, 348 (1978plaintiff's claim
that Ibison failed to respond ks FBI complaint does not amounota violation of his Fifth
Amendment due process righBee Day v. 1bisqr530 Fed.Appx. at 133. Plaintiff’'s complaint
also failed to allege facts sufficient to stateegnal protection claim, as he has not alleged th
he was treated differently fromrars who were similarly situate8ee McLean v. Crabtre&73
F.3d 1176, 1185 (9th Cir. 1999)(equal protectionatioh requires petitioer to show that
similarly situated peoplare treated differentlyReeb v. Thoma$&36 F.3d 1224, 1228 n. 4 (9t
Cir. 2011) (petitioner’s equgrotection claim fails because he did not present facts
demonstrating differential treatménPlaintiff’'s complaint also dmely fails to plead facts in
support of an Eighth Amendment claim for draed unusual punishment. “To sustain an Eig
Amendment claim, the plaintiff must prove a d@rmf ‘the minimal civilized measure of life’s
necessities.Keenan v. Hall83 F.3d 1083, 1089 {Cir. 1996)(quotindkhodes v. Chapman
452 U.S. 337, 347 (1981)). Plaintiff's claim agailiéson is that he ignored his complaint, no
that he deprived him of the “minimal civilizedeasure of life’s necessities” while Plaintiff waj
incarcerated.

Plaintiff's claim for conspiracyo interfere with civil rghts under 42 U.S.C. § 1985 is
inadequately pled and frivolous. Plaintiff failsgmvide any detail to enébthe Court to discer
which of the three sections of 42 U.S.C. § 1B8%rings his claim undePlaintiff merely
alleges a legal conclusion in a conclusonnme, entirely unsupported by facts. Indeed, the
complaint fails to allege any overt acts bg tihnamed Defendants or show any link betweer

actions by Defendant and the claimed deprivation.
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The Court accordingly dismissed Case M-369 as frivolous and malicious and for
failure to state a claim on which relief candranted. 28 U.S.C. § 1914(e)(2)(B)(i),(ii). As
defects cannot be cured by amendment, Piestiomplaint is dismissed with prejudice.

3) Case No. 14-377

Plaintiff’'s complaint against the PasCounty Sheriff's Office, the Pasco County
detective who investigated the stalking chaegel the woman who made the charge of stalk
alleges violations of 42 U.S.C. § 1983 antig85 in similarly conclusory terms. The Court
concurs with the Middle District of Floridand the District of Delaware that Plaintiff's
complaint must be dismissed witheprdice as frivolous and maliciouSee In re Roy Day
Litigaiton, 2011 WL 550207 (“This complaint is nohly frivolous, it is outrageousay v.
White, et al. Case No. 12-1719 (Apr. 8, 2013). Again, thix no indication that Plaintiff's
conviction has been reversed, expunged, oladed invalid. His action for damages under 42
U.S.C. § 1983 is therefore barredigck v. Humphreys12 U.S. at 486-87. He again fails to
state any facts in support of his 42 U.$@.985 allegation. The Court also notes that the
complaint contains abusive and malicious lamgyaalling the victim a “whore,” “lesbian,”
“devil,” “Grinch,” “Frankenstein,” and “Witch Mgrit.” His malidous complaint manifests an
obvious intention to harass the Defendantsdamdeans the integrity of this Court.

4) Case No. 14-378

Plaintiff's complaint under Case No. 14-3@@cerns the issuance of an injunction
against Day in a suit brought by the stalkingtim in Pasco County Circuit Court. His
allegations against the Judge tissed the injunction, his judaliassistant, and the attorney
representing the victim are also dismissaeith wrejudice as frivolous and malicious and as

seeking monetary relief against amnune defendant. 28 U.S.C. § 1915(¢e)(2)(B).

ORDER DISMISSING COMPLAINTS - 14
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As Plaintiff has been told on multiple ocaass, the Defendant Judge is shielded from
suit under the doctrine of judicimhmunity. “[A] judicial officer, in exercising the authority
vested in him, [should] be free to act upos dwwn convictions, without apprehension of

personal consequences to himseftimp v. Sparkmad35 U.S. 349, 355 (1978)(internal

guotations omitted). As a consequence, “judge®ofts of superior or general jurisdiction are

not liable to civil actions for #@ir judicial acts, even when suahts...are alleged to have beer
done maliciously or corruptlyfd. at 355-56 (internal quotations omitted). A judge is immun
from suit if “at the time he took the challengaction he had jurisdiction over the subject mat
before him.”Id. at 356. Plaintiff does not allege that hefendant Judge lacked jurisdiction b
rather accuses the Judge of conspiring to faisgbrison him. Plaintiff's claims against the
Judge are therefore badtelhe judicial assistaim likely also covered byudicial immunity, and
the complaint, in any event, &ntirely devoid of facts as teer supposed infringing activities.
The victim’s attorney is privileged from suit werdFlorida law in connection with his actions
representing the victim in the underlying mattse Delmonico v. Traynelr16 So.3d 1205 (FI
2013);Williams v. Carneyl157 Fed.Appx. 103, 107-8 (11th C005)(absolute privilege “bars
tort claims based on the counsel’s conduct dutiegcourse of litigation”). The complaint alsg
lacks any facts regardéis infringing conduct.

5) CaseNo. 14-379

Plaintiff brings claims pursud to 42 U.S.C. § 1983 challenging the conditions of his
confinement at Pasco County Detention Centevelbas a conspiracy claim under 42 U.S.C.
1985 for acts that allegedly occurred while hes\wecarcerated. Plaintiff accuses Defendants

establishing a “cesspool of miamagement,” depriving him of adequate food, and excessivs
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air conditioning the facility. Halso asserts that guards were corrupt and set up inmates to
attacked. While some of these allegations ararty frivolous, all of them are time-barred.

The statue of limitations for claimsising under § 1983 and § 1985 are borrowed fro
the forum state’s personal injury statusee Wilson v. Garcja71 U.S. 261, 266-67 (1985).
After several rounds of forum-shopping, Pldintias now selected Washington as the forum
state to file his lawsuits. In Washington, Rl#f’'s 8 1983 and § 1985 claims are subject to a
three-year limitations peyd provided by RCW 4.16.080(Bagley v. CMC Real Estate Corp.
923 F.2d 758 (9th Cir. 1991)( applying the threadtystatute of limitations to 42 U.S.C. § 198
andBivensactions brought in Washington). A fedéclaim accrues, and the statute of
limitations begins to run, when the plaintiff “knever has reason to know of the injury which
the basis of the actionld. (quotingNorco Construction, Inc. v. King Coun§01 F.2d 1143,
1145 (9th Cir. 1986)). Plaintiff was incarcermia Land O’Lakes Florida from October 9, 200
through August 6, 2010. It is evidéndm the face of his complaint that his claims are barreg
the three-year limitations period, and Plaintifs ot argued for a stay of the limitations perig
or alleged any facts that wouhderit tolling. As Plaintiff cannostate a claim on which relief
may be granted, his complaint is dismispadsuant to 28 U.S.C. § 1915(e)(2)(B)(ii). As
Plaintiff brings this claim aftehaving twice litigated it and &, the Court now denies it with
prejudice as malicious.

6) Case No. 14-380

Plaintiff's complaint against Wal-Mart andshiormer supervisor is frivolous. Plaintiff
purports to bring the case as asd action but, as the Middle Distrof Florida found, is clearly,
incapable of fairly and adequately representing the cgesf:ed. R. Civ. P. 23(a)(4)n re Roy

Day Litigation 2011 WL 550207 at *2. On the merits, Ptéfrfails to state a claim for age
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discrimination as he has entirely negfied to identify @omparator populatiorsee Blair v.
Alaskan Copper and Brass C@009 WL 2029963, *7 (“[T]he ‘simildy situated’ analysis is
stringent.”);Brillinger v. City of Lake Worth317 Fed.Appx. 871 (11th Cir.). His claim for
disability discrimination also fails as he has pot forth evidence that he is “disabled” within
the meaning of the Americans with Disabilities Act, 42 U.S.C. § 12112(a). To the contrary
Plaintiff describes himself as “in excellent heatithe age of sixty-four (runs one hour each
day, and performs negative resistive exercisky,cglong with proper nutrition).” Dkt. # 4, p. 9
Finally, Plaintiff's complaint is rife witlscandalous and impertinent material, including
references to his supervisor as a “*high schtmllly and thug™” and toVal-Mart employees as
“derelicts, drug addicts, alcohc$, tattoo freaks, whores, [andgbians.” Such degrading
commentary, coupled with the frivolous and malis claims, justifies the dismissal of his
complaint with prejudice.

(7) Case No. 14-381

Plaintiff's 49-page complaint bringsadins under 42 U.S.C. § 1983 and § 1985 again
ten defendants, including state and federal jadggrosecutor, the attorney who defended D
in his state appeal, two courpaaters, and a juror who was paftthe panel that considered
Day’s appeal. As previousbtated, Plaintiff's complaintsnder 42 U.S.C. § 1983 and § 1985
pertaining to his 2009 trial anddarceration are time-barred, thive judges are entitled to
immunity from suit, and the prosecutor and dstelawyer are immune under Florida’s litigat
privilege. The juror too is immune from suithite v. Hegerhors#418 F.2d 894, 895 (9th Cir.
1969),cert. denied398 U.S. 912 (1970). The complaint alsitsfto allege any facts that woulg
support a claim against the court repatdihe lawsuit is further barred undéeckto the extent

that it seeks damages related to Day’s cdiondor stalking. The comint is accordingly
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dismissed with prejudice as frivolous and malicious and for seeking monetary relief again
immune defendants.
Show Cause
As discussed supra, Plaintiff has manifesteegxtensive history of filing abusive and

vexatious litigation in multiple U.S. Distri€ourts. Since the criminal misdemeanor stalking

case was filed against him on July 6, 2009, Plaifitedl five complaints stemming from it in the

U.S. District Court for the Midd! District of Florida and seveaomplaints in the District of
Delaware, all of which were dismissed as froued and which resulted orders enjoining him
from filing related litigation in bdt Districts. Plaintiff has now fild these same seven lawsuits
the Western District of Wastgton in a transparent attempt to evade the $4,000 sanction
imposed against him by the Middle Districtidbrida and in the hopes of receiving more
favorable treatment than he garnered by the DistfiDelaware. The Court, for the third time
screens and dismisses the casesyant to 28 U.S.C. § 1915(e).

The All Writs Act, 28 U.S.C. § 1651(a), gratie district court inherent power to ente
pre-filing orders againsexatious litigantsWeissman v. Quail Lodge 1nd.79 F.3d 1194, 1197
(9th Cir. 1999). Because such orders “tread litigant’s due process right of access to the
courts,” courts issue pre-filingrders only upon careful consideaatiand in rare circumstance
Molski v. Evergreen Dynasty Cor@00 F.3d 1047, 1057 (9th Cir. 2007). “Nevertheless,
‘[fllagrant abuse of the judicial process canhettolerated because it enables one person to
preempt the use of judicial tintlkeat properly could be used tortsider the meritorious claims
other litigants.””ld. (quotingDe Long v. Hennesse912 F.2d 1144, 1148 (9th Cir. 1990). The
Ninth Circuit Court of Appeals lsaestablished four famts that district courts must consider

prior to entering a pre-filing ordelDe Long 912 F.2cht 1147. First, the litigant must be given

t

[2]

50N

=

U7

Df

ORDER DISMISSING COMPLAINTS - 18



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

notice and an opportunity to respond to the ordéarbet is issued to $iafy the requirements of
due procesdd. Second, the court must compilen“adequate record for reviewd. at 1148.
Third, the court must make substize findings about whether plaifiits litigation is frivolous or
harassingld. Fourth, the pre-filing order “must be nawly tailored to closely fit the specific
vice encountered fd.

The Court accordingly ORDERS Mr. Day $1OW CAUSE, in wriing, within forty-

five (45) day=of this Order why he should not be enjoined from filing any complaint, lawsuljt, or

petition for writ of mandamus in the United Stalstrict Court for tle Western District of
Washington 1) in an effort avoid the sanctions imposed upomty the United States Distri¢t
Court of the Middle District of Erida, or 2) regarding or relag to the criminal misdemeanor
stalking case filed against him on July 6, 2009 inGhreuit Court of the Sixtt Judicial Circuit in
and for Pasco County, Florida, wherein heyi@und guilty and sentenced, including but not
limited to actions against the State of Flasi&heriff Bob WhitePasco County Sheriff’'s
Department, Major Brian Head, Detective Darlioner, Donna HNewton, Daniel Diskey,
Brian Aungst, Jr., Mary Flanerty, Wal-Mart S¢gt Inc., James Schroder, Debra Roberts, Chris
Sprowls, Lynda Barack, Sabrina Farides, Elain ldptraurie Norse, Stanley R. Mills, Elizabeth
Kovachevich, Susan H. Black, J. Edmondson, and Steve E. Ibison.
Conclusion
For the reasons set forth above, the Court hereby ORDERS that:
(1) The seven cases considered herein aresedcand DISMISSED with prejudice pursugnt
to 28 U.S.C. § 1915(e).

(2) All pending motions are denied as moot.
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(3) Plaintiff is ORDERED to SHOW EUSE within forty-five (45) daysas stated above,

why the Court should not issue a pre-filingdér enjoining him from filing a complaint
1) in an effort to avoid sanctions imposedthg Middle District of Fbrida, or 2) related
to the criminal misdemeanor stalking cagedfagainst him in Pasco County, Florida g
July 6, 20009.

Dated this 18 day of April 2014.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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