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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
KAREN RISPOLI Case No. C14-cv-00395RSM
Plaintiff, ORDER GRANTING DEFENDANT’S

MOTION TO DISMISS
V.

KING COUNTY, a Washington municipal
corporation; KING COUNTY
DEPARTMENT OF TRANSPORTATION,
METRO TRANSIT DIVISION.

Defendants.

THIS MATTER comes before the Court upon fidm to Dismiss for Failure to State a

Claim on which Relief Can be Granted by Defant King County (herpeafter the “County”)

Doc. 10

Dkt. # 4. Having considered Plaintiff's Complaint, Defendant’s moving papers and Plaintiff's

opposition thereto, as well as applicable case the Court grants Defendant’s Motion and
dismisses Plaintiff's Complaint with leat® amend for the reasons stated herein.
BACKGROUND
Plaintiff Karen Rispoli filed the instal@omplaint against Defendants the County ang
King County Department of Transportation, Mefiransit Division (heginafter, “Metro”),
asserting five causes of action: (1) sexual $&rent and discrimination in violation of the
Washington Law Against Discrimination (“WLAT) RCW 49.60, (2) intentional infliction of

emotional distress, (3) negligent infliction of emotional distress, (4) negligent supervision

ORDER GRANTING DEFENDANT’S MOTION TO DISMISS — 1

and

Dock

pts.Justia.com


http://dockets.justia.com/docket/washington/wawdce/2:2014cv00395/199584/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2014cv00395/199584/10/
http://dockets.justia.com/

O 0 NN O O &~ W=

N N N D N N DD DN DN R R R m, R, |, o, = )
o NI N O bk W N RO VO 0NN SN O kW NN =R O

retention, and (5) denial equal protection in vialtion of 42 U.S.C. § 198%eeDkt. # 1, Ex. A
(Compl.). The County timely removed the actionhis Court on this basis of its federal queg
jurisdiction over Plaintiff's 8 1983 claim and gsipplemental jurisdictioaver Plaintiff's state
law claims.SeeDkt. # 1.

The Complaint alleges that Plaintiff is amais been an employee of Metro for the pag
several years. Compl., § 3.1. It asserts thatugfnout her employment, Plaintiff “has been th
recipient of unwelcome and inappropriate sexual comments from male co-workers” and {
“has been harrassed, including sexually hadaaed discriminated against based on her ge
and sexual orientation” and subject to ati®snd discriminatory work environmelat at 1
3.2, 3.3. Plaintiff asserts that Mefiailed to take remedial actiomgainst Plaintiff’'s male co-
workers after receiving Plaintiff’'s corfgants about their offending condudd. at 1 3.4, 3.5.
She further asserts that Metro unlawfully retd against her in response to unspecified
protected activity, including her oppositiongdractices in contravention of the WLADRI. at

3.6. As a consequence, she has allggeulifered adverse employment actiddsThe

Complaint contains no further factual detail cemming the nature of the offending activity, it$

timeframe, its perpetrators, Plaintiff's protegttactivity, or the alleged adverse employment
actions that she suffered.
LEGAL STANDARD
To survive a motion to dismiss under Ruleld®g), “a complaint must contain sufficie

factual matter, accepted as trlie,state a claim to relief thag plausible on its face.”Ashcroft

v. Igbal 556 U.S. 662678 (quotingBell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007)).

Where the plaintiff fails to “nudge[] [her] clainaross the line from conceivable to plausibls

[her] complaint must be dismissedWombly 550 U.S. at 570A claim is facially plausible if
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the plaintiff has pled “factualantent that allows the court toaidv the reasonable inference th

the defendant is liable for the misconduct allegddbial, 556 U.S. at 678. “Threadbare recit

of the elements of a cause of action, suppdrtechere conclusory statements, do not suffice.

Id. (citing Twombly 550 U.S. at 555). In other words, fhlaintiff must provide grounds for he
entitlement to relief that amount to morathabels or conclusions and extend beyond a
formulaic recitation of the ements of a cause of actidiwombly 550 U.S. at 545. In making
Rule 12(b)(6) assessment, the court accepts adl &leiged in the complaint as true, and ma
all inferences in the light mo&vorable to the non-moving partfdaker v. Riverside County

Office of Educ.584 F.3d 821, 824 (9th Cir. 2009 t@rnal citations omitted).

“The court should freely give &e [to amend] when justice so requires.” Fed. R. Ciy.

15(a)(2). Where claims are dismissed under Ral®)(6), the court ‘sould grant leave to
amend...unless it determines thia¢ pleading could not possildie cured by the allegation of
other facts."Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000). Leave to amend need nd

granted, and dismissal may be ordered witjudice, if amendment would be futi&teckman

at

als

=

a

kes

t be

Hart Brewing, Inc, 143 F.3d 1293, 1298 (9th Cir. 1998&e also Lucas v. Dept. of Correctiphs

66 F.3d 245, 248 (9th Cir. 1995).
DISCUSSION
The Court agrees with the County that Ri#ffts Complaint is subject to dismissal for
failure to plead sufficient facts to support a plalesclaim to relief. Plairiff’'s pleading consists
entirely of conclusory allegaths and recitation of the elemenfshe causes of action she
asserts, which do not suffice to establish facial plausib8igglgbal, 556 U.S. at 678. Though
the notice pleading standards of Federal Rule of Civil Procedure 8(d)esed ones, they are

not without teeth and cannot be met throughbidme assertion of legal conclusions. Rule 8
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requires that Plaintiff give famotice not only of her claims, bat the basis for them and the
“grounds upon which they restSwierkiewicz v. Sorem&34 U.S. 506, 508 (2002). To do so
she must provide “enough facts to state a cthemis plausible on its face” and “nudge [her]
claims across the line from conceivable to plausibtgal, 556 U.S. at 570 (discussing
Swierkiewicz534 U.S. 506). Plaintiff's failure to prale any facts about the allegedly harras
conduct, her protected activity, and the adeeemployment actions she suffered robs
Defendants of notice of the grounds of her claamg an opportunity to meaningfully respong
also precludes the Court from assessing whdteeclaims haveatial plausibility.
On response, Plaintiff accused Defendantti@impting to apply a heightened pleadil
standard to her claimSeeDkt. # 6, p. 1. Plaintiff's accusation is based on a miscomprehef
of Rule 8's requirements. Bwierkiewiczthe Supreme Court reject the application of
heightened pleading standards €lsas those applicable tatrd claims under Rule 9 —to a
work place discrimination complaint in holding tlsaich a complaint need not contain speci
facts establishing a prima facie caseiider to survive a motion to dismiswierkiewicz534
U.S. at 508Igbal later made clear that its holdingSwierkiewicalid not abbrogate Rule 8's
requirement for fact-based pleadings in disanetion cases. The Courtcified that the Secor

Circuit had erred in requiring Serkiewicz to “allege certaindalitional facts” that may have

been needed at the trial stalgeyond the factual detaiprovided in his complaint of the events

leading to his termination, relevant dates, aresaand nationalities of relevant persons invo
in his terminationld. Here, Plaintiff has provided no such facts.

For instance, to support a claim for hostilerkvenvironment, Plaiiff must show that
she suffered harrasment that was (1) unwelc¢®)accurred because of protected status, (1

affects the terms and conditions of her emplent, and (4) is imputable to the employer.
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Glasgow c. Georgia-Pacific Corpl03 Wash. 2d 401, 406-07 (1985). To satisfy the third
element, it is not sufficient that the conduct is meoéfensive; it must be sufficiently severe
alter Plaintiff’'s working conditionsSee Crownover v. State ex rel. Dept’s of Transfs Wn.
App. 131, 145 (2001). To support a retaliation clahe must show that she (1) engaged in
statutorily protected activity, (2) sufferedgnizable adverse employment action, meaning g
tangible change in employment status, and (3)ttieak is a causal linketween the activity an
the adverse actiosee Short v. Battle Ground Sch. Djst69 Wn. App. 188, 205 (2012);
Crownover 165 Wn. App. at 148-49.

Plaintiff has not provided fastto support these elemen8he has provided no factual
details to make out a hostile work ermnment claim beyond alleging that she suffered
unspecified forms of offensiveonduct on unspecified dates dndunspecified persons and tl
Defendants failed to respond to her complaintg Silarly has failed to notify Defendants ¢
any facts as to the type and i of protected activity she engaged in and allegedly advers
employment actions she suffered. Further, Afaicdinnot show that she has pled a plausiblg
aiding and abbetting claiomder RCW 49.60.220, where she has not named or otherwise

identified in the complaint any individualipervisors who affirmatively engaged in

discriminatory conducBrown v. Scott Paper Worldwise C&43 Wn.2d 349, 360 n. 3 (2001).

Again, Plaintiff cannot meet ¢éhalbeit liberal standards nbtice pleading by simply listing
causes of actions and reciting their elementsiléNter factual allegatits are entitled to a

presumption of accuracy, her legal conclusions are not.

Particularly problematic is Rintiff’'s complete failure toleege facts to support the claim

on which federal jurisdiciton rest$o state a claim under 42 U.S&1983 for a violation of th

Equal Protection Clause, Plaintiff “must show ttiet defendants acted with an intent or pur
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to discriminate against [her] basegom membership in a protected clagdairenv. Harrington
152 F.3d 1193, 1194 (9th Cir. 1998). As the Ninth Circuit instructed in dismissing the cor
in Barren, plaintiff “must allege facts, not simply conclusions, that show than an individua|
personally involved in the depation of [her] civil rights.”ld. Rispoli has again failed to alleg
any facts regarding the involvement of any indials and the nature of the discrimination. 3
has also failed to plead any facts to supportoavsty that Defendants e with the requisite
intent.

Finally, Plaintiff concedes that she has failed to sufficiently plead claims of intentiq
and negligent infliction of emotional distress. State a claim for the todf outrage, Plaintiff
must allege conduct predicatedlmghavior that is “so outreageoimscharacter and so exterm
in degree, as to go beyond all possible bounds of dece@aynbsy v. Samso®5 Wn.2d 52, §
(1975) (internal quotations ommited). The tort does not embrace “mere insults, threats,
annoyances, petty oppressioospther trivialities.”Kloepfel v. Bokgr149 Wn.2d 192, 196
(2003) (quotingarimsby 85 Wn. 2d at 59). The Court agredth the County that the absenc
of factual detail in Plaintiff's Complaint rkas it impossible to assess whether the conduct

which her claim is predicated meets this statidBurther, Plaintiff has failed to provide a

factual basis for her emotional distress clainmasate from that for her discrimination claimg.

Under Washington law, “a separate claim for emotional distress ongiensable when the
only factual basis for emotional disss was the discrimination clainChea . Men’s Wearhou
Inc., 85 Wash.App.405 (19973ee also Haubry v. Snow06 Wn.App. 666, 678 (2002);
Musselman v. Nitchma2005 WL 1657077, * 7 (W.D. WasB005) (dismissing negligent
infliction of emotional distress claim on summguggment for failure to plead a separate fag

basis from his retaliation claim).
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Having determined that each of Plaintiff' sichs must be dismissed for failure to meeg

the requisite pleading standartsg Court must determine the appropriate remedy. While tf
Court may dismiss with prejudice where amendmemild be futile, the lack of factual detail
Plaintiff's pleadings makes it particularly difficuti make this assessment. In light of the lib

policy favoring amendment and thessibility that Plaintiff may be able to bolster her legal

conclusions with factseeFed. R. Civ. P. 15, the Court shalsahiss without prejudice and with

leave to amend. However, failure to provide ribguisite factual detawill subject any amendg
complaint to dismissal witprejudice. So too, Plaintifi®uld only replead her emotional
distress claims if she can in good faith show that they rely on a sezentat@ basis; otherwis
they too shall be dismissed with prejudice. Iintigf the extension th&laintiff has already
received to respond to Defendannotion, balanced against the demands of the holiday se
the Court determines that a 30-daadline for repleading is appropriate.
CONCLUSION

For the reasons stated herein, the Coarrtby ORDERS that Bendant’s Motion to
Dismiss (Dkt. # 4) is GRANTED. Plaintiff's Contgant is DISMISSED in its entirety without
prejudice and with leave to amak Plaintiff shall file an amendecomplaint within thirty (30)
days of the entry of this Order, which includesficient facts to adeqtely support her claims
The failure to comply with this deadline anitiwRule 8 pleading standards shall result in th
dismissal of Plaintiff'sclaims with prejudice.

DATED this 2 day of December 2014

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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