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ted States of America et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CARLOS DANIEL ACOSTA,
CASE NO. C14-420 RSM
Plaintiff,

BENCH ORDER, FINDINGS OF FACT,
AND CONCLUSIONS OF LAW

V.

UNITED STATES,et al,

N N N N N N N N N

Defendants.

. INTRODUCTION
In this action, Plaintiff, Carlos Daniel Asta (hereinafter “Mr. Acosta”), seeks
declaratory judgment that heasUnited States citizen by birth the United States. He furthg
seeks to compel the Defendants to issime a passport based on laisizenship. Defendant

have asserted that Mr. Acostasmaorn in Mexico and has not ntas burden of proving birth

Doc. 38

)

in the United States. The only issue is whetbader 8 U.S.C. § 1503(a), Mr. Acosta has et

his burden of proof of showing by a preponderapicthe evidence that he is a United States

citizen by birth in the UnitedStates. There is no issue whturalization, and no issue

derivative citizenship.

On March 23 and 24, 2015, the Court conducteérzch trial in this matter. Only My.

Acosta presented witnessesA court-certified Spanish-languageterpreter translated th

questions and answers for Mr. Acosta’s moted father during their testimony. Both sid
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submitted exhibits. Following the bench trial, the parties submitted proposed Findings
and Conclusions of Law. Dkts. #36 and #37.

Having considered the pleadings, trialiells, sworn testimonyof witnesses, an
exhibits, the Court now FINDS AND CONCLUDES that Mxcosta has met his burden
proving by a preponderance thie evidence that heas born in the Unite&tates, ananakes
the following Findings of Fact and Conclusions of Law.

. FACTSSTIPULATED BY THE PARTIES

1. Carlos Manuel Acosta Rodpiiez (father of Plaintiff{hereinafter “Carlos Manug
Acosta”) and Maria de los Angeles Me de Acosta (mother of Plaintif
(hereinafter “Maria Meraz de Acosta”) meeborn in Mexico, are citizens of Mexic
and have never been citizens of the United States.

2. Carlos Manuel Acosta ardaria Meraz de Acosta have two children, Celia Ma
Acosta and Carlos DagliAcosta (Plaintiff).

3. Celia Maria Acosta was born in Cuahtean@hihuahua, Mexico on September |
1979.

4. Carlos Daniel Acosta was born on July 23, 1983.

5. From May 1979 to December 1986, Carlos Manuel Acosta and Maria Mer
Acosta owned a home where they desi at Ruben Posada Pompa, 52
Fraccionamento, Cd. Juarez, Chihuahua, Mexico.

6. From 1979 through 1989, including during thesay of 1983, Carlos Manuel Acos
was employed as a maintenance manager by Instituto Mexicano del Segurg

(IMSS) hospitals in Mexico.

! SeePretrial Order at Dkt. #27.
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7. Carlos Manuel Acosta had a U.S. borderssing card that wassued on Februar
24, 1977. The border crossing card wagivhrough at least March 1, 1984.

8. Maria Meraz de Acosta had a U.S. bordesssing card that was issued on Ma
26, 1980. The border crossing card wakd through atéast March 1, 1984.

9. Josefa Gutierrez Cisneros was the aoihtMaria Meraz de Acosta. In 1983 s

owned a house and lived at 50418y Street, Center, Colorado.

10.Rodrigo Cisneros, born on October 1875, is the son oflosefa Gutierrez

Cisneros. In 1983 he lived at 584itley Street, Center, Colorado.

11.Josefa Gutierrez Cisneros passed away in October 2011.

12. A Birth Certificate for Carlos Daniel Acte stating Place of Birth as Cuauhtem
Chihuahua, Mexico and Datd Birth as July 23, 1983, wassued by the State
Chihuahua, Mexico, on August 5, 1983.

13.Cuauhtemoc is approximately 293 miles frarhere Mr. Acosta’'garents lived in

rch

ne

Df

Juarez, Mexico. Juarez is directly across o Grande from El Paso, Texas which

is the closest Port of Entry into the itéd States from both Cuauhemoc and Juar

14.A Birth Certificate for Carlos Daniel Axsta, stating Place of Birth as 504 Sut
Street, Center, Colorado, and Date aftiBias July 23, 1983, was registered by
State of Colorado on February 29, 1984.

15.Center Colorado is approximately 477 mifemsm where Mr. Acosta’s parents liveg
in Juarez, Mexico.

16.Carlos Daniel Acosta has a Baptismal Certificate that states that he was bap
St. Francis Jerome Church in Center|o€ado on October 16, 1983. The certificg

states that it was issued by Stafrcis Jerome Church on October 16, 1983.
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17.In July 2001 Carlos Daniel Acosta agiuated from Centro de Bachillerato

Tecnologico Agropecuario #90 (CBTA 90) High School in Cuauhten

Chihuahua, Mexico.

18.In June 2006 Carlos Dali Acosta graduated witta Bachelors degree in

Mechatronics Engineering from Instituto Tecnologico de Ciudad Cuauhtg
(ITCC).
19.From 2010 to the present Carlos Daniebsta has been engyled at the Boeing
Company in Everett, Washington. His currgosition is Mechanical and Structun
Engineering Manager.
20.0n or about August 1, 2006, the United St&epartment of State issued a passj
to Carlos Daniel Acosta.
21.0n April 26, 2013, the United States DepartmeiState issued ktter to Carlos
Daniel Acosta stating #t his passport was revoked.
22.0n August 11, 2013, when Carlos Daniel Aeoseturned from a business trip
Mexico, the United States Customs and Bordrotection confiscated his passpor
23.0n November 26, 2013, Carlos Daniel Azoapplied for a new U.S. passport.
24.0n February 24, 2014, the United States Department of State issued a letter ¢
the new passport applicatiotetl by Carlos Daniel Acosta.
[11.  CREDIBILITY OF THE WITNESSES
Mr. Acosta testified at trial, and presented three additional witnesses on his
including his cousin, Rodrigo Gutierrez; Hether, Carlos Manuel Acosta; and his moth
Maria de los AngeleMeraz de Acosta.The Court finds that all four withesses were credi

Their answers during testimony were completd appeared to be honest, and their deme
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and behavior on the witness stdadds the Court to conclude that they were truthful, cred

witnesses. See Singh-Kaur v. INS83 F.3d 1147, 1151 (9th Cir. 1999) (“We give ‘speg¢i

deference’ to a credibility deternation that is based on demeanor.”).

Weight is given to the [] judge’s tErminations of credibility for the
obvious reason that he sine “sees the wigss and hears them testify, while
the Board and the reviewing court look pitd cold records.” All aspects of

the witness’s demeanor — includingg texpression of his countenance, how
he sits or stands, whether he is thoately nervous, kicoloration during
critical examination, the modulation or pace of his speech and other non-
verbal communication — may convinceetlobserving trial judge that the
witness is testifying truthfully or faédy. The same very important factors,
however, are entirely unavailabledoeader of the transcript. . . .

Paredes-Urrestarazu v. INS6 F.3d 801, 818 (9th Cir. 1994).

While Mr. Acosta stands to gain from thisidation, and his family has an interest|i

testifying favorably for him, th€ourt nevertheless finds that they testified with forthrightr
and honesty.United States v. Hovsepia#22 F.3d 883, 888 {9Cir. 2005) én bang (“[T]he

district court was entitled to view Appelleas generally credible, dpite the government’
assertion that Appellees displayed an overall tHokandor and made self-serving assertion

. determinations to which wawe considerable deference.$ee also Kheiro v. Gonzalelt6

Fed. Appx. 302, 305, 2006 U.S. LEXIS 3306, *6 (9th 2006) (“The [judge] discounted thej

explanation because it wadfsgerving, a justification wéave repeatedly rejectedWatter of
Acosta 19 I. & N. Dec. 211, 218 (BIA 1985) (holdirtgat an applicant’s testimony cannot
rejected solely because it mée viewed as self-servingpverruled on other grounds b
Matter of Mogharrabj 19 I. & N. Dec. 439 (BIA 1987).

Further, all four witnesses were knowleddeadnd provided testimony that was help

to the Court. Generally, thegll answered questions cadiyi on both direct and cross

examination, even when such candor revealed that they had been previously untruthf

Court finds that such candor reinfes the credibility of the witrsses, particularly that of M.
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Acosta’s parents.SeeMarcos v. Gonzales410 F.3d 1112, 1117 (9th Cir. 2005) (noting t
“nothing in our case law suggedtsat, to be excusable, a lie stbe told out of fear; thg
underlying motive is not determinative.”).
IV. ADDITIONAL FINDINGSOF FACT
The Court now enters theadditional Findings of Fact:
25.Mr. Acosta’s cousin, Rodrigo Cisnerowstified about events at issue that
generally consistent withthe testimony of other witnesses whose me
competency to testify the Departmedid not challenge. The quality of h
recollection appeared normal for a perdos age recalling events that occuri
approximately 30 years earlier when hméelf was only seven years old. Dkt. #
at 10:8-30:4.

26.Mr. Acosta testified about events at issue that are generally consistent w

testimony of other witnesseghose mental competency testify the Department

did not challenge. The quality of his rdection appeared normal for a person
age. Dkt. #35 at 31:4-51:20.

27.Maria Meraz de Acosteestified about events at isstieat are generally consiste

with the testimony of othewitnesses whose mental mmpetency to testify the

Department did not challenge. The quatifyher recollection appeared normal fo
person her age recalling events that o@diapproximately 30 years earlier. D
#35 at 52:8-91:18.

28.Carlos Manuel Acostéestified about events at issue that are generally cons

with the testimony of othewitnesses whose mental apetency to testify the

Department did not challenge. The qualityhas recollection appeared normal fol
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person his age recalling events that oadirapproximately 30 years earlier. D
#35 at 92:11-144:6.

29.1n July 1983, Maria Meraz de Acosta and her husband decided to travel from J
Mexico to Center, Colorado to visit JéseGutierrez Cisneros, who had just be
diagnosed with cancer. Dkt. #3538:5-11, 56:7-17, and 94:21-95:4. At the tir
Maria was approximately seven mbstand three weeks pregnarid. at 56:24-
57:4, 75:9-11, and 115:18-20. The drive fréoarez, Mexico to Center, Colora
is approximately 8 ta0 hours by carld. at 56:21-23.

30. Prior to making the trip, Maria Meraz de dsta checked with hedoctors to make
sure it was safe for her to travel, and batictors told her that it was safe for her
travel to Colorado. Dkt. #35 &#7:20-25, 77:14-22, and 96:18-97:16.

31.0n Friday, July 22, 1983, Maria Meraz de Acosta and her husband and their

old daughter, Celia, drove from Juarez,¥ite to Center, Colorado, arriving in

Center, Colorado in the tafnoon. Dkt. #35 at 583-20, 94:13-95:6 and 96:5-¢
and Exhibit 14.
32.Maria Meraz de Acosta unexpectedly went into labor while she was in C
Colorado. Dkt. #35 at 59:2-60:5, 61:6-89:24-90:4 and 96:147. Carlos Manue
Acosta was not aware of any hospital in Center, Colorédlaat 101:16-21.
33.When Maria Meraz de Acosta began feel uncomfortable, Josefa Gutierr
Cisneros called a local “healer” whoshe knew. Dkt. #35 at 60:6-19 and 128:]

13. Maria Meraz de Acosta went inilmtense labor on the morning of July 2

Kt.

Juarez,

en

ne

lo

3 year

),

enter,

D
N

| O-

3,

1983. Id. at 79:13-22. The children in the house were sent to a bedroom uniil the

baby was born. Dkt. #35 at 12:7-13 and 98:21-99:5.
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34.Rodrigo Cisneros, although he was only seyegrs old at the timeecalls the night
Mr. Acosta was born: “| remember tleewas a lot of screaming and commotic
and pretty much | remember they put-usCarlos Acosta’s sister Celia, and N
younger brother, they put us in a bedroom, and they told us to stay there.
heard was screaming and running around, aatistipretty much it.” Dkt. #35 ¢
12:7-13.

35.Carlos Daniel Acosta was born in a roemJosefa Gutierrez Cisneros’ house
Center, Colorado on July 23, 1983. DKB5 at 12:1-4, 65:3-11 and 103:6-104:]
and Exhibits 20 and 21.

36.Rodrigo Cisneros saw Plaintiff the ddye was born, in his home in Cent
Colorado. Dkt. #35 &t1:24-12:6 and 12:14-16.

37.After the birth, Maria Meraz de Acostadileed to return as soon as possible
Juarez, Mexico, where her doctors wereated. Dkt. #35 at 63:3-6, 61:9-62:1
and 99:22-101:6.

38.0n July 24, 1983, late at night, Carlos vl Acosta and Maria Meraz de Acos
left Center, Colorado and drove back taréz, Mexico, with thir children. Dkt.
#35 at 100:10-12.

39.0n July 25, 1983, Maria Meraz de Acostent to Dr. Benitez-Vertiz, he

gynecologist in Juarez, Mexico, for a posttpe examination at the department

labor and delivery. Dkt. #35 at 697®:2, 81:23-82:9, 909-91:13, and 131:5¢

132:6, and Exhibit A-1. She was examinedhe labor and delivery department

July 25th at approximately 11:00 a.m. Exhibit A-1.
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40.During the week of July 25, 1983, Maria Me de Acosta attempted to obtai

vaccinations for Carlos Daniel Acostadoarez. Dkt. #35 at 66:20-69:2 and 83:

18. The vaccinations were refused becdhsee was no Mexican birth registratic
for Carlos Daniel Acostald.

41.Carlos Manuel Acostaeceived a new work assignment beginning on Augus
1983. Dkt. #35 at 66:20-230:3-8, 106:10-24 and 107:21-10Ble was transferre(
to the Taraumara Mountains to help build medical clinics in that area, an(
based in Cuahtemodd. On the weekend before August 1, 1983, Carlos Ma
Acosta and Maria Meraz de Acosta anelititwo children moved to Cuahtemold.
While Carlos Manuel Acosta worked in the Taraumara Mountains, Maria Mer
Acosta and the children stayed with her parents, who also lived in Cuahtéuing
at 66:20-67:3.

42.During the week of August 1, 1983, Mafideraz de Acosta attempted to obta
vaccinations for Carlos Daniel Acosta Cuahtemoc. The vaccinations we
refused because there was no birth registmafior Carlos Daniel Acosta. Dkt. #3
at 66:20-69:2 and 83:9-84:14.

43.0n August 5, 1983, Maria Meraz de Acostaaiiied a Mexican birth certificate fg
Carlos Daniel Acosta in Cuahtemddexico. Dkt. #35 a66:20-69:2, 83:9-84:14
and 105:17-106:24, and Exhibit 11. This bictirtificate states that Carlos Dan
Acosta was born in Cuahtemoc, Mexico. Exhibit 11.

44 Maria Meraz de Acosta and her husband believed that this birth certificat
necessary so that their soould get medical treatmeand vaccinations. Dkt. #3

at 66:20-69:2, 83:9-84:14 and 105:17-106:2¢hey did not procure the certifica
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for any nefarious purpose. In fact, thaig not believe there was anything “wron
with obtaining a Mexican birth registratidrecause they viewed it as reflecting
Mexican citizenship, due to the fact ttt was born of parents who were Mexig
citizens, and it did not entitle him to extranefits that he otherwise would not hg
received. Dkt. #35 at 142:19-143:7.

45.Carlos Manuel Acosta and Maria MerazAlsta used Mr. Acosta’s Mexican bir
certificate to procure him a Mexicaaccination card. Dkt. #35 at 136:15-19.

46.Mr. Acosta’s Mexican vaccination card, likes Mexican birth registration, state
that he was born on July 23, 1983Cnauhtemoc, Mexico. Exhibit A-4.

47.Carlos Manuel Acosta, and Maria Meraz Aleosta returned to Center, Colora

with their children in mid-Octobet983. Dkt. #35 at 70:9-17, 71:5-19 and 108:

23. They attempted to obtain a birth céstife for Carlos Daei Acosta, but the
person who registered births was not aldélaand they were nable to obtain g
birth certificate dung that trip. Id.

48.Carlos Daniel Acosta was baptized &t. Francis Jerome Church in Cent
Colorado on October 16, 1983. Dkt. #3578t9-71:8 and 108:6-23. A Baptism
Certificate was issued on October 16, 1983. Exhibit 12.

49.Carlos Manuel Acosta, and Maria Meraz Meosta returned to Center, Colora
with their children in February of 1984. Dkt. #35 at 71:20-72:14. During that
they applied for a birth certificate for Casl Daniel Acosta, stimg that he was borf
on July 23, 1983 in Center Coloradial. The certificate was later mailed to them

Mexico. Id. at 72:15-19 and Exhibit 1.
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50. Carlos Manuel Acosta and Maria MerazAtpsta used Mr. Acosta’s Mexican bir

51.Mr. Acosta’s parents havaways told him he was borin Center, Colorado. DKd.

52.Mr. Acosta’s parents have always toldhet family members that Mr. Acosta w

53.The common understanding, or reputatiamong Mr. Acosta’s family member

ORDER
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certificate to enroll him in kindergartefirst grade, middle school, high school a

college in Mexico. Dkt#35 at 87:3-13 and 134:17-135:7.

#35 at 32:22-25 and 33:1-6. No evidengas introduced dumg trial that Mr.
Acosta’s parents had ever told Mr. Acostaanyone else in their family that he w
born someplace other than Cent€plorado, including Mexico.SeeDkt. #35 at

17:21-18:1; 54:20-21; 74:1-93:18-19; and 111:3-6.

born in Center, ColoradoSeeDkt. #35 at 74:1-3 and 111:3-6.

including family members in Mexico, ihat Mr. Acosta waorn in the United
States. SeeDkt. #35 at 17:21-18:1; 54:20-2%2:25-73:8, 74:1-3; 93:18-19; arn
111:3-6.

V. CONCLUSIONSOF LAW
The Court has subject-matter jurisdiction ott@s case pursuant to 28 U.S.C. §
1331 and 2201.
Title 8 U.S.C. § 1503(agllows any person who has been denied a right or privi
on the basis of non-nationality to fike declaratory judgment action forde novo
determination of hi®r her citizenship.See Vance v. Terraza$44 U.S. 252, 256
100 S. Ct. 540, 62 L. Ed. 2d 461 (198Bjchards v. Secretary of State, Dept.

State 752 F.2d 1413, 1417 (9th Cir. 1985).
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3.

ORDER

There are two sources of citizdip: birth and naturalizationMiller v. Albright,
523 U.S. 420, 423-34, 118 S. Ct. 1428, 14@EH. 2d 575 (1998). Here, as or

citizenship based on being born in the Uni&dtes is being alleged, Mr. Acosta h

ly

as

the burden of proving by a preponderancehef evidence that he was born in the

United States.Mah Toi v. Browne]l219 F.2d 642, 643 (9th Cir. 195%3pyes v,
Neely 264 F.2d 673, 674 (5th Cir. 195®8eltran v. Rivera2012 U.S. Dist. LEXIS

93911, 2012 WL 2675477, at *3 n.1.05 Fla. July 6, 2012)Ramirez v. Clinton

No. 08-5770, 2011 U.S. Dist. LEXIS 77941, 2011 WL 2838173, at *4 (D. Mi

July 18, 2011)Liacakos v. Kennedy 95 F. Supp. 630, 631 (D.D.C. 196Proving
a fact by a preponderance of the evideneams showing that the existence of g
fact is more likely than not.

The Court must resolve all doubts regardirtgzenship in favor othe United States
and against thoseesking citizenship.See Berenyi v. Birict Director, 385 U.S.
630, 637, 87 S. Ct. 666, 17 L. Ed. 2d 656 (1967). The Court may not
citizenship out of equity or in the inteste of justice; rather, a person is a Unif
States citizen only by the mannersglameans prescribed by Congre§&eelNS v.
Pangilinan 486 U.S. 875, 883-84, 108 S. Ct. 2210, 100 L. Ed. 2d 882 (1988).
a sincere belief of being born in the UitStates does not k& one a citizen
Beltran v. Rivera2012 U.S. Dist. LEXIS 93911, *13 (S.D. Fla. July 6, 2012).
To meet his burden, Mr. Acostaust provide documentary evidence that he
United States national. 22 C.F.R. § 51.41. Primary evidence of nationality
person born in the United States is an dodfidiirth certificate filed within one yed

of the date of birth.See22 C.F.R. § 51.42(a). Alternadly, if an applicant’s birth
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certificate is insufficient to qualify agrimary evidence, secondary eviden

“includes but is not limited to hospital rth certificates, baptismal certificateg

medical and school records, certificate$ circumcision, other documentar

evidence created shortly after birth bunhgeally not more than 5 years after bir
and/or affidavits of persons having persdaadwledge of the fastof the birth.” 22
C.F.R. 8 51.42(b). The Department’s regjolas are instructive but do not bind tf

Court, and there is no list of specific docurisethat must be used. A plaintiff mu

ce

w

h,

ne

St

simply demonstrate by a preponderanceahef evidence that he was born in the

United States. Ramirez v. ClintonNo. 08-5770, 2011 U.S. Dist. LEXIS 7794
2011 WL 2838173, at *4 (D. Minn. July 18, 201Rjivera v. Albright No. 99 C
328, 2000 U.S. Dist. LEXIS 19397, 2000 WL 1514075, at *1 (N. D. lll. Oct.
2000)). From this the Court concludes tha Department intals its regulationg
be considered in the context of the specifase, that each piece of evidence
evaluated for its authenticity and reliklyi and that the determination whether
plaintiff has met the preponderance burdem made on the totality of all th
evidence submitted.

Mr. Acosta’s evidence at trial was of a type contemplated in the Departm
regulations as sufficient testablish citizenship. He quiuced his birth certificatey
baptismal records, a prewsly-issued United Statgsmssport, and immunizatio
records, as well as family photographs aricetter of Testimonial from the State
Colorado, Department of Public HealthdaEnvironment. Exhibits 1, 2, 7, 11, 1
14, 16, 18, 20, 21, and A-4The authenticity and reliability of these docume

were not challenged at trial, with tleception of the baptismal certificate, whi

1,

10,

b
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this Court overruled. Dkt. #35 at 1321-15:1-4, 16:6-8, 184-17:1, 37:23-38:1
38:16-17, 39:11-40:2, 41:11-180:3-4, 65:12-14, and 137:8-10.

Of particular probative value is Mr. Acosta’s baptismal certificate. Exhibit 12|

AS

stipulated by the partie€arlos Daniel Acosta has a Baptismal Certificate that states

that he was baptized at St. Francis dexcChurch in Center, Colorado on Octoler

16, 1983. The Certificate also satthat it was issued I8t. Francis J®@me Church

on October 16, 1983ld.. Josefa Gutierrez Cisneragended Mr. Acosta’s baptisin

and is designated on his baptismal certificate as his godmother. Dkt. #35 at 70:9-24

and 138:7-12, and Exhibit 12. Furthere ttecord shows that in October of 1983

and February 1984 both of Mr. Acosta'srguats and Josefa Gutierrez Cisneros

Mr. Acosta’s godmother, stated Mr. Acostalace of birth as Center, Colorado. Mr.

as

Acosta’s parents and Ms. Cisneros mdlese representations long before any

guestion had been raised about whether Adosta was born in the United State

Put another way, in this case the baptk record, one type of evidence t

Department recognizes as acceptable prodfitafenship, is an especially reliable

14

S.

he

form of evidence because it was made at a time when no challenge to Mr. A¢osta’s

citizenship had been asserted and it douwt have been made for the purpose of

resisting such a challengéhus, the Court finds Mr. Axsta’s baptismal record t
be highly probative evidee of his citizenship.

On March 14, 1984, the State of Colorado éska Certificate of Live Birth statin

J

that Mr. Acosta was born in Center, Colorado, on July 23, 1983, to parents Maria de

Los Angeles Meraz and Carlos Manuel Acostaxhibit 1. Josefa Gutierrez, al$o

signed the birth certificate déying that the facts stat therein were true and

PAGE - 14
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correct. Id. The Court finds the Certificate afve Birth highly probative, having

been issued within one year of Mr. Acosta’s birth. Further, the Certificate is

affirmed by the Letter of Testimonial is=ai by the State of Colorado, Departmg
of Health, both of which appear to haveeb issued pursuant to the State’s forf
proceduresld. and Exhibit 1. Like the baptismal tificate, this Certificate of Live
Birth is an especially reliable form eVidence because it was made at a time w
no challenge to Mr. Acosta'sitizenship had been assmitand it could not hav
been made for the purpose of resisting sacthallenge. Further, the Governmg
did not assert, and no evideraterial suggested, that MAcosta’s parents obtaing
the certificate in response to a claim tihét. Acosta was borin Mexico or in
anticipation of a legal challenge to hisJcitizenship. Thus, the Court finds M
Acosta’s Colorado birth certificate to haghly probative evidencef his citizenship

9. A Mexican birth certificatereates a presumption that the person is an aRérera
v. Albright No. 99 C 328, 2000 U.S. DistEXIS 19397, 2000 WL 1514075, at *
(N. D. lll. Oct. 10, 2000), citingJnited States ex rel. Rongetti v. NeeR97 F.2d
281, 284 (7th Cir. 1953). This presummop continues until @intiff proves the
contrary. See Corona-Palomera v. IN861 F.2d 814, 818 (9th Cir.1981).
delayed birth certificate is given “farde weight” than a contemporaneous bi
certificate, which is almost conclusiveiacakos v. Kennedyl95 F. Supp. 630, 63
(D.D.C. 1961).

10.The Court finds reliable and probative Mr.@sta’s Colorado bikt certificate, but

acknowledges that in this case it is not conclusive proof that Mr. Acosta was 4

ORDER
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11.

ORDER
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the United States. The District of Oregoglying on the Western District of Texal
recently addressed the proper evidentiaggtinent of delayeblirth certificates:

Petitioner also argues that ske entitled to judgment on the
pleadings because the Order byieththe Texas judge entered her
delayed birth certificate is entitled to full faith and credit under the
applicable statute. Under the Full Faith and Credit statute, the
Texas birth certificate “shall have the same full faith and credit in
every court and office within the ltad States” as it would receive

in a Texas court. 28 U.S.C. 8§ 1730nder Texas law, a copy of a
birth certificate “that is certified bthe state registrar is prima facie
evidence of the facts stated in ttezord.” This means that even
affording it full faith and credit, Petitioner’'s delayed Texas birth
certificate may be rebutted by otleridence and is not conclusive
proof of her Texas birth or United States citizenship. Thus,
Petitioner’s Full Faith and Credit argument fails and she is not
entitled to a judgment on theeadings on this basis.

Lopez v. United States Dep'’t of Ste2813 U.S. Dist. LEXIS 4273, *32-33 (D. O

Jan. 9, 2013) (citindpe La Cruz v. ClintonNo. A-11-CV-675-AWA, 2012 U.S

Dist. LEXIS 73882, 2012 WL 1941373, at *3-4 (W.D. Tex. May 29, 201

(citations omitted). See also Mah Toi v. BrownelR19 F.2d 642, 643 (9th Ci.

1955) (rejecting delayed birth ticate as conclusive proaff birth under the Ful
Faith and Credit statute). However, for the reasons stated above, the Court fi
evidence supporting Mr. Acosta’s Coloradatlbicertificate reliableand, thus, findg
it probative evidence that Mr. Aciaswas born in the United States.

Mr. Acosta produced evidence at trialfffstient to overcome the presumption
alienage created by his Meain birth certificate. Asliscussed above, Mr. Acos
produced a Certificate of Live Birthugported by a Letter of Testimonial, and
baptismal certificate, both of which ahéghly probative evidere of citizenship.
Further, at trial, Mr. Acosta’s parentprovided a credible explanation for t

existence of the Mexican birth certifieatand credible testimony regarding

-
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12.The Court finds the prior issuance afU.S. passport to Mr. Acosta probati

13.The Court factors into its analysis that Mcosta’s parents hawaways told him heg

ORDER
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circumstances giving rise to its creati Dkt. #35 at 66:6-69:5, 84:15-85:7, 105:1

106:24, 132:20-133:11, and 136:15-19.

evidence of his U.S. citizenshiBee, e.g.Magnuson v. Bake©11 F.2d 330, 33
(9th Cir. 1990) (“[T]hrough section 2705,068gress authorized passport holderg
use the passport as concluspreof of citizenship.”)Vana v. Att'y Gen 341 Fed.
Appx. 836, 839 (3d Cir. 2009)pér curiam) (“[A] United States passport i
considered to be conclusive proof @hited States citizenship. . . ."EEdwards v.
Bryson 884 F. Supp. 2d 202, 206 (E.D. Pa. 20fiading the holder of an expire
valid U.S. passport to be a U.S. citizand reasoning thatt}p hold otherwise,

would lessen the import of a passport asnpared to that of a certificate

naturalization or a certdfate of citizenship, which is agtly what 8 2705 forbids. .|.

"); United States v. Clarke628 F. Supp. 2d 15, 21 (D.D.C. 2009) (“§ 2705 g
passports in the same status as ceatdie of naturalization for the purpose
proving U.S. citizenship.”)in re Villanueva 19 I. & N. Dec. 101, 103 (B.I.A. 1984
(“Accordingly, we hold that unless void ats face, a valid United States passp|
issued to an individual as citizen of the United States is not subject to collat

attack in administrative immigration prockegs but constitutesonclusive proof of

such person's United States citizenship.”). For the reasons stated herein, the Court

finds that Mr. Acosta was a United Stateiizen at the time his original U.S

passport was issued.

was born in the United StateSee Ramirez v. ClintoiNo. Civ. 08-8770-DSD/JSM
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14. At trial the evidence was uniform that Mr. égta’s parents, his sister, his cousi
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2011 U.S. Dist. LEXIS 77941, 2011 WL 28883, at *4 (D. Minn. July 18, 2011
(finding similar statements were admissible and probative of a plaintiffs pla
birth); Beltran v. RiveraNo. 2:10-CV-24288, 2012 U.S. Dist. LEXIS 93911, 2(
WL 2675477, at *3 n.2 (S.D. Fla. July 6, 2012) (citRgmirezfor same).See alsg
FED. R. EviD. 804(b)(4)(B) (when a declarans unavailable, her stateme
concerning the birth of “another person if.the declarant was related to the perd
by blood, adoption or marriage” is not hegijsaAdditionally, the Court conside
reputation among the Plaintiff's family and the community that he or she w.
born in the United StatesUnited States v. Jean-Baptiste66 F.3d 102, 110 (2
Cir. 1999) (“[T]here is a special need for this type of evidence,” because, ag
“[o]ther evidence of family matters is fygently unavailable, and it is likely thj
these matters have been sufficiently imgdiabout and discussed with persons
have personal knowledge so that a trasthwy consensus has been reached

Statements of family members about nmattef family history are “generally

presumed to be truthful.”U.S. v. Palomares-MunpaNo. 00-50216, 2001 WL

219951, at *1 (9th Cir. 2001), citingeb. R. EviD. 803(19) (“a reputation among
person’s family . . . or among a person's asges in the commuty . . . concerning

the person's birth . . . ” is not hearsay).

his godmother, and the family’s friendsonsistently told Mr. Acosta and

acknowledged among themselves he Wwarn in the United State§eeDkt. #35 at

17:21-18:1; 32:22-25, 33:1-64:20-21; 72:25-73:8, 74:3- 93:18-19; and 111:3-4.

Each witness who so testified was créglibn this point and each identified t
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source of their information — either persbkaowledge or long familiarity with the

family — about Mr. Aco®m’s place of birth.ld. There was no evidence at trial th
Mr. Acosta had been told by anyone that he was born in Mexico and no evide

reasonably suggest that any of the wsges were untruthful on this point. T

Court rejects the Department’s contenttbat it should find the testimony of M.

Acosta’s family members not credible besauhey are “interested withesses” g
therefore biased. As noted in the Caattredibility findings above, nothing in th
witnesses’ demeanors or testimony reakbn suggested that any of them we
being untruthful in their testimony. The siadhct of a familiakelationship canno
by itself be enough to undernairthe credibility of these witnesses’ testimony,
that would effectively nullify Federal Rule of Evidence 803(19), which recogn
as admissible evidence to establish espe's place of birth the testimony of th
person’s family. Thus, Mr. Acosta’s tesbny that his parents, relatives, a
family friends have always told him thia¢ was born in the UnideStates, as well g
the corroborating testimony diis cousin, further suppisr his and his parentg
statements that he was born in the Unigtdtes, and is credible and probative
this point.

15.Rodrigo Cisneross legally competent to give admissible testimony. The C
concludes that his trial testimony is adsible and probative, and was credible,
the subjects to which he testified.

16.Maria Meraz de Acosta is legally costpnt to give admissible testimony. T
Court concludes that her trial testiny is admissible and probative, and W

credible, on the subjects to which she testified.

ORDER
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17.Carlos Manuel Acosta is legally competém give admissible testimony. The col

18.Carlos Daniel Acosta is legally compett¢a give admissible testimony. The col

19.The Court rejects the Department’s assertihat Mr. Acosta was born in Mexic

ORDER
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concludes that his trial testimony is adsible and probative, and was credible,

the subjects to which he testified.

concludes that his trial testimony is adsible and probative, and was credible,

the subjects to which he testified.

Maria Meraz de Acosta grew up in Cuahtee, and her parents lived there in 19
Carlos Manuel Acosta, was employed asead of the Engineering Department
Maintenance by Instituto Mexicano del goeo Social (“IMSS”) hospitals ir
Mexico, including the IMSS department @uahtemoc. Because he knew |
doctors at the hospital, he and his wife were able to get excellent treatment
hospital in Cuahtemoc. Dkt. #35 at 125-106:5. Maria Meraz de Acosta h
previously worked in the health departmhé Cuahtemoc, she knew the employy¢
there, and she would have had everything available for her if Carlos Daniel A
had been born in Cuahtemotd. at 61:15-62:7 and 76:1M1 Her daughter Celi{
was born in the hospitah Cuahtemoc on Septéer 14, 1979, and Maria Merg
was very satisfied with the treatmestie received when Celia was borid. at
61:15-62:7. Thus, based on tadence in this record, éhCourt concludes that
Carlos Daniel Acosta had been born in Gaatoc, then it is likely that he woul
have been born in the hospital in Cuatbe, not in a house, and Maria Meraz
Acosta would have remained in the pidal for a postpartum examination al

treatment in Cuahtemoc.
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20.As discussed above redible testimony and evide@, including photographi

evidence, establishes that Carlos DaAiebsta was not borim a hospital but was

born in a house in Center, Colorado.
21.As discussed above, credible testimony and evidence, including a letter sig
Dr. Luis Benitez-Vertiz, establishes thdaria Meraz de Acosta was in the lab
and delivery department in Cd. Juarez &opostpartum examination on July 2
1983, at 11 a.m. Cd. Juarez is approxinya283 miles from Cuahtemoc. Dkt. #2
Agreed Fact 13. The Court rejects thevernment’s conteran that Maria Meraz
de Acosta gave birth to her son in Cuahtemoc on Saturday, July 23, an
traveled to Cd. Juarezrf@ postpartum examination on Monday morning July
1983.
22.Viewing the evidence as a whole, the GQaroncludes that Mr. Acosta has met
burden of showing by a grvenderance of the &lence that hevas born in thg
United Statesn Center, Colorado, on July 23, 1983.
23.As aresult, Carlos Daniel Adasis a United States citizen.
24.Having established he was born in the Uniftdtes and is a United States citiz
Mr. Acosta is entitled to a United States passport.
VI. CONCLUSION
Having entered the above Findings of Faud &onclusions of Lawthe Court hereby
ORDERS that the Department of State shallésto Mr. Acosta a United States passpor,
soon as is practicable, but not later than forty-(#®) days from the date of this Order. T}
matter is now CLOSED.

I

ORDER
PAGE - 21

U

ned by
or

S5,

d then

25,

Nis

D
>

-

[ as

nIs




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DATED this 29th day of April 2015.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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