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HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
SUSAN CASSERD,
Plaintiff,

v, CASE NO. C14-451RAJ

CAROLYN W. COLVIN, in her capacity ORDER
as Acting Commissioner of the Social
Security Administration,

Defendant.

l. INTRODUCTION
This matter comes before the court on the Report and Recommendation (“R

(Dkt. # 19) of the HonorablBrian A. Tsuchida, United Stag Magistrate Judge. The
court has considered the R&R, the briefs plarties submitted taudge Tsuchida, and th
Administrative Record (“AR”). For the reass stated below, the court DECLINES TC
ADOPT the ultimate recommendation of fR&R, REVERSES th July 27, 2012
decision of the administragviaw judge (“ALJ”), and REMANDS this action to the
Social Security Administration (“SSA”) with gtructions to award gability benefits for
a disability beginning oApril 1, 2009. The clerk shigenter judgmentor Plaintiff.
. BACKGROUND

No one disputes that Plaintiff Susans€erd suffers chronic back pain following

two surgeries in 2004 that she hoped woutdedy back pain she experienced before

surgeries. The dispute beforettourt is to what extent Ms. &erd’s pain is disabling.
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After a January 2012 hearing, an ALJedenined that Ms. Casserd’s pain would
not prevent her from performing her past valet work, and that she was therefore not
disabled. The ALJ could not have reackisat determination byelying on evidence
from Ms. Casserd, because she has reported tamtyssince at least 2009 that her pal
prevents her from sitting for me than 20 to 30 minutes atime, that even that much
sitting requires at least a day of recovery, tinad she is therefonenable to work. The
physicians whom Ms. Casserd saw regularlynfiz009 to 2011 do nsuuggest that she i
exaggerating her pain or thagr pain is inexplicablm light of objective medical
findings. The only evidenae the record that contradicts Ms. Casserd’s reporting ar
two evaluations: one from a physician wiever examined M€asserd, and another
from a physician who examined her once @roduced a report that even the ALJ
declined to give meh weight. The ALJ nonethale concluded that Ms. Casserd’s
account of the debilitating effect of her painsweot credible, that her treating physicial
were not credible (in large part becatisey believed Ms. Casserd), and that the
physician who never examined Ms. Casgade the most accurate version of her
residual functional capacity (“RFC”).

Ms. Casserd appealed. The R&R potota number of errors in the ALJ’s
determination: there was nsxfficient evidence to disadé Ms. Casserd, that the ALJ
had neither a basis to determine that Ms9€ed’s pain was pusepsychological nor to
discount the debilitating effecf her pain on that basiand that the ALJ had offered
invalid reasons for discounting the viewshef treating physiciansThe R&R concludes
however, that the ALJ did not err in disieging Ms. Casserd because her reports abg
the disabling effect of her pain were inctent with her reported daily activities. For
the same reason, the R&R finds no errathm ALJ’s decision to discount the testimon
of Ms. Casserd'’s treating phggns, who believed her account of her pain. The R&R

also found no error in the R&R’s conslan that one of Ms. Casserd’s treating
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physicians reached an RFCelenination that was internally inconsistent. For those
reasons, Judge Tsuchida recoends that the court affirm the ALJ’s decision.
No one objected tthe R&R.
.  ANALYSIS

A. Standard of Review

Although no party has objectéd the R&R, the court wilkeview it de novo. Rule

72(b)(3) of the Federal Rules of Civil Pralcee, which applies to a magistrate judge’s
recommended disposition of a dispositive matteandates de novo review of “any par
of the magistrate judge’s [reconended] disposition that hasdmeproperly objected to.’
The Federal Magistrates Act similarly dads that for dispositive recommendations
from magistrates, a district court judgdédl make a de novo recommendation of thos
portions of the report or specified prgeal findings or reaomendations to which
objection is made.” 28 U.S.8.636(b)(1). Both Rule 7&2nd the Magistrates Act are
silent as to what standard of reviewphgs to a magistratei®commended disposition
when no party objects to it. The Supremei€bas stated that although the Magistrat
Act “does not require the judde review an issude novo if no objections are filed, it
does not preclude further review by the district judge, spont@r at the request of a
party, under @e novoor any other standard.Thomas v. Arpd74 U.S. 140, 154 (1985
(noting that district courudge had conducted de noveigv of magistrate judge’s

proposed disposition @f habeas petition even tighuno party had objected)The

! The court acknowledges Ninth Circuit authoritgndating that a district court conduct de nd
review of legal conclusions & magistrate judge’s dispositivecommendation even if no party
objects. Barilla v. Ervin, 886 F.2d 1514, 1518 (9th Cir. 1989) (j[failure to file objections
only relieves the trial coudf its burden to givele novareview to factuafindings; conclusions
of law must still be reviewede novo). Barilla concerned a magistrate’s recommended
disposition of a summary judgment motion, dading that because the decision to grant
summary judgment is “purely leljade novo review was mandatoryd. Later Ninth Circuit
precedent is consistent with the Supreme Court’s decisibhdmas United States v. Reyna-
Tapia 328 F.3d 1114, 1121 (9th Cir. 2003) (“The statoskes it clear that the district judge

must review the magistrate judge's findingd @&commendations de novo if objection is made,

but not otherwise.”). Because the cosidisposition today is consistent wkhomasReyna-
Tapia andBarilla, the court need not rdge any tension betweddarilla andReyna-Tapiaor
determine whethdBarilla is consistent with theupreme Court’s decision ithomas
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Advisory Committee notes to Rule 72 dwel as to a magistrate’s dispositive
recommendation that “[w]hen no timely objextiis filed, the court need only satisfy
itself that there is no clear error on tlaed of the record iarder to accept the
recommendation.” As the court will discuss ie thext subsection, the record in this c
reveals clear error in the ALJ’s decision.

Where “substantial evidentsupports an ALJ’s factual finding, the court
generally must affirm itBray v. Comm’r of SSA54 F.3d 1219, 122(®th Cir. 2009)
(“Substantial evidence means radhan a mere scintilla blgss than a preponderance;
Is such relevant evidence aseasonable mind might accegtadequate to support a
conclusion.”) (citation omitted)In certain circumstances, sual when an ALJ rejects
claimant’s testimony about the severity of mpairments, a higher standard applies.

Greger v. Barnhart464 F.3d 968, 972 (9th Cir. 200@¢quiring “specific, cogent

reasons” for rejecting claimant’s testimoayd “clear and convincing evidence” where

there is no evidence of malinggg). Similarly, an ALJ can reject the uncontradicted
opinions of a treating or examining medipabvider only wherelear and convincing
evidence supports that decisidrester v. Chater81 F.3d 821, 830 (9th Cir. 1995).
Even where medical evidencentadicts the opinion of a treating or examining provig
the “ALJ may only reject it by providingpecific and legitimate reasons that are
supported by substantial evidencé&arrison v. Colvin 759 F.3d 995, 1012 (9th Cir.
2014). The court does not defer tioe ALJ’s legal conclusionsBray, 554 F.3d at 1222.
A five-step process determines whether an applicant is disabés20 C.F.R.
88 404.1520(a)(4)(i)-(v), 416.920(4)(i)-(v). An applicant is diabled if, for a period of
sufficient duration, she can perform neither past relevant work nor any other work
available in the national economy. In thetfstep, the applicant must show that she d

not engage in substantial gainful activity dgyia relevant time period. If she did, then

she is not disabled. If sheddnot, then the claimant must show at the second step that

she has a “severe impairmentathimits her ability tovork. 20 C.F.R. § 404.1520(c).
ORDER -4
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If so, she must show at tharthstep that over the course of at least a year, her
impairment “meets or equals” an impairmésitted in applicable regulations. If it does
she is disabled. If not, the ALJ must deteran between step three and step four, the
applicant’'s RFC, which is amssessment of the applit¢ar‘ability to work after
accounting for her verifible impairments.’Bray, 554 F.3d at 122232 The applicant
must demonstrate at step four that her R¥€lich that she cannot perform her past
relevant work.See20 C.F.R. § 404.1520(f) (notingahan applicant who can perform
past relevant work is not disabled). If sf@not, then the burdehifts to the SSA to
demonstrate that her RFC permits her to parfother jobs that exist in substantial
numbers in the national econom$eeBray, 554 F.3d at 1223 (describing allocation o
burdens in five-step process).

In this case, the dispute assat steps four and fivés. Casserd asserts that thg
evidence establishes an RFCrmoestrictive thathe one that the ALJ developed, and
that this more restrictive RFC does not permit her to work.

B. Review of Administrative Record

To determine whether the Aldrew permissible conclusis from the record as t
Ms. Casserd’s RFC, the court reviews thmeuistrative record, fousing on evidence
relevant to Ms. Casserd’s back paifthe court beginwith evidence from Ms.
Casserd’s treating physicians.

1. Evidence From Treating Physicians

The two physicians who treated Ms.SSard most frequently were Dr. Arne
Anderson, who specializes in “non-opra spine care,” AR 642, and her family
practitioner, Dr. Teresa Pliskowski. She danth physicians frequentfyom 2009 to at
least early 2012. She reporteack pain every time she sawem. Althougrsome of the

2 Ms. Casserd claims exertional limitations ixgsfrom other physical conditions, as well as
limited concentration as a result of her paid depression. The cowstdisposition today does
not require it to consider thALJ’s conclusions as to any rdition other than Ms. Casserd’s
painful back.
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physicians’ notes regardingreporting were more detailéldan others, they reveal no
inconsistencies. She reported to Dr. Aisda in June 2009 that she experienced
“significant pain” if she sat for any length tifne, and that sitting too long required
“prolonged recovery for dayw weeks afterward.” AR 385. She noted that driving
provoked her pain. AR 386. In the Jun®@2isit with Dr. Pliskowski that preceded h
visit with Dr. Anderson, she reported chrohiack pain. AR 40 She reasserted
previous reports of back pain to Dr. Amsien in October 2009, AR 381-82, and to Dr.
Pliskowski in August 2010AR 361. She consulted witr. Pliskowski about limiting
her pain medication in April 2011. AB41. She emailedr. Anderson and Dr.
Pliskowski repeatedly in Me2011 because her pain lefr unable to drive to a
pharmacy to pick up pain medication. AR3. She reported w&ening pain to Dr.
Pliskowski in July2011. AR 515.

Because she continuedstmuggle with pain, sheonsulted Dr. Anderson in
November 2011 about other treatment optiodR. 500. In an ematio Dr. Anderson in
November 2011, she described b#orts to deal with paiat length. AR 493-95. She
described attempts to strehgh her body with exercise and to reduce her use of
medication, all of which resulted in “zero ingwement in her ability to sit or stand still.
AR 494, She described a then-recent incisdmn she drove 15 minutes to pick up h
brother to attend a funeral, laid in the wdmile he drove for the remainder of the trip,
stood throughout the serviceidan the car again on thetuen to her brother's home,
then drove another 15 minutes. AR 494 afléxperience left her incapacitated for the
remainder of the day and thdléaving day. AR 494.

Although she saw other providers lesguently than Dr. Anderson and Dr.

Pliskowski, her reports to them were consisteBhe told a physician’s assistant in Apfril

2009 that back pain kepthiom riding in a car or sittip for any extended period of
time. AR 412. In Octobe2010, she reported to Dr. kMa Boudreaux, a rehabilitation
specialist to whom Dr. Andess had referred her, that sittimgs the activity that cause
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her the most pain. AR 476. She repotted family practice physician in November

2011 that her pain made it difilt to drive. AR 490. Té most encouraging report in t
record is her February 201éport to Dr. Boudreaux when she stated that she was ng
able to swim twice per week, and that the swim (plus the shoet rand from the
pool) would only disable her for a day. A80. She nonetheless was unable to incre

her tolerance for sitting. AR 550.

At Ms. Casserd’s request, Dr. Anderson submitted an evaluation to the SSA|i

January 2012. AR 637-42. tpined that she could not sstand, or walk for more tha
20 to 30 minutes at time. AR 638. Hpined that assuming she alternated between
sitting, standing, or walkingshe could perform those activities for no more than a
combined 3 hours per day. AR 638. &lso checked a box indicating that she could
“[n]lever” drive. AR 641. A letter that D Anderson wrote on M€asserd’s behalf in
December 2011 reached the satoaclusions, except as to her inability to drive.
AR 633-34 (“Given the routinthat she [has] described to me it seems very unlikely t
she would be able to sustain a wprksence of any significance.”).

Dr. Boudreaux also drafted an evaloatof Ms. Casserd, albeit based only one
examination at the request of Dr. Anders&R 472. Relying legely on Ms. Casserd’s

reporting, Dr. Boudreaux stat@dMarch 2011 that she coustiand or walk for less than

2 hours in a workday, and that even iéditernated between sitting and standing, she

could do so for no more than 4ure in a workday. AR 473.

2. Evidence From Ms. Casserd and Her Family

Ms. Casserd’s own descriptions of heclb@ain mirror those reflected in her
providers’ notes. She testified in her Janu2d$2 hearing that she could no longer te
classes (which she had done in her mesgémnt work as a life @eh), because a two-hoy
class left her in debilitating pain for two ordle days. AR 50-51. She testified that sh
currently makes a small amount of monegauang over the telephone, while lying on
her back. AR 52, 272. la September 2011 reportestubmitted to the SSA, she
ORDER -7
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explained that she drove at most twice per wdek she could drivier no more than 30
minutes at a time, and that it would take her 8 ttays to recover from a drive. AR 266.
She explored taking a real estate salesreix May 2010, but requested accommodatipn
to permit her to take the test while lyidgwn. AR 635. Dr. Anderson signed that
accommodation request. AR 635.

Ms. Casserd’s parents both declared shat does not sit for me than 20 minutes
at a time. AR 82-83, 255.

3. Evidence from NonTreating Physicians

The ALJ requested an additional mediesamination to occur after the January
2012 hearing. AR 18. DWilliam Brendel conducted thexamination in April 2012.
He reviewed Dr. Boudreaux’s October 201dles, the results of MRIs from 2004 and
2005, the report on her Ap2004 back surgery, and ndhet records. AR 650. Ms.
Casserd reported to him that “long tripsplonged sitting, prainged standing, and
prolonged walking all mee her back significantly worder several days and then will
gradually improve again. AR 650. Henttucted a physical examination, AR 652-54,
diagnosed her with conditions affecting kewer spine, and opined that had reached
“maximal medical improvementlaged to her low back symptoms.” AR 654. He opined
that Ms. Casserd could lift and carry u@tdpounds without limitation, AR 644, up to
25 pounds without limitatiolAR 654, and that sheould lift up to 50 pounds
“occasionally”, AR 654. He aped both that she could $itr up to 8 hours per workday
AR 645, and that she could for up to 6 hours per workda¥\R 654. He opined both

that she could stand for 7 heuand walk for 5 hours per wat&y, AR 645, and that her
[m]aximum standing and walking capacity” sv@ hours in a workday, AR 654.
In June 2011, Dr. RobeBernandez-Fu reviewed soraeéMs. Casserd’'s medical

records (through February 20), AR 112-13, and concludédat she could frequently lif

—

10 pounds, occasionally lift up &) pounds, stand or walkrfé hours in a workday, and
sit for 6 hours in a workday, AR 116. Dr.fBandez-Fu contendeblased on a subset qgf
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the records that this courtdheeviewed, that Ms. Casserddhadicated that “she cannot
do anything because of chrompain,” but that she still “lig[d] alone and still [was] able

to drive/shop and do light houskares and self care.” AR 117.

C.  There is No Substantial Evidence Supporting the ALJ’s Finding that Ms.
Casserd Testified Incredibly about theDisabling Effect of Her Back Pain.

The ALJ could reject Ms. Casserd'stienony only with clear and convincing
evidence.Greger, 464 F.3d at 972 (requiring “specificogent reasons” for rejecting
claimant’s testimony, and “clear and convincing evidence” where there is no evidef
malingering). There is no evidence in tkeeard that Ms. Casserd is a malingerer, ang
the ALJ did not conclude otherwide.

The ALJ found that Ms. Casserd’s “medlitistory and examination findings”
were inconsistent with her testimony abthé debilitating effect of her back pain.

AR 25. The R&R finds this conclusion en@ous, and the court concurs. Putting asic

the evaluations of Dr. Brendel and Dr. Berdaz-Fu, there is no medical record that is$

inconsistent with Ms. Casserd’s testimors. Casserd’s reports to her physicians we
invariably consistent with her testimonilone of her treatinghysicians expressed
skepticism about her reporting. More impottgmnone of them pointed to any objectiy
medical evidence that was instent with her reporting. The ALJ points to various
findings that she had “normal range of matig‘full motor strength,” normal results on
various tests, and other objective eviden&R 26. But there is nothing but the ALJ’s
own supposition to support the conclusion thét evidence was aonsistent with the
pain that Ms. Casserd reported. Certainly Masserd’s treating phggns pointed to nc
inconsistency, although they either devetbpe considered all of the objective eviden
that the ALJ cited. Dr. Anderson is a spispécialist, but he jated to no objective

evidence that led him to doubt Ms. Casserdzorts about her pain. Dr. Pliskowski

% The ALJ believed it significant that Ms. &erd had not followed up on Dr. Boudreaux’s
recommendation to pursue rehdhilive therapy. AR 27 (citingR 358-59). No one, including
Dr. Boudreaux, opined that her inability to worksathe result of her unwillingness to seek hg
Dr. Boudreaux noted, at most, tmahabilitation therapy might keehelpful alternative.
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treated her more frequently than any ofbigysician, including many visits devoted
entirely to pain management, and she esg#d no concern that objective evidence w3
inconsistent with Ms. Cassésdeported pain. Dr. Boudaux’s lengthy notes following
her October 2010 examination suggest nesgkepticism about Ms. Casserd’s reports
her pain nor concerns aboug@ttive evidence inconsistewith those reports. AR 476
79. Although Dr. Brendel and Dr. Bernandaz-assessed Ms. Casserd’s limitations a
much less severe than she reported, notieenh stated (much less explained) that
objective evidence was inconsistent with Ms. Casserd’s reporting.

The ALJ’s insistence on objiee evidence is incongent with Ms. Casserd’s
chief complaint — debilitating pain. As therith Circuit has noted, pain defies objectiy
guantification. E.g, Fair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989) (“Unlike most
medical conditions capable of supportanding of disability pain cannot be
objectively verified or measured.”). No odesputes that the back problems that Ms.
Casserd had before and after her 2004 sig@rould be expected to produce pain, af
“once the claimant produces objective medeatience of an undiging impairment, the
adjudicator may not reject a claimant’s subyeccomplaints based solely on a lack of
objective medical evidence to fully coborate the severity of painBunnell v. Sullivan
947 F.2d 341, 345 (9th Cir. 1991) (en banthe ALJ did just that, and thus erred.

The ALJ also concluded that Ms. €3&rd’s reported daily activities were
inconsistent with her reporting about the impact of her pain. AR 27. The ALJ cited
self-employment as a life-ach, her daily routine of feeding and caring for several
animals, performing physical therapy, coakiior herself, and shopping for herself. A
27. The ALJ also relied on testimony anddewce that she rode her horse about twic
per month, swam once or twice per week, and occasionally rode a bicycle. AR 27,

The ALJ’s conclusion thd¥ls. Casserd’s daily activitteshowed that she could
work is unsupportable. Ms. Casserd testiabdut her daily routine. She explained th
she felt best in the morning after waking apg during that time sHed her pets and tw
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horses, handled phone calls and email, aedtsgn hour an a Haloing therapeutic
exercise. AR 61. The court can only gsigvhy the ALJ believed that Ms. Casserd’s

LR 1]

testimony that she stretched and then “d[idhaar of physical therapy exercises,” “md
of [which] ha[d] been prescrdal for [her],” was inconsistemtith her reports of pain.
Similarly, the court has no idea how the Akached the conclusion that Ms. Casserd
reports that she engaged in minimal worlerowhe telephone, while lying on her back,
AR 52, 272, undermined hegports of disabling pain.

The ALJ’s conclusions about Ms. Caste reports of horseback riding,
swimming, and biking are also unsupportecelbydence. Ms. Cassetgpically spent hef
afternoons either resting because she waallyadrained” or “really hurting,” or, when
she felt up to it, riding her horse or swimmingR 62. She explained how she relied (
a neighbor to lift hay bales to feed her twaodes. AR 64. She explained in detail hov
riding her horse made her bdelel better, at least temporatilAR 66-68. Even so, she
explained that she could not ride more tbage every week or two because more wo
“be too much for [her] back.’/AR 67. She explained that swimming (no more than ty
per week) also made her back feel bet,68-69, although it left her exhausted
afterward. She also explained that infraguske rides of no more than 20 minutes

made her back feel better. AR 70. Sheathall of this information with her treating

physicians.E.g, AR 385 (reporting swimming, hotsack riding, and biking to Dr.

Anderson), AR 412 (reporting fthysician’s assistant that horseback riding helped hée

back), AR 478 (reporting toDBoudreaux in October 2010 that a session of swimmi
required a week of recovenAR 550 (reporting to Dr. Boudaux that she felt she was
improving because swimmiranly required a day atcovery). None of them stated th
her reported activity undermined her repdrpain. Indeed, Dr. Anderson thought it

“unclear why she can ride horseback and dey without much difficult but sitting in a

car causes so much pdor her,” but opined that it “mugte a mechanical effect relating
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to the surgery or her anatomy,” not an gadion Ms. Casserd was exaggerating her p
AR 388.

The R&R recommends that the court concltits the ALJ’s dcision to discredit
Ms. Casserd’s reporting because of her reported activity was a “reasonable interpr
of the record.” The court concludes otherwise. The medical providers who treated
Casserd did not believe her daily activity wasonsistent with her reports of disabling
pain. The ALJ neither cited evidence nffiered reasoning sufficient to support a
contrary conclusion.

The court adopts the R&R the extent it concludes thtéite ALJ had no basis for|

a final reason for disbelieving Ms. Casserd: tlat Casserd had no “significant barrier

to sedentary work besides her own belief tretpain precludes such activity.” AR 27
R&R at 8-9. The court’s disposition toddoes not require it to address the ALJ’s
assessment of the extent to which Ms. Cassendntal health limé&d her ability to work
or evidence regarding Ms. Cas$s mental health. It suffes to note that no physician
guestioned that Ms. Casserd'skgain had a physiologicaligm. That pain adversely
impacted her mental health, which may have exacerbated the debilitating impact o
pain. No evidence suppottse notion that Ms. Casserd could overcome her pain by
ceasing to “believe” that it was debilitating.

There is no substantial evidence,ahuess clear and convincing evidence,
sufficient to reject Ms. Casserd’s testimony altbe debilitating effect of her pain. Wi
no adequate basis to reject Ms. Casserd’s teaimt is not strictly necessary to consic
whether various physician’s evaluationdus. Casserd’s functional capacity were
credible. Crediting Ms. Casserd’s testimonyrae, which the court must on this recor
she was not capable of working. The caumetheless considers the medical evaluat

of her functional capacity, which support the same conclusion.
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D.  The ALJ Had No Sufficient Basis to Rgect the Evaluations of Dr. Boudreaux
and Dr. Anderson and Rely Largely onthe Evaluation of Dr. Bernandez-Fu.

As noted, Dr. Anderson opined that Ms. Cadsmuld not sit, stand, or walk for
more than 20 to 30 minutes at time. AR 638. He opined that assuming she altern:
least that frequently betweeittieig, standing, or walkingshe could do so for no more
than a combined three hours per day. AR.6Br. Boudreaux stated that Ms Casserd
could stand or walk for less than two hours iworkday, and that even if she alternate
between sitting and standing, wild do so for no more thdour hours in a workday.
AR 473. The vocational expert who testifiat Ms. Casserd’s hearing opined that she
could not work if she were absent once peelw or if she had to have four five-minutg
breaks in an hour. AR 94. There is no dahbt under either Dr. Boudreaux’s or Dr.
Anderson’s assessments of her functionphcay (not to mention Ms. Casserd’s own
assessment of her functional ceipg, Ms. Casserd could not work.

As treating physiciansthe ALJ could reject Dr. Anderson or Dr. Boudreaux’s
evaluations only in limited circumstances. Hie) was obligated toither point to clear
and convincing evidence undermining their opinidrester 81 F.3d at 830, or to point
to a medical opinion that contradicte@ithopinions and “specific and legitimate
reasons” supported bylsstantial evidenc&arrison 759 F.3d at 1012The ALJ did not
meet those obligations.

As to Dr. Boudreaux, thALJ criticized her conclusions only because she relie
on Ms. Casserd’s reports on the severity ofgaen. AR 29. With no proper basis to
reject those reports, the ALJ had no basiefect Dr. Boudreaux’s opinions relying on
them.

As to Dr. Anderson, the ALJ gave “littleeight” to his opinions for several

reasons. AR 31. As was the case withBbudreaux, the ALJ criticized Dr. Anderson

hted at

d

* The court acknowledges that it would be plawstbldesignate Dr. Boudreaux as an examining

physician rather than a treating physician, gitleat she treated Ms. Casserd only once.
Nonetheless, her evaluation of Ms. Cassersd atdhe request of Dr. Anderson, and for the
purpose of assisting in Ms. Casserd’s treatm@ime court’s disposon today would be no
different if it treated Dr. Boudaux as an examining physician.
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for relying on Ms. Casserd’sperting about the extent ber pain. The ALJ demanded
“objective evidence” to support those regoignoring that objective evidence

established that Ms. Casserd was expectédve back pain. Th&LJ thought that Dr.
Anderson erred by not conclugj, as the ALJ did, that Ms. Casserd’s reported daily

activities were inconsistent with her repor&snd finally, the ALJ concluded that Dr.

Anderson was “acting as an advocate in ther@dait's request for a finding of disability]

AR 31. The ALJ reached thabnclusion because when M3asserd asked Dr. Andersg
to provide an evaluation for use in her bé&iseaflaim, he agreed to do so, and noted “I
typical put people at capable of some agtigid | would not say you are totally disable
but at the next category up.” AR 558he court has no idea Wwahis demonstrates
unacceptable “advocacy” on Dr. Anderson’s part.
The R&R finds no error in the ALJ'ssBounting of Dr. Anderson’s evaluation

only because the ALJ correctly noted tBat Anderson erred in asserting that Ms.
Casserd could “[n]ever” drive. AR 31, 64R&R at 13. The court’s best guess is that

Dr. Anderson erred in checkinlgis box; his evaluation othgise mirrors Ms. Casserd’g

reporting. There was no reason for Dr. Andart deliberately overstate the extent of

Ms. Casserd’s limitations; herperted limitations were motdan adequate to support
his conclusions. Even if he had wante@verstate her limitations, it makes little sens
to do so by opining tt she could sit for 20-30 minutesaatime but could “never” drive
But even if the court were wrong, abd. Anderson had delibately overstated Ms.
Casserd’s driving limitations, &t would not constitute suffient evidence to reject his
opinions to the extent theyere grounded in Ms. Gaerd’s reporting. The ALJ
apparently agrees. He gave significant \Wetg Dr. Bernandez-Fu’s evaluation, even
though it contained the erroneous statemaeaitttie record contains evidence that Ms.
Casserd “cannot do anything becaa$ chronic pain . ...” AR 117. If a single error
was no basis to reject Dr. Bernandez-Fayaluation, it was no basis to reject Dr.
Anderson’s evaluation.
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The only medical evidence supporting theJAd_point of view are the evaluation
of Dr. Brendel, an examining physiciaand Dr. Bernandez-Fu, a non-examining
physician. The ALJ, to her credit, appe#y have recognized that Dr. Brendel's
evaluation had no basis in fact. No one el as Dr. Brendel did, that Ms. Casserd
could sit all day. The ALJ thought thels. Casserd’s “MRI findings justiffied]
limitations in excess of those iopd by Dr. Brendel . . . .” This court would go further
the entirety of the record demonstratestaons in excess of those that Dr. Brendel
assessed.

Ultimately, the opinion of Dr. Bernandez-Fu was the only opinion the ALJ ga
“significant weight.” AR 30. The ALJ fand that opinion, which Dr. Bernandez-Fu
supported solely with the @orrect statement that Ms. €&erd had testified that she
“cannot do anything” and a citation of teeme household activities that the court has
already found are wholly consistent with MZasserd’s reports of disabling pain, AR
117, was controlling. The court rules thaliance on a single, cursory opinion from a
non-examining physician is not a “speciéind legitimate” reason to reject the

evaluations of all of Ms. Cagsks examining physicians.

E. Crediting the Improperly Rejected Evidence as True, It Is Appropriate To
Remand for an Award of Benefits.

Where an ALJ lacks a suffent basis to rejecitber medical evidence or
testimony from a disability claimant, the cooray credit that testimony as true.
Garrison, 759 F.3d at 1020. Whethe record is fully developed, and the improperly
rejected or discounted testimy establishes that the claimantisabled, the court has
discretion to remand for an award of benafdther than for a nehearing before an
ALJ. Id.

In this case, the court concludes that the record is fully developed and that it
appropriate to credit as true Ms. Casserdsdptions of the debilitating effect of her

pain as well as the evaluations of Dr. Arsten and Dr. Boudreaux. Her description al
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her physicians’ evaluations demonstrate et cannot perform jobs that exist in
significant numbers. The court will rematidls action to the SSA for an award of
benefits.
IV. CONCLUSION

For the reasons stated above, the court DECLINES TO ADOPT the R&R,
REVERSES the July 22012 decision of the admimiative law judge, and REMANDS
this action to the SSA with instructionsdward disability benés based on an onset
date of April 1, 20009.

The clerk shall enter judgment for Ms.sSard and ensure that Judge Tsuchidg
receives notice of this order.

DATED this 17" day of December, 2014.

V)
The Honorable Richard A. Jones
United States District Judge
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