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The Boeing Company et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JOCELYN ALLEN, et al., )
) CASE NO. C14-0596RSM
Plaintiffs, )
)
V. ) ORDER GRANTING PLAINTIFFS’
) MOTION TO REMAND
THE BOEING COMPANY et al., )
)
Defendants. )

l. INTRODUCTION

This matter comes before the Court aftemand from the Ninth Circuit Court ¢
Appeals and on Plaintiffs’ Motion to Remand Clésdion to State Court. Dkts. #46 and #5
Plaintiffs argue that this Court lacks jurisiitte1 because this action is not a removable n
action under the Class Action Fairness Act (“CAFASpecifically because it is subject to t
“local controversy” exception to the Actld. Defendant The BoeinGompany (“Boeing™
argues that Plaintiffs cannot sdyi all of the elements of ¢h“local controversy” exception
particularly because they fail to demonstr#itat Defendant Landafissociates’ (“Landau”)
conduct is a significant basis foreih claims and that they seek significant relief from Lan

as compared to Boeing. Dkt. #65. Landau joins in Boeing’s opposition. Dkt. #66. H

! Boeing previously noted that Boeing Commial Airplanes (“BCA”) was also named as
separate Defendant but argueatttas a division of the Bawg Company, it is not a separg
entity subject to suit. The Court reféosboth Defendants celttively as “Boeing.”
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reasons set forth below, the Court disagreitis @efendants and GRANTS Plaintiffs’ Motion
to Remand.
. BACKGROUND

On November 22, 2013, 108 Plaintiffs filed aation in King County Superior Couft

against Boeing, Landau, and 50 John Does. AQdmplaint was not served on the Defendants
at that time. See Dkt. #1 at § 1. On March 21, 2014,grto service on any Defendants,
Plaintiffs amended the complaint to add eight additional Plaintiffsat 2. Boeing was served

with the Amended Complaint on April 3, 201#d. Landau was not served until after the case
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was removed to this CourtDkts. #36 and #37.

In their Amended Complaint, Plaintiffs ajje that they incurregroperty damage as [a

result of groundwater contamination byazardous chemicals at and around a Boeging

fabrication plant in Auburn, W&hington, from the 1960s to the present. Dkt. #1, Ex. Aat 1 1

4.1-4.2, 4.7-4.8 and 4.11. They further allege Buating and its envimmmental-remediatior
contractor, Landau, are liable for negligenthyestigating, remediating, and cleaning up the
contamination and for failing to warn Plaintiffs of the contaminatitoh.at T 4.4, 4.15 ang
4.17. Based on these allegations, Plaintiffs assate law claims of negligence, nuisance, and
trespass against Boeing and Does 1-25, agligeace against Landau and Does 26-&f.at
7195.2,5.9,5.13 and 5.24.

On April 22, 2014, Boeing removed the actiorthis Court. Dkt. #1. Boeing asserted
federal jurisdiction on two independent bas#sersity jurisdiction and jurisdiction over masgs

actions under CAFA. Dkt. #1 at 4-5. With respto diversity jurisditon, Boeing alleged that

2 After this Court grared Plaintiffs’ prior motion to remanélaintiffs moved instate court for
leave to file a Second Amended r@plaint to add an additional §#aintiffs. Dkt. #58 at 2.
The state court granted the motion on February 27, 20d.5However, according to Boeing,
Plaintiffs never filed or served a Second Ameh@omplaint. Dkt. #65 at 2 fn. 2. The Court
also notes that no Second Amended Clamphas been filed in this Court.
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Landau had been fraudulently joined, and thareeits domicile (Washington State) could

ignored for jurisdictional purposedd. Plaintiffs then moved to remand to state court. [

#26. Plaintiffs argued that Landau had not bfrandulently joined, and therefore diversity

jurisdiction did not exist, anthat this Court lacked jurigction based on two exceptions
CAFA - the “local single event” exceptiondthe “local controversy” exception. Dkt. #26.
On September 23, 2014, this Court grarfdgintiff's motion to remand, finding tha

the “local single event” exception applied ahdrefore there was no jurisdiction under CAR

and that Landau had not been fraudulently joisedhe Court had no diversity jurisdictiopn.

Dkt. #41. This Court did not address Plaistifargument about the “local controvers
exception.ld. Defendants then appealed to the Ni@ircuit Court of Appeals. Dkt. #44.
On March 2, 2015, in a 2-1 Opam, the Ninth Circuit Court oAppeals affirmed in par

and vacated in part the Court’'s Order grantieigpand to state court, and remanded the m
back to this Court. Dkt. #46. The Court of ggals affirmed this Court’'s determination th
Boeing failed to show that Land&ad been fraudulently joinedd. at 4. However, the Cou
of Appeals also found that Plaintiffs’ action does not come within the “local single €
exception to CAFA, and therefore the Countedrin remanding the case on that badid.
Finally, the Court determined that this Coshould address Plaintiffslocal controversy”
arguments in the first instance, explaining:

althoughColeman directs our attention to the complaint in decidivigether

Plaintiffs have satisfied the criterfar the local controversy exception to

federal jurisdiction under CAFA, on theaord and briefing before us, we

declineto attempt to determine in the first instance whether Plaintiffs’ case

fits within the exception. Accordingly, we leave this issue for the district

court to consider.

Dkt. #56 at 28.
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1. DISCUSSION
A. Standard of Review

When a case is filed in state court, removal is proper if the complaint raises a
guestion or where there is diversity of citizenship between the parties and the am
controversy exceeds $75,000. 28 U.S.C. 88 1331, ag3A(ypically it is presumed “that
cause lies outside [the] limited jurisdiction fbk federal courts] anddéhburden of establishin
the contrary rests upon the pagsserting jurisdiction.” Hunter v. Philip Morris USA, 582
F.3d 1039, 1042 (9th Cir. 2009) (quotiAgrego Abrego v. Dow Chem. Co., 443 F.3d 676, 684
(9th Cir. 2006) fer curiam) (citing Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375
377 (1994)) (alterations in original). Howevéne United States Supreme Court has rece
made clear that “no antiremoval presuroptattends cases invoking CAFA, which Congr
enacted to facilitate adlication of certain class amts in federal court.” Dart Cherokee
Basin Operating Co., LLCv. Owens, __ U.S. |, 135 S. Ct. 547, 554 (2014) (holding that
District Court erroneously afipd a presumption against rembowd a CAFA claim). Thus,
there is no typical presumption against removal for CAFA cases.

B. MassActionsUnder CAFA

Under CAFA, a district court has originarisdiction over a putate class action whel
the parties are minimally diversehe putative class consists of at least 100 members, ar
aggregate amount in controversy exceeds tfesltiold amount of $5,000,000. Title 28 U.S
§ 1332(d)(2); 28 U.S.C. 8§ 1332(d)(5)(B¥e Serrano v. 180 Connect, Inc., 478 F.3d 1018
1020 (9th Cir. 2007). However, cairt exclusions in thAct, if applicablerequire the Court tdg
remand to state court. In thaase, Plaintiffs assert that their case falls under the *I

controversy” exclusion.
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The Ninth Circuit Court of Apgals has noted that this issseone “that our circuit ha
rarely confronted.”Benko v. Quality Loan Serv. Corp., 789 F.3d 1111, 2015 U.S. App. LEX
10253, *6 (9th Cir. Jun. 18, 2015) (citifdondragon v. Capital One Auto Fin., 736 F.3d 880
883 (9th Cir. 2013) an€oleman v. Estes Exp. Lines, Inc., 631 F.3d 1010, 1020 (9th Ci
2011)). The Ninth Circuit further noted that its “sister circuits, likewhse/e considered thi

issue on only a few occasiondd. (citations omitted).

As an initial matter, the Court notes that theéx no dispute that ¢hgeneral criteria for

CAFA suits are present in this case — thegalteclass includes alVashington residents whp

were purportedly subject toguerty damage/injury by the Defemdaompanies, an aggrega
number which is at present in the hundredehe claims alleged by the Plaintiffs invol\
substantial monetary reliefiyhich exceeds the $5,000,000 requiratme Finally, there is

minimal diversity of citizenship between clasembers, who are Washington citizens, and

Defendants, one of which is domiciled in Wamgjion and one of which is domiciled in lllinois.

However, under the “local controversy” eptien in CAFA, federal courts are requirg
to remand removed CAFA cases to the oagjimy state court when the following thrs

conditions are met:

() “greater than two-thirds of the membesf all proposed plaintiff classes
the aggregate are citizens of the &tat which the action was originall
filed”;

(1)) at least 1 defendant is a defendanf@aa) from whom significant relief i

sought by members of the plaintiff sk (bb) whose alleged conduct form
significant basis for the claims assertgdthe proposed plaintiff class; af

(cc) who is a citizen of thState in which the action was originally filed; a
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(1 principal injuries resulting from thalleged conduct or any related cond
of each defendant were incurred tine State in which the action w3
originally filed.

28 U.S.C. § 1332(d)(4)(A)(i). Rintiff bears the burden of shawg that this provision applie
to the facts of this caseBenko, 797 F.3d 1111Mondragon, 736 F.3d at 883Coleman, 631
F.3d at 1013Serrano, 478 F.3d at 1024.

The Ninth Circuit has recognized that:

the “local controversy exception” is armaw one, particularly in light of the
purposes of CAFA. The Elevent@ircuit found, and we agree, that
“CAFA’s language favors federal fgdiction over class actions, and
CAFA’s legislative history suggestthat Congress intended the local
controversy exception to be a narrow dn®Moreover, tle Report issued by
the Senate Judiciary Committee ionoection with the passage of CAFA
recognized, “that abuses are undernmgnthe rights of both plaintiffs and
defendants. One key reason for these problems is that most class actions
are currently adjudicated in stateurts, where the governing rules are
applied inconsistently (frequently in a manner that contravenes basic
fairness and due process consideratians) where there is often inadequate
supervision over litigation procedures and proposed settlements.”

Benko, 789 F.3d at __ (citations omitted).

C. Local Controversy Exception in the Instant Action

Here, Plaintiffs argue that this case falls within the “local controversy” exce

because: 1) greater than two-tisrof the Plaintiffs are Wasigton citizens; 2) the allegatior

show that Plaintiffs seelsignificant relief from Landa 3) Landau’s conduct forms

significant basis for Plaintiff’'s eims; 4) Landau is a citizen @ashington, the state in whid

the action was originally filed; 5) Plaintiffgrincipal injuries were incurred in Washington;

and 6) no factually identical or similar classiac has been filed against Defendants during

last three years. Dkt. #58.
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As an initial matter, the Courtotes that Defendants do rdispute that 1) greater thg
two-thirds of the Plaintiffs are Washington o#tizs; 2) Landau is a citizen of Washington,
state in which the action was originally filed; Bhaintiffs’ principal injuries were incurred i

Washington; and 4) no factugllidentical or similar classaction has been filed again

Defendants during the last three yeaBse Dkt. #65. Rather, Defendants argue that Plainti

cannot demonstrate this case falls within the pttae because they fail to show that Landa]
conduct is a significant basis ftreir claims, and that they sesignificant relief from Landal
as compared to Boeindd. Thus, the Court addresses only thtater issues in this Order af
deems the remaining criteria metee Local Civil Rule 7(b)(2) (“Except for motions fg
summary judgment, if a party fails to file papén opposition to a matn, such failure may b
considered by the court as anmaslsion that the motion has merit.”).

Because of the relatively small body of case [gertaining to the “local controversy
exception, the analysis in this Court is a diift one. However, the Ninth Circuit Court
Appeals recently provided guidaawith respect to the issues presented in this cadgenko,
supra, the Court of Appeals explained:

2. Significant Defendant Test

We next consider whether Meridianconduct constitutes “a significant
basis” for the Plaintiffs’ claims and wther the Plaintiffs seek “significant
relief” from Meridian. 28 U.S.C. 8332(d)(4)(A)(i)(I1). When construing
the meaning of a statute, we begin witie language of that statute. The
Supreme Court has stated that “a legigle says in a statute what it means
and means in a statute what it says ther€bnnecticut Nat. Bank v.
Germain, 503 U.S. 249, 253-54, 112 S. €146, 117 L. Ed. 2d 391 (1992).
If the statutory text immbiguous, we employ other tepkuch as legislative
history, to construe the meaning of ambiguous tefesUnited Sates v.
Gonzales, 520 U.S. 1, 6, 117 S. Ct. 1032, 137 L. Ed. 2d 132 (1997).
“When a word is not defined by stié, [the Supreme Court] normally

construe[s] it in accord with its ordinary or natural meaning,” which can
often be discerned by reference to the dictionary definition of that word.
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Smith v. United Sates, 508 U.S. 223, 228, 113 S. Ct. 2050, 124 L. Ed. 2d
138 (1993). Several dictionariedfey complementary definitions of
“significant,” with each suggesting that the word essentially means
“important” or “characterized by a laggamount or quantity.” For example,
Black's Law Dictionary states thdtsignificant” means “[o]f special
importance; momentous, as distinguiieom insignificant.” Black’s Law
Dictionary (10th ed. 2014). The Amedgit Heritage Dictionary defines the
word as “having or expressing meaning; meaningful,” “having or likely to
have a major effect; important,” andaffly large in amount or quantity.”
American Heritage Dictionary 1619tfded. 2000). We assume that, in
CAFA, the word “significant” is used consistently and with the same
meaning, as a modifier of “basis for the claims” and “reliefSte Atl.
Cleaners & Dyersv. United Sates, 286 U.S. 427, 433, 52 S. Ct. 607, 76 L.
Ed. 1204 (1932) (“[T]here is a naturptesumption that identical words
used in different parts of the same act are intended to have the same
meaning.”).

To determine if the “basis for the atas” against Meridian is important or
fairly large in amount or quantitywe compare the allegations against
Meridian to the allegations made amgst the other Defendants. CAFA
clarifies that we should look at a defant’'s “basis” in the context of the
overall “claims asserted.” 28 U.S.C. 8§ 1332(d)(4)(A)()(I1)(bb). This
comparative approach is consistent with the reasoning of the Third Circuit
in Kaufman, 561 F.3d at 156 (“Whether [the significant basis] condition is
met requires a substantive analysis comparing the local defendant’s alleged
conduct to the alleged conduct of all the Defendants.Jee also
Opelousas, 655 F.3d at 363 (requiring “more detailed allegations or
extrinsic evidence detailing the localfeledant’s conduct in relation to the
out-of-state defendants”).

Meridian is one of just six Defendantdewed to in the SAC. In terms of
the overall class, the Plaintiffs allegeat “Meridian onducted illegal debt
collection agency activitee with respect to thousds of files each year,”
and that Meridian’s activities conistied between 15 to 20% of the total
debt collection activities ofll the Defendants. Ikvans, the Eleventh
Circuit reasoned that the “significafasis” provision was not satisfied
because the plaintiffs had not showhat “a significant number or
percentage of putative class memberay have claims against [a local
defendant].” Evans, 449 F.3d at 1167. By contrast, Meridian foreclosed
between 15 to 20% of the homes of all Plaintiffs in the class. Several
Plaintiffs then have colobde claims against Meridian.

To determine if the Plaintiffs claim fgnificant relief” from Meridian, we

look to the remedies requested by the Plaintiffs in the S8&.Coleman,

631 F.3d at 1020. The Plaintiffsagih general damages of $10,000 from
Meridian, and punitive damages as a result of deceptive trade practices and
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fraud. The Plaintiffs estimate thalbhe total damage recoverable from
Meridian are between $5,000,000 and $8,000,000. Meridian also concedes
that the Plaintiffs seek equitable ef|iwhich would sigificantly increase

the overall value of the judgment against Meridig®f. id. (“Further, the
complaint seeks injunctive relief agat [the local defendant]. There is
nothing in the complaint to suggest eittieat the injunctive relief sought is
itself insignificant, or that [the al defendant] would be incapable of
complying with an injunction.”). Téamounts sought are sufficient to show
that the Plaintiffs claim “signifiaat relief” from a local defendant.

Our analysis is further buttressdxy the Senate Judiciary Committee’s
findings pertaining to the “local otroversy exception.” The Committee
Report stated that “[t]his provision istended to respontb concerns that
class actions with a truly local focsbould not be moved to federal court
under this legislation because stateurts have a strong interest in
adjudicating such disputes. . . . [Aldfral court should bear in mind that
the purpose of each of these criterigisdentify a truly local controversy —
a controversy that uniquebffects a particular locdy to the exclusion of
all others.” S. Rep. No. 109-14, 3905 U.S. Code Cong. & Admin. News
3, 38.

In this case, a class of exclusivelyvdda Plaintiffs has filed suit against
six Defendants, one of which is Nelsadomiciled. The alleged misconduct
took place exclusively in the state Mevada. The one Nevada domiciled
Defendant was allegedly responsilite between 15-20% of the wrongs
alleged by the entire class. The Pldisthave met their burden to show
that this case qualifies fordtlocal controversy exception.”

Benko, 789 F.3d 1111, at **12-16.

This Court finds the stant matter analogous &enko for several reasons. First,
review of Plaintiffs’ Amended Complaint dwnstrates that Landau’s conduct formg
significant basis for their clais. Landau is one of only two Defendants in this acti
Second, Plaintiffs allege that:

4.10 Defendants Boeing Compa and Boeing Commercial
Airplanes hired, delegated, contracte@h, partnered with, or otherwise

shared the responsibilities with Landau Associates for the investigation and
remediation of the Boeing Auburn Plant.

® As noted above, the Court considers BgeCompany and BoeinGommercial Airplanes
one DefendantSee Page lsupra, at fn. 1.
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411 In or about 2002, Defenda Boeing Company, Boeing
Commercial Airplanes, and Landau Associates identified a plume of
volatile organic chemicals (“VOCs")including TCE and PCE and their
degradation products including vinyl childe (“VC”) in the groundwater at
the Boeing Auburn Plant. Defendants identified building 17-05 of the
Boeing Auburn Plant as the likelgource of the plume of hazardous
substances. This plume was ndbgdDefendants Boeing Company, Boeing
Commercial Airplanes,ral Landau Associates to have moved off of the
Boeing Auburn Plant property and tme continuing to move off the
property in the shallow groundwateramorth and/or northwest direction.

4.12 Defendants Boeing Company, Boeing Commercial Airplanes,
and Landau Associates knew at thibe that the movement of these
hazardous substances posed a thteathe health and rights of nearby
property owners and resiaks and theiproperties.

4.13 Defendants Boeing Company, Boeing Commercial Airplanes,
and Landau Associates knew at that time that the presence of these
hazardous substances in groundwateuld contaminate soil and escape
through soil into the aion nearby propertiesnd into the homes and
buildings thereon.

414 With this knowledge, Defendants had a duty to further
investigate, track and document, refiage, and/or otherwise clean up the
hazardous substances and to investigatther potential migration of the
hazardous substances. Defendants dddrther duty to take responsible
actions to contain and/or minie@ the movement of the hazardous
substances off the Boeing Auburraf property and onto nearby properties
and/or to warn of the presence anovement of suchdrzardous substances.

4.15 Defendants Boeing Company, Boeing Commercial Airplanes,
and Landau Associates failed to taleasonable actions in investigating,
testing, tracking, documenting, redigting, cleanmg up, containing,
minimizing movement, and/or warning nearby property owners and
residents of the presence of and mmoeat of hazardous substances into
their neighborhoods, properties and homes.

4.16. In or about 2009, Defenta Boeing Company, Boeing
Commercial Airplanes, rad Landau Associates id#fied an [sic] second
plume of VOCs including TCE, PCEnd their degradation products
including VC. Defendants failed tolentify the probable sources of the
contamination or where on the BoeiAgburn Plant this plume originates.

4.17 This plume was noted by Defendants Boeing Company, Boeing
Commercial Airplanes, and Landau Assdes to have moved off of and to
be continuing to move off of thBoeing Auburn Plant property in the

PAGE - 10
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groundwater. Again, Defendants failéd take reasondd actions in
investigating, testing, tracking, dementing, remediating, cleaning up,
containing, minimizing movement, awd/warning nearby property owners
and residents of the presence of armv@ment of hazardous substances into
their neighborhoods, properties and homes.
Dkt. #1-1 at T T 4.10-4.17. These allegaticupport the substance of Plaintiffs’ legd
allegations, are asserted against both Defeisdaqually, and apply to all of the currg
Plaintiffs* Further, looking at the claims as a wdategligence claims account for 50% of {
claims asserted by Plaintiffs (albeit in the foofnone claim of negligence against Boeing 4
one claim of negligence against Landau). As compared to the other two claims against
for Nuisance and Trespass, particularly in lighthe above factual aljations, the Court finds

that the negligence claim against Landau foamsignificant basis for the relief sought

Plaintiffs.

Likewise, the Plaintiffs @im equal relief from both Dendants. Dkt. #1-1 at 61

Request for Relief. They seek judgment against each Defendant for general and g
damages, and Boeing itself asserts in its Notit&Removal that each Plaintiff seeks eig
categories of damages relating to alleged amiriation, investigation, and clean-up: th
property’s lost value; remediation costs; refairestoration costs; the value of the continu
trespass and interferenaith her use of her property; medicaists; the costs of future media
monitoring; attorneys’ feesand consequential damages, which totals more than $75,0(
each claim. Dkt. #1 at 1 17. The amounts soughsuafficient to show thahe Plaintiffs claim
“significant relief” from a lochdefendant, Landau. Defendantgwe that Plaintiffs have faile

to allege joint and several liability, and te@are cannot demonstratbat Plaintiffs seeks

* The remainder of the factuallegations set forth the history of the Boeing Auburn plant
its manufacturing processes atite way it historically handd chemicals used in thog
processes, and facts related to soil mgston the subject propess and homes and th
chemicals allegedly discovered there@ae Dkt. #1-1 at § § 4.1-4.9 and 4.18-4.24.
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significant relief from Landau as opposed to Boeirgge Dkt. #65 at 17-20. However, th
ignores that Plaintiffs haveleaded separate riggnt claims against Boeing and Landau 4
seek to hold each Defendant responsible for its own negligence and for any monetary 4
resulting therefrom. Accordingly, the Coistnot persuaded by Defendants’ argument.

As the Court of Appeals found Benko, so too does this Court find that its decisior]
“further buttressed by the Senate Judici@gmmittee’s findings peatning to the ‘local
controversy exception.” Benko, 789 F.3d 1111, at *16. It is clear from the facts i

allegations made in this case that this involagsotential class action with a truly local foc

that particularly affects a localrea of the State of Washingtonttee exclusion of all others.

Id.

Here, a class of exclusively Washington Ri#fmhas filed suit against two Defendan

S
ind

amounts

LS,

one of which is Washington domiciled. Théegkd misconduct took place exclusively in the

State of Washington, and Plaffg¢ allege that the Washington Defendant was equ
responsible for the negligence alleged by the ertass and which constitutes 50% of the ¢

claims. Plaintiffs also seek equal relief fradefendants for their alleged negligence. Un

these circumstances, the Court fildat Plaintiffs have met their burden to show that this ¢

gualifies for the “local controversy exception.”
D. Landau Joinder
The Court previously determined, and the Ni@ircuit Court of Appeals affirmed, tha
Landau has not been fraudulentlynjed in this action and theak this Court lacks diversit
jurisdiction. Accordingy, there is no alternative basas jurisdiction in this Court.
I

I
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V. CONCLUSION
Having reviewed the relevant pleadings, thelalations and exhits attached theretq
and the remainder of the redpthe Court hereby ORDERS:
1) Plaintiffs’ Motion to Remand (Dkt. #58)s GRANTED, and thiscase is agai
REMANDED to the King County Superior Court.
2) This matter is now CLOSED.

Dated this 18 day of August 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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