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4 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
8 AT SEATTLE
9 MARTIN and DAYNA PLANCICH, CASE NO.C14-06813CC
10 Plaintiffs FINDINGS OF FACT AND
11 ’ CONCLUSIONS OF LAW
V.
12
13 SKAGIT COUNTY, a Washington State
county; SKAGIT COUNTY SHERIFF'S
14 OFFICE, a subdivision of Skagit Coynt
WILLIAM REICHARDT and JANE DOE
15 REICHARDT, husband and wifegnd
TOM MOLITOR and JANE DOE
16 MOLITOR, husband and wife,
17 Defendans.
1 . .
8 This matter was tried to the Codirom September 1,22016to September 20, 2018 he
19

claim presented for adjudicatiomas whether Defendants violated the First Amendment| by

N
o
—

retaliating against Plaintiff Martin Plancich for his political speech. The pastipulate tha

N
=

Plancich engaged in constitutionally proted speechby supporting Rfendant Willam

N
N

Reichards opponent in the 2010 election fB8kagit County SheriffThe parties further stipulate

N
w

that Defendants took an adverse employment action against Plandehrayating him fron

N
N

the Skagit County Shif's Office (“the SCSO). Accordingly, the only questiobefore thq

N
a1

Courtis whether Plancich’s speeetas a “substantial or motivating factor” for his termination.

N
o))

See Lakesid&cott v. Multnomah Cty556 F.3d 797, 803 (9th Cir. 2009).
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findings of fact and conclusions of law:
l.
1.

After bench tral and pursuant to Fed. R. Civ. P. 52(a), the Court makes the follpwing

FINDINGS OF FACT
Plaintiffs Martin Plancichand Dayna Plancich are married. October 2010Martin
Plancicht was employed as a deputy witletBCSOPlancich had been with the SCSO

since 2002. He had no disciplinary record prior to October 2010.

. Plancichpublicly supported Herb Oberg, a candidate for Skagit County Sheriff in the

November 2010 election. Oberg ran against Defendant William Reichardt, whio was
ultimately elected.

The Dodge Valley House & October 2010 Incident

Dayna’s sister, Pam Hinton, is married to Greg Hinton. At a foreclosuwcgoa on
September 17, 2010, the Hintons purchased a home at 14022 Dodge Valley Road in
Mount Vernon, Washington (“the Dodge Valley House”).
Pam and Dayna discussed a plan forRlecichego purchas¢he Dodge Valley Houge
from the Hintons. The Planciches would be able to do so only if they could se|l their
home at the time Shortly after the Hintonscquired the Dodge Valley House, the

Planciches put their home up for sale.
The prior owners of the Dodge Valley House were Aaron and Jamie Reifk&p.
Reinstras believed that they had 21 days—until October 8, 2010—to move out.
On October 6, 2010, GgeHinton visited the Dodge Valley House to inspect the interior
for damage. Aaron would not let him enter, dhd police were calledcormer SCSQO
Deputy Rhonda Lasley responded to the eald negotiated an agreement that the

Reinstras would vacate by @ber 7 at 6:00 p.m.

refers to him as “Plandic” At times, the Court uses first names for the sake of clarity. No
disrespect is intended.

FINDINGS OF FACT ANDCONCLUSIONS OF

LAW

PAGE- 2

! Given that the facts of this case primarily involve Martin Plancich, the Cow@inher
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7. While Lasley was on the call, Plancich told her that he and Dayna would mavéhe t

8.

9.

10.

11.

12.
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Dodge Valley House if they could sell their own home.

On October 7, the Reinstras called the Hintons and said that they could notob¢heut

house that day. The Reinstras indicated that they would vacate by October 8.

The Reinstras had hired a contractor, Gary Nelson, to instalemgdHir doors in thg

A%

Dodge Valley House. After the foreclosure, the Reinstras told Nelson that he dajld ta

backthe doordecause the Reinstrhad not yet paid for them.

On the evening of October 7, Nelson drove his truck and trailer to the Dodge

House to retrieve the doors. Before leaving his home, Nelson tested the tadlighits

Valley

trailer to make sure @8y were working. After removing the fir doors, Nelson installed

replacement doors in the Dodge Valley House. Nelson finished loadirfig tteors intd

his trailersometimdate that night or in the early morning hours of October 8.

Plancich was working #hnight shifton October 7While on duty, he drove by the Dodge

Valley House and observed Nelson loading the doors into his trailer. Plaratied

SCSO Deputy Martin Steiner, who was also on duty. Plancich told Steiner that ¢ saw

person loading doorffom a vacant house into a trailer. Steiner advised Planci
contact the person. Plancich responded that he was no longer in front of thdoiig
that, when he turned to go back, the truck and trailer pulled out onto the ro
Plancichdid not disclose any involvement with the Dodge Valley House to Steiner.

Plancich pulled Nelson ovdPlancich testified thate did so becauséelson’s trailer ha

a flickering taillight. The Court does not firttis testimonyto be cedible. Rather, the

Court finds that Plancich committed a pretextual stop for the purpose of investigat
issue of the doorsThis finding is based on Nelson’s testimony that the taillight
working before the stqpas well as the next dathe unlikelihood that Plancich mere
passed the Dodge Valley House by happenstance; Plancich’s failure tahoerfong

with Steiner;and Plancich’s interest in preserving property that was removed f

ch to
use

adway.
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house he hoped to purchase.

13. Steiner also responddd the stop During the stop, Plamch askedNelsonabout the
doors.Steiner knew Nelsorsothe deputies let him go without a tickBecauseNelson
drove homen the direction of the sheriff's office, Plancich was able to nlesevherg
Nelson took the doors.

14.The next morning, PlancichltbPam Hinton to call the police and report the mis
doors. She did so, and SCSO Deputy Bart Moody and Sergeant Annette Lir
responded. Pam and Plancich were both on the scene. Neither of them told M
Lindquist thatthe Reinstrastill inhabted the Dodge Valley Hous# the time the doo
were removedPlancich also failed to disclose his intent to move into the house.

15.Based on the information provided, Moody and Lindquist concluded that the dog
been stolen. Lindquist instructed Moody and SCSO Deputy John Hamlin to reco
doors.Hamlin alsodid not know that Plancich intended to move into the hadaelin
informed Nelson that hfaced jail time and monetary penaltiése failed to return th
doors. Shaken, Nelson rehung the doors on October 11, 2010.

16.Plancich and his family moved into the Dodge Valley House on October 23, 2010.

Ensuing Investigations & Plancich’s Termination

17.Aaron Reinstrasubsequently noticed Plancich’s squad car parked in the driveway
Dodge Valley Hoge.Concerned about the way the investigation into the doorbée
handled,Aaron called a friend who worked for the Skagit County Prosecutor's O
The Skagit County Prosecutor's Office referred the matter to the Whatcomy(

Sheriff's Office, whch began investigating the incident.

18.Plancich refused to speak to Whatcom County investigators abowtothe incident.

Two other deputies also refusé@the Whatcom County Sheriff's Office ultimately fou
insufficient evidence to charge Plancich withmanal conduct.
19.The SCSO decided to conduct an internal investigation into whether Plancich, Lin
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Moody, or Hamlin committed misconduct during the doors incide@SOUnNdersheriff
Gary Shand appointed Defendaidm Molitor, SCSO Chief Deputyto conduct thg
investigation.

20.In March and April of 2011, Molitor conducted two investigations, one into the
incident, and another into whether Plancich had been truthful in the first investigati

21.Molitor interviewed the four subjects of the investigation, as well as Steinksgiyand
Reinstra. Molitor cleared Lindquist and Moody of any wrongdoing. Molitor found
Hamlin was aggressive and coercive with Nelsamd Hamlin receiveda written
warning.

22.Molitor ultimatelyrecommended that Plancich teminatedMolitor's recommendatio
was based on hindings that Plancicimonitored the Dodge Valley House out of

own interest; stopped Nelson under pretext; withheld information to misédaay

\1%4

Hoors

that

his

officersinto believing the doors were stolen; and was evasive and untruthful during the

internal investigationGiven the evidence presentad trial, the Courtendorseshesg
findings and adopts them here.
23.Reichardt accepted Molitor's recommendation and terminated Plancich on May 6,

Treatment of Other SCSO Employees

24.Visible supporters of Oberg included Plancitindquist, Lasley,Moody, and forme
SCSO Sergeant Paul Arroyos. Visible supporters of Reichardt include® $@guty
Terry Esskew and former SCSO employee Amity Locken. Hamlin was not em
supporter of either candidate.

25.Lindquist testified that she experienced hostile behavior that she interpretedieallyd
based This included a harsh reprimand from MolitegardingLindquist’s response to
domestic violence call from Oberg’'s wife, as wellaa$roverb on Loyalty” hung in
threatening manneon Lindquist’'s greaseboardReichardt offered to look into tf
proverb incident, bubecausea week hadilreadypassedLindquist declinedLindquist
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26.

27.

28.
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also testified that she thought sheutbhave been promoted to chief by now and tha

was passed over for a lateessignmentThe Court finds Lindqui& testimony credibls

as to Molitor’s harsh conduct and the threatening proverb. Howgwen Reichardt's

response to the provemcidentand Lindquist’'s testimony that the lateral position W
to a qualified candidate with more experientke evidencedoes notshow that
Defendants made politicallyasecemployment decisions with respectiadquist.
Lasley testified that she Ifeshe was treated differently due to her support for Of
including reprimands for small issues or infractions that other emplays@sommitted
However, the evidence showed that Lasley had a disciplinary recomlahrantedcloser
scrutiny. or example, she was written up for using offieeail for persoal matters
criminally investigated for giving a coworkdner own prescription medicatiomnd
temporarilyremoved from her position for “t[aking] a swing at a detectit/¢he police
ball” while under the influence of alcohol. Lasley also testified that she neveved
criticism from Reichardt or Molitor. Further, Lasley was not terminated, busecha
resign from her position. Accordingly, Lasley's testimony does not edtatiist
Deferdants made politicalpased employment decisions with respect to her.
Moody did not testifythat he experiencedegative treatment after Reichardt won
election. Although Moody testified about misconduct committed by SCSO Sergea
Marlow, thatincident occurred several yedvsforethe electionAnd, Moody ultimately
retired. Thus,Moody’s testimony does not show that political supporpacted an
SCSO employee’s treatment

Arroyos testified that he felis support for Oberg resulted adlverse cosequencesike
being the subject adn internal investigation. However, Arroyos admitted to commi

the misconductunderlying the investigation, including Starbucks trips that were ag

SCSO policy and “probably” making untruthful statements duatiger investigations|,

Further, Arroyos’s testimony tended to show et hostility hefelt came from a tens
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personal relationship with Molitor, rather thamnroyos’s political beliefs And Arroyos,
like Lasley, chose to resign. As suchrroyos’s testinony does notestablish thg
Defendants made politicallyased employment decisions with respect to him.

29.Given theevidence discussed in Paragraph285the Court finds that Plancich failed
demonstrate that Defendants had a pattern of taking advepdeyamnt actions again
Oberg supporters. This finding is further supported by the fact that, althowdgy |
Lindquist, and Moody were all involvad some capacityith the Dodge Valley Houg
investigation, none of them suffered adverse employment actions as a result.

30.Turning tothe Reichardt supporters, the evidence shows BEsakewwas investigated
but not terminated, for serious misconduct. Specifically, Essiet@inedinformation
about another agency’s theft investigation and providednfoemationto his neighbor
who was the subject dhat investigation Molitor testified that the difference betwe
Esskew’smisconductand Plancich’smisconductwas that Esskew was forthcoming 4
admitted his misdeeds. By contrast, Molitor stated, Plartcieth to “obfuscate thingg
and “misdirect him. The Court finds this explanation credible and supported by
recording of Plancich’s interviewAccordingly, the disparity between the t
investigationgdoes not support Plancich’s claim.

31.The sparse etlence presented on Lockeshows that shewas investigated fq

—
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-

mishandlingevidence and altering computer recoaisl that she resigned before the

investigation concludedThis does not demonstrate that Locken receivabriblg
treatmenbased on her political leanings.

32.Giventhe evidence discussed in Paragraph8BQ@he Court finds that Plancich failed
demonstrate that Defendants had a pattershofvingleniencyto Reichardt supporte
who committed misconduct.

33. Finally, Hamlin, who did not publicly support either candidate, was given only a wa
for his conductin the doors incidentAlthough Hamlin, unlike Plancich, had a pr
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disciplinary record, he also had no personal involvement in the Dodge Valley Hbey
Court finds thaHamlin’s lack of personal involvementrather tharhis lack of suppor
for Oberg—motivated Defendants’ decision to punish Hamlin less sevettedy
Plancich

1. CONCLUSIONSOF LAW

34.This Court hasubject matter jurisdictioaver this caseinder 28 U.S.C. § 1331.

35.Venue is properly set in the United States District Court, Western Districashigtor
pursuant to 28 U.S.C. § 1391.

36.To state a First Amendment claim against a public employer, an employee mus
(1) the employee engagéd constitutionally protectedpeech; (2) the employer took
adverse employment @b against theemployee; and (3) the employee’s speech w
substantial or motivatingttor for the adverse actidrakesideScott 556 F.3d at 803.

37.Plancich engaged ioonstitutionally protected speech by support®igergin the 201Q

election for Skagit County Sheriff.

5€.

t show:
an

as a

38.Defendants took an adverse employment action against Plancich by terminating hi

employment in May 2011.
39.Plancich has not met his burden to shbat his political speech was the substantig
motivating factor for his termination. Rather, t@eurt concludeghat the motivating
factor for Plancich’stermination waghe misconduche committed in October 2010 a
his behavior duringhe ersuing investigation. This conclusion is supported by the Cdg
findings that Plancich committed miscondugrranting terminatiomnd thathe failed to
demonstrate politicalipased disparate treatmeamong SCSO employees
Accordingly, the Court finds in favor of Defendaritsas so ORDERED.
1
1
1
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DATED this28th day of September 2016.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




