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The Rock Wood Fired Pizza & Spirits et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

)
) CASE NO. C14-0770 RSM

JENNIFER McARTHUR, )
)

Plaintiff, ) ORDER GRANTING IN PART AND

) DENYING IN PART DEFENDANTS'

V. ) MOTIONS IN LIMINE

)
THE ROCK WOODFIRED PIZZA & )
SPIRITS et al., )
)
Defendants. )

l. INTRODUCTION

This matter comes before the Court on Defendants’ Motions In Limine. Dkt.
Plaintiff does not oppose several of Defendantotions, but opposes others. Dkt. #1@Dbr
the reasons set forth herein, the Court TBRANTS IN PART AND DENIES IN PART]
Defendants’ Motions In Limine.

. LEGAL STANDARD

Parties may file motions in limine before or during trial “to exclude anticip
prejudicial evidence before the evidence is actually offerédi¢e v. United Sates, 469 U.S.
38, 40 n.2, 105 S. Ct. 460, 83 L. Ed. 2d 443 (1984). To resolve such motions, the (
guided by Fed. R. Evid. 401 and 403. Specificdhlg, Court considers whether evidence “I
any tendency to make a fact mareless probable than it would be without the evidence,”
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whether “the fact is of consequence in daiaing the action.” Fed. R. Evid. 401. Butt
Court may exclude relevant evidence if ‘fiobative value is substaally outweighed by g

danger of one or more of the following: unfaiejudice, confusing thissues, misleading th

jury, undue delay, wasting time, or needlegsiysenting cumulative evidence.” Fed. R. EVi

403.
1. DISCUSSION
A. MotionsinLiminel,4,5,6,8,9
Defendants have proposed a number ofdded Motions In Limine which Plaintif
does not oppose. Dkts. #98 at 2-5 and #100 at 1-2. Accordingly, the following Motig
Limine will be GRANTED:
1. Exclusion of Non-PartWitnesses from Courtroom
4. References to Cost of Litigation
5. References to Defendants’ Finah8tatus or Ability to Pay a Judgment
6. Golden Rule Arguments
8. Written Experts’ Curricula Vitae
9. Written Experts’ Reports
B. MotionsInLimine2and 3
Defendants have proposed a number of additstaadard Motions In Limine, to whic
Plaintiff has objected on the basis that they“ac¢ appropriate motions in limine.” Dkts. #9
at 2 and 6. The Court has reviewed Motiond.imine 2 (references to offers to settle
compromise) and 3 (references to insurance),fanals that these motions are appropriate
have a valid legal basis. Accandly the Court will GRANT those motions.

C. MotionIn Limine?7
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Defendant asks the Court to exclude tiffiering of any evidence, the making of a
comments or arguments, or the asking af ajuestions relating to sending a mess3
punishing, or deterring the Defendants. Dkt. #98 at 4. Plaintiff responds that she is §
punitive damages in this lawsuit, and therefore argument related to such damages ig
Dkt. #100 at 2.

The Ninth Circuit has not yet settled the availability of punitive damages in
asserted under the FLSAee Lambert v. Ackerley, 180 F.3d 997, 1011 (9th Cir. 1999) (“[W
do not reach the question because the defendamtsvieved the issue dhe availability of
punitive damages by failing to raise it below.”). Only two circuits have addresse
availability of punitive damages and those circuits are sbe Shapp v. Unlimited Concepts,

Inc., 208 F.3d 928, 933-34 (11th Cir. 2000) (holdihgt punitive damages are not availa

under the FLSA)Travis v. Gary Comm. Mental Health Ctr., Inc., 921 F.2d 108, 112 (7th Ci.

1990) (holding that punitive damagare available under the FLSADistrict Courts in the
Ninth Circuit have likewise split on ¢havailability of punitive damagessee, e.g., Campbell-
Thomson v. Cox Communs., No. CV-08-1656-PHX-GMS, @10 U.S. Dist. LEXIS 43977, 201
WL 1814844, at *10-11 (D. Ariz. May 52010) (punitive damages availabl@umulty v.
FedEx Ground Package Sys., Inc., No. C04-1425P, 2005 U.®ist. LEXIS 25997, 2005 WL

1979104, at *10-11 (W.D. Wash. Aug. 16, 2005) (Pechman, J.) (punitive dan

unavailable). Given the absence of authorityhie Ninth Circuit on this issue, the Court wiill

DENY Defendants’ Motion In Limine to the extetttat it seeks to limit Plaintiff to asking fq
compensatory damages only, unless or untilGbeart determines that such damages are
available.

D. Motion In Limine 10
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Defendants next seek an Order excluding lay withess opinion testimony exc
provided by Federal Rule of Evidence 701. A8 at 5. Specifically, Defendants seek|
preclude Plaintiff from testifyig that she had to stop brdastling when her child was 1
months old due to a lack of milk productiorathresulted from Defendants alleged failure
provide her with breaks for punmg. Dkt. #98 at 5. Defendants argue that such testimo
not supported by credible, contemporaneous cadestimony, and can only be provided b
gualified expert in the field.ld. Plaintiff argues that her opiniois relevant to her allege
emotional distress, and that she can testify as to her own decrease in milk, and her ow
as to why her milk productiotecreased. Dkt. #100 at 2-3.

The Court agrees with Plaintiff. At thisipbin time, it does not appear that she se

ept as
to

1
to
Ny is
y a
d

N beliefs

eks

to testify to improper xpert opinions as to éhreasons for her decrease in milk production.

Any objections to specific testmny may be raised at the time of such testimony at frial.

Further, Defendants may cross-examine Plaiatfto any medical evidence she may have
not have) supporting her beliefs. Accordingthe Court DENIES Defendants’ Motion
Limine.
E. Motion InLimine11

Defendants request 24-hour notice of each wi&rend exhibit to be called or used
trial. Dkt. #98 at 5. Plaintiff does not agieeprovide prior notice odny exhibits she intend
to introduce, and only agrees to disclose riag witnesses within one hour after court |
adjourned or by 1:00 p.m. on the next busirtess whichever is later. Dkt. #100 at 3.

With respect to withesses, the Court notes that regardless of what the parties req
Court requires 24 hour notice of witnesses tochked, and will typically ask the parties

identify next day witnesses prior to comugg court each day. Accordingly, the Co
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GRANTS that part of Defendants’ motion in limiaed expects all parties b& prepared to tell
the Court and each other which next day witnesses will be presented.
With respect to exhibits, the Court will not require any party to provide notide of
exhibits they expect to present, as thaweeisions are often madguring trial based on
testimony of the witnesses. Further, the partie® ladready identified exhibits they plan to yse
in their proposed Pretrial Order, and no pai required to disclose exhibits used for
impeachment purposes only prior to using swothibits. Accordingly, that portion df
Defendants’ motion is DENIED.
F. Motion In Limine 12
Defendants next seek an Order precluding Rfafmm testifying that other people told
her they were asked to workf the clock without pay and th#ttey were compensated in other
ways. Dkt. #98 at 6. Defendants assert ®laintiff has no personal knowledge of such
requests, and that such unsupported testimomyldvbe too prejudicial to Defendantdd.
Plaintiff responds that she has personal kndgédeof what she was told. Dkt. #100 at 3.
The Court DENIES Defendantshotion as premature, ammh the basis that the more
appropriate objection may be grounded in heardamtil such testimony arises, and the Court
can evaluate the context in which such testiynis offered, the Court cannot grant any motjon
to exclude such testimony.
G. Motion In Limine 13
Defendants seek an Order prohibiting amynsel from expressing personal opinions
regarding the validity of their clients’ contentioasd testimony or other witnesses’ contentipns
and testimony. Dkt. #98 at 6. Plaintiff oppos$ks motion on the basithat it is really a

motion for summary judgment made under theguoisa motion in limine. Dkt. #100 at 3-4.
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The Court DENIES Defendants’ motion as patume. Until such situation arises, a
the Court can evaluate the context in whaaty comments or argument are made, the C
cannot grant such a motion.
H. Motion In Limine 14
Defendants next move to require Plaintidf provide supplemental information abg
the damages she plans to request. Dkt. #®887at Although brought as a Motion In Limin
the Court notes that Defendaritave not actually asked theo@t to preclude any specifi
evidence, and instead simplyragplain that Plaintiff has failed to provide adequate dama
calculations. Id. This is not a proper Motion In Limé. Therefore, the Court DENIES tf
motion.
. Motion InLimine 15
Defendants seek an Order precluding PlHisteconomic expert from testifying as {
his opinions on restaurant prafitility and labor costs on the basis that such opiniong
irrelevant and misleading. Dk#98 at 7-8. Defendants alsmove to preclude Plaintiff’y
economic expert from testifying to any opinidseyond those disclosed s written report(s),
Id. Plaintiff argues that the opinions offered lhgr expert are releag and that Defendant
have not claimed her expert is mptalified. Dkt. #100 at 13-14.
The Court is not convinced #iis time that Plaintiff sexpert economist’s opinions a

irrelevant or misleading. Fumer, the Court finds Defendantsiotion to be premature. Unt

Plaintiff's expert economist is offered to ti&s and the Court can evaluate the contex{ i

which any such testimony is offered, as welb#ser evidence presented at that point in til
the Court cannot grant such a motionccérdingly, Defendants’ motion is DENIED.

J. MotionIn Limine 16
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Defendants next move to exclude witnesiaswhich Plaintiff ha failed to provide
contact information prior to the presentation of fPretrial Order. Dkt#98 at 8-9. Plaintiff
asks the Court to apply a “prinégal approach” to the exclusion witnesses. Dkt. #100 at 1
No party identifies any specific witnesses, ppesents any evidence that there are witne
who will be presented that either party washleao contact. Accordingly, this motion
DENIED. Any issues involving specific witases can be more fully addressed during
parties’ pretrial cordrence with the Court.

K. Mation In Limine 17

Finally, Defendants move to exclude Plaintiff's proposed lamtasipecialist Cynthig
Good Mojab. Dkt. #98 at 9-18. For a numbéreasons, Defendants argue that her opin
are inadmissible, including that she is not dieai to provide certai opinions, some of he
opinions are unfairly prejudial, and they are not based on reliable methodolddy.Plaintiff
responds that her expert’'s opinions are bretlable and relevant. Dkts. #100 at 14-15 4§
#106.

The Court has reviewed Defendants’ roatiand Plaintiff's oppdson thereto, along
with the expert report provided by Ms. Mbjand Ms. Mojab’s Declaration in opposition
Defendants’ motion. Dkts. #98, #99, Ex. 5, #H0@ #106. Having conducted this review, {
Court agrees with Defendants, for the reasstased in their motionthat Ms. Mojab is not
gualified to provide medical opioins regarding alleged physidahrms suffered by Plaintiff
and that none of her opinions with respextalleged physical @hpsychological harms t
Plaintiff and her child are reliable, particulagiven that she did notveew Plaintiff’'s medical
records. In additionthe Court agrees thals. Mojab’s general opinions about what har

could be suffered by a mother who could not egsr milk or a child who could not recei

ORDER
PAGE -7

5SEeS

S

the

ons

and

to

he

O

ms




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

expressed milk, are irrelevant and/or more ymigjal than probative. Finally, the Court notes

that Ms. Mojab has never testified as an expert witness either in deposition or at trial
court prior to this case. Accordingl the Court GRANTS Diendants’ motion and

EXCLUDES Ms. Mojab as an expert witness in this matter.

V. CONCLUSION
Having reviewed Defendants’ motions iimine, the opposition thereto, and t
remainder of the record, the Court hereby ORBEhat Defendants’ motions (Dkt. #98) g
GRANTED IN PART AND DENIEDIN PART as set forth above. Counsel shall inform
parties and their withessestbe Courts rulings on these masteand everyone shall abide
them when presenting evidaand testimony during trial.

DATED this 14th day of April 2017.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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