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al v. Port of Seattle et al

THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

SCOTT KASEBURGet al., CASE NO.C14-0784 JCC
Plaintiffs, ORDERGRANTING
V. DEFENDANTS’ MOTION FOR
PORT OF SEATTLEet al., PARTIAL SUMMARY JUDGMENT
Defendars. AND KING COUNTY’S MOTION
TO COMPEL, AND MOOTING
DEFENDANTS’ MOTION TO

CONTINUE

This matter comes before the Court on King County’s motion to compel (Dkt. No. 1

the parties’ cross motions for partial summary judgment (Dkt. Nos. 113 and 124), and
Defendants’ motion to continue and strike Plaintiffs’ motion for partial summagyrjadt (Dkt.
No. 114). In the interest of judicial economy and due to the interrelated nature of thieses,m
the Court now rules on each of them in this Order. Having thoroughly considered the part
briefing and the relevant record, the Court finds oral argument unnecessaryednd3RANTS
King County’s motion to compel (Dkt. No. 105), GRANTS Defendants’ motion for partial
summary judgment (Dkt. No. 124), and DENIES Plaintiffs’ motion for partial susnmar
judgment (Dkt. No. 113), thereby RENDERING MOOT Defendants’ motion to continue ar
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strike (Dkt. No. 114)Plaintiffs are further ORDEREDO SHOW CAUSEas towhy they
should not be required to pay King County’s attorney fees for its motion to compel.
l. BACKGROUND

The parties agree that during the 1890s and early 1900s, Burlington Northern San
Railway Company (BNSF) established ghtiof way/ailway corridor (the “orridor”) skirting
the eastern shores of Lake Washington. However, the parties dispute whestberritior was
established exclusively through easements or through both easements and &e simpl
conveyances.DOkt. No. 55 at 6; Dkt. No. 72 at 8.) By 2008, BNSF no longer used the corr
for freight rail service. (Dkt. No. 36 at 2.)

The federal Trails Act provides that a railroad easement no longer desirezrhijl th
company/easement holder for freight service may be “railbanked” while suchezdisehkept
open for recreational trail us&eel6 U.S.C. § 1247(d). Through railbanking, the Trails Act
preempts extinguishment of the easement and reversion to the underlying ownerdas wou
normally occur under state abandonment doctrines following a discontinuation dfl u3éne
Trails Act permits railroads to transfer managerial responsibility to a steieabigovernment
entity that agrees to maintain the right of wdg. However, the recreational trail is an interin
use only, and the corridor may be reactivated for rail use in the future, if andhehesed
arises. See Friends of East Lake Sammamish Trail v. City of Samma6isk. Supp. 2d 126(
1273-74 (W.D. Wash. 2005) (citirigyeseault v. Interstate Commnee Commissior494 U.S. 1,
5-6 n.3 (1990) (Preseault I").

In accordance with the railbanking process, on May 12, 2008, BNSF entered int@ 3

of agreements with Defendants the Port of Seattle (Port) and King Countysi@traNSF'’s
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interestsm the corridor to the Port and to designate King County as the Interim [recrdation
Trail Manager. (Dkt. No. 36 at 3.)

The Port then assigned some of the rights received from BNSHlefeadant Central
Puget Sound Regional Transit Authority (Sound Transit) for public transportation pufihese
construction of a High Capacity Transit System), and also to co-DefendantJouget Energy,
Inc. (PSE), a private utility corporation, for electricity distribution anlkityitielivery purposes.
(Dkt. No. 83at 4144; Dkt. No. 36 at 7.)

In February 2009, a group of plaintiffs, including many of those in the instantDkse,
No. 113 at 8)sued the United States in the Court of Federal Claamggiing that opening the
corridor torecreational use under the Trails Aas a takingHaggart v. United State408 Fed.
Cl. 70, 74-75 (2012). Thdaggartcourtagreed, andequired the United States to compensat
plaintiffs for their propertyld. at 75 The United States and the plaintiffs ultimately settled fq
$137,961,218.6Haggart v. United State416 Fed. Cl. 131, 149 (2014).

Plaintiffsin the current matteswn land adjacent to the corridor (which runs from
Woodinville to Renton). (Dkt. No. 58t 6) Plaintiffs seek to quiet title and to obtain
declaratory relief in light of allegedly unlawful expansions to the eassnfefiowing
railbanking under the Trails Act.

The Court’'s most recent ordgrantedDefendants’ motion for partial summarndgment
on Plaintiffs’ declaratory judgment claim. (Dkt. No. 107.) There the Courtthatd|i]t is
simply true as a matter of law that the Trails Act preempts state law and preadroad
easements despite a discontinuance in railroad use, whtétgreg the addition of recreationa

trail use to the easement.” (Dkt. No. 107 aj 10.
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Subsequently, King County filed a motion to compel Plaintiffs to respond to a num
discovery requests. (Dkt. No. 105). Inithresponse, Plaintiffs assertdthtthey would sooibe
filing a motion for partial summary judgment on whetbefendants acquired an easement o
fee simple in the corridor, and whether this acquisition included subsurface andglasal
Plaintiffs argue that the Court should stay its decision on King County’s motion to compel
after it ruled on Plaintiffs’ motion for summary judgment, as this would purportedbtKing
County’s discovery requests.

Plaintiffs thenfiled their promisednotion for partial summary judgme(kt. No. 113).
In it theyseek to provéhe following claims:

1. “BNSF only had an easement for railroad purposes on the surface of Plaie&ffs’
ownership by and through the Lake Washington Belt Line deed andiieeo$
Washington condemnation;

2. “Since BNSF onlyhad an easement, and the Port and King County only acquire
easement by and through the Trails Act, the Port, and ultimately King Calontypt
own the fee in the railroad right-efay by definition;

3. “Since subsurface and aerial rights are part obvagership, and since the Port ang
King County do not and cannot own the fee in the right+ay, the Port and King
County do not own any interest in the subsurfaceagniél rights within the righof-
way;

4. “The applicabld’laintiffs inHaggartwere paidfor their reversionarinterest in the
right-of-way, in essence their surface rights that the railveasi using, and they hav

not been paid for their subsurface and aerial rights contained within their fee
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ownership as a matter of law; and

5. “Since the Porand King County don’'t own the fee in the right-of-way, and didn’t
acquire the fee ownership in the right-of-way by and throughthiés Act, and sincg
the Plaintiffs’ fee ownership in the righf-way includes subsurface and aerial righ
the easemenfsom the Port to PSE and Sound Transit are null and void, at least
far as they attempt twrther burden the Plaintiffs’ fee ownership rights in the
subsurface anderil portions of the right-ofvay.” (Dkt. No. 113 at 8.)

In response, Defendarfiied a motion to continue and strike Plaintiffs’ motion for par
summary judgment (Dkt. No. 114). Defendants allege that Plaintiffs’ motios mie
information that they refused to provide for Defendants in discovery, as well as on the
declarations of twgreviously undisclosed experts, and therefore it should be continued be
they lack information necessary to contest it. Defendants also request thatithettke

Plaintiffs’ motion for exceeding the Z#age limit under Local Civil Rule 7(e).

With their motion to continue and strike pending, Defendants filed a cross-motion for

partial summary judgmeyaisking the Court to rule “that the preserved railroad easements
created by théake Washington Belt Line Deed and the State of Washington Condemnatiq
afford the easement holder the exclusive use and possession of the area on, benéate an
the surface of the rail corridor, for railroad, trail, and, in accord with Washingtgrukes

incidental to those purposes.” (Dkt. No. 124 at 9.)

The Court is now in a position to rule on each of these motions, and does so in tur.
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. DISCUSSION

A. Cross-Motions For Partial Summary Judgment

The Gurt will first address the parties’ cross motidmspartialsummary judgmenihe
Court agrees with Defeiants that Plaintiffs’ motion for summary judgment relies in part on
Haggartappraisalswhich they previouslyefused to disclos&ut neither this information nor
the declarations of Plaintiffs’ previously undisclosed exgsmgcessary to resolve the disere
issue of the rightgcluded in the easements created by the Lake Washington Belt Line De
the State of Washington Condemnatidherefore, because th@@t finds that it is able to
resolve the parties’ cross motions for summary judgméhbut requiring any additional
briefing, Defendants’ motion to stay and strike is rendered oot.

1. Legal Standard

“Summary judgment is appropriate only if, taking the evidence and all reasonable
inferences drawn therefrom in the light most favorable to the non-moving party atieeno
genuine issues of material fact and the moving party is entitled to judgment tsraofriaw.
If, as to any given material fact, evidence produced by the moving party . . ctsowith
evidence produced by the nonmoving party . . ., [the court] must assume the truth of the
evidence set forth by the nonmoving party with respect to that material Fagtiace v.
Sullivan 705 F.3d 1021, 1026 (9th Cir. 2013). Disputes of fact are “genuine” when “a

reasonable jury add return a verdict for the nonmoving party” on that isstiederson v.

! The Court chooses not to strike those pariof Plaintiffs’ motion for partial summar
judgmentthat exceed the 2dage limit. LCR 7(e)(6). But the Court warns Plaintiffs that if the
file an overlong motion again, the Court will not read beyond the page limit and mayail<edg

further action.
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Liberty Lobby, Inc.477 U.S. 242, 248 (1986). Disputes of fact are “material” if the fact “m
affect the outcome of the suit under the governing lag.”

In resolving summary judgment motions, courts are not at liberty to weigh theewid
make credibility determinations, or draw inferences from the facts that a¥esado the non
moving party. As the Supreme Court has held, “[c]redibility determinationsyeiighing of he
evidence, and the drawing of legitimate inferences from the facts greiations, not those of
a judge, whe[n] he is ruling on a motion for summary judgmelatt.at 255.

However, to prevent summary judgment, the nonmoving party must make a showi
affidavits, depositions, answers to interrogatories, or admissions of “sgactcshowing that
there is a genuine issue for trialCelotex Corp. v. Catretd77 U.S. 317, 324 (1986).

2. DefendantsAdmit That t he Lake Washington Belt Line Deed and the
State of Washington CondemnatiorOnly Granted Easements

There are multiple conveyances at issue in this case, amonghih&tate of
Washington Condemnation (the “Condemnation”), the Lake Washington Belt Line beed (
“Belt Line Deed”), and the Kittinger Dee(Dkt. No. 55 at 7 and Dkt. No. 18 at 11.) The Cou

previously held that there are genuine disputes of material fact as teewtinethKittinger Deed

supplied a fee simple or easemenBMSF. (Dkt. No. 91 at 5.) The parties agree that only the

Condemnation and the Belt Line Deed are at issue in their cross-motions forrgyodgment.
(Dkt. No. 113 at 6 n.5 and Dkt. No. 124 at 8 n.5.)

Plaintiffs argueat lengththat the “first and most pivotal issue in this litigation is whetl
BNSF held an easement for its railroad purposes or owned a fee simple intdresight of

way.” (Dkt. No. 113 at 7.) In fact, Defendamtdmitthat the Belt Line Deed arttle
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Condemnatiomranted easements rather than fees sinpl¢. No. 124 at 8 n.1%)They argue,
however, thathese are more than just surface easesnant further, that Plaintiffs are not
entitled to a ruling on summary judgment that they owrutigerlying fee integst in the
corridor. The Court agrees.
3. The Court Has Already Ruled That the Trails Act Preservedthe Railroad
Easements in the Corridorand Added a Trail Easement

There als@ppears to be some confusion on a point of law that the Court has alrea
ruled on.Plaintiffs continue to argue thdhe Trails Act creates and converts railroad purpos
easement® public trail easements out of unused rail corridors” and that “[r]ailbanking
preserves the railroad easement for future use and amounts towvesteshfuture interest(Dkt.
No. at 23, 25.)

If Plaintiffs are arguing thahe Corridor Bsemerg cannot function awilroad
easemerstuntil they arereactivated in the futur@nd therefore do naurrentlyinclude the
rightsthatsuch easemesntvould ordinarily possesthen Plaintiffs are mistakeAs the Court
held in its ruling on Defendants’ priewis motion for partial summagjuydgmentthe Trails Act
“preserves’therailroad easements the corridor while adding additionaleasement for trail
use.(Dkt. No. 107 at 10.This means thathe Corridor Easements now inclualérights that
apply tobothrailroad and trail easemenrt@and these rights may be exercised at prieggee d.
at 6 (“Congress enacted [the Trails Act] ‘to preserve established railréesiafgvay for future

reactivation,’ not for useuponfuture reactivation.”Yinternal citation omitted).)

2 Forthe purposes of thisr@er, the Court will refer to the easements granted by the

Line Deed and the Condemnation as the “Corridor Easements.”
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4. The Corridor Easements Provide theExclusive Use, Possession, and
Control of the Corridor
It is well established that a railroad easement grants the easement holdemvexclus
control of all the land within the lines of its roadwaatfand Trunk R. Co. v. Richardsdal

U.S. 454, 455 (1875)his means th&fw] hile this easement exists, the defendant is entitled

to

the exclusive use, possession, and control of the land, and the owner of the fee has no right to

use, occupy, or interfere with the same in any manner whaté&ePac. Ry. Co. v. Tacoma
Junk Co, 138 Wash. 1, 6 (1926) (quotifpby v. New York Cent. & H.R.R. Cb42 N.Y. 176,

180 (1894)) see alsdHanson Indus., Inc. v. Cnty. of Spokah®&4 Wash. App. 523, 528 (2002

(A railroad rightof-way “is an easement with the substantiality of a fee and the attributes qf a

fee, perpetuity and exclusive use and posseysicrhe trail easements created by the Trails |Act

are just as exclusive as tbeexistingrailroad easemesitSedllig v. United States58 Fed. CI.

619, 631 (2003)“We therefore conclude that the Trails Act imposed a new easement across

plaintiffs’ properties which retained essentially the same characteastibg original easement
both in its location and exclusivity.”Jherefore whoever holds the Corridor Eamentss
granted thexclusive use, possession, and control of the corridor.
5. The Scope of a Railroad EasemensiDetermined By The Conveyance in
Which It Is Granted and the Surrounding Circumstances

In the opening brief for their motion for partial summary judgmelaintiffs argue that

3 Although Plaintiffs dispute the exclusivity of a railroad easement, the primary
Washington case they sxfto,Hayward v. Masondoes not involve a railroad easement and
refers to a deed that was specifically vextlusive in its wording and surrounding

circumstances. 54 Wash. 649, 650, 651-52 (1909).
ORDER GRANTING DEFENDANTS’ MOTION
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railroad easement® not include subsurface or aerial rights. (Dkt. No. 113 at 20.) Howevef

theirresponse to Defendants’ crasstion, Plaintiffs concede that railroad easemeshtsnclude
subsurface and aerial htg, butasserthat these are limited. (Dkt. No. 131 at 16.) In contrast,
Defendantargue that railroad easement’s scopalefinedby the language of the conveyange
in whichit is granted as well aghe surrounding circumstanceBhe Court agrees wit
Defendants.

Instead of looking to Washington state authority for their argumentéitatad
easements have limited subsurface and aerial raghéismatter of laywPlaintiffs primarily rely

onKansas City S. Ry. Co. v. Arkansas Louisiana Gasit® F.2d 829 (10th Cir. 1973). But

that casenvolvedfederal land gants, which are not present here, and did not apply Washington

law. Id. at834-35 (explaining that “Acts of Congress grant[ed] the rights of waydreover, it
does not support their argumelmKansas City S. Ry. Gdhe Tenth Circuilisted some othe
numerous aerial and subsurface activities that a railroad easessessarilyallows its
possessor to engage in:
Of course, a railroad company which acquires a right of way over and through
lands of another acquires more than the mere right of passage over such lands. It

acquires the right to excavate drainage ditches; to construct beneattabe sur

[®X

* Plaintiffs also cite to several other cases in an attéocnminimize the scope of railroa
easements. But each of these relatebtmdonedasementddanson Indus., Inc. v. Cnty. of
Spokanel1l4 Wash. App. 523, 526 (200R)arvin M. Brandt Revocable Trust v. United State
134 S. Ct. 1257, 1263 (2024)awson v. Statel07 Wn.2d 444, 449 (1986). As this Court has

174

S

already explained, the Corridor Easements were never abandoned. (Dkt. No. 107 at 8)rfjhe C

notes thaHansonandLawsonare relevant-and are cited in this Order—for various points of
law tha relate to railroad easements which havebeain abandoned.
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supports for bridges and other structures; to erect and maintain telegra@ntines

supporting poles with part of the poles beneath the surface; to construct passenge|

and freight depots, using portions of the land below them for foundations; to

construct signals; to rka fills and cuts to decrease the grades of their rail lines,

and to use material from the land covered by the right of way to make such fills;

and to construct a roadbed and lay its ties and rails thereon. Hence, it has

substantialsurface and subsurface rights, which it is entitled to have protected.

Id. (emphasis added)

Despite Plaintiffs’ arguments to the contrary, Washington courts are loéttiied scope
of an easementincluding a railroad easements determined bythe intention of the parties t
the original grant, the nature and situation of the properties subject to the eased¢he
manner in which the easement has been used and octgieayside Valley Irr. Dist. v.
Dickie, 111 Wash. App. 209, 215 (200Rershaw Sunnyside Ranches, Inc. v. Yakima
Interurban Lines Ass;i56 Wash. 2d 253, 272-73, 272 n.15 (2006) (applying this standard
railroad easementxtrinsic evidence, such as the conduct of the parties subsequent to th
conveyance, may be considered in determining the scope of even unambiguous railroad
easementdershaw Sunnyside Ranch&86 Wash. 2dt272 n.15Where the language of a
conveyance is ambiguous, it is construed against the grahtat.272.

The Court now hold#hat railroad easement® notmerely contai “limited” subsurface
and aerial rights as a matter of |dwt rathethat their scope idetermined by the conveyanice
which they are granteas well as the surrounding circumstandégrefore, wanust now turn

to the conveyancest issue in this matter.
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6. The Corridor EasementsProvide the Exclusive Right to Use, Possess, a
Control the Area On, Above, and Below the Corridor for Railroadand
Trail Purposes
The conveyances granting the Corridor Easemafitsd broad control over tharea
within the corridor, including subsurface and aerial rigftse transcription of théelt Line
Deedthat Plaintiffs submitted, and which Defendants accept for the purposes of this totig
(Dkt. No. 124 at 28 n.24), provides to the grantee “a right of way...for the construction,
operation and maintenance of said railroad company’s proposed line of railroad oacmss,

and through the following described tractgarcelsof land.” (Dkt. No. 113-6 at 1.Jhe

Condemnation is no less expansitestates that “the said land, real estate and premises...are

appropriated for the purposes of a right of i@ythe railroad..and for all other of its corporat
purposes.” (Dkt. No. 113-7.)

As should be obvious, the parties to these grants intended them to be used for rall
easementsKansas City S. Ry. Cmakes clear that the construction and operation of a railrg
significantly burdens the area above and below the sunfeare easemend 76 F.2dat 834-35.
Moreover, the undisputetkclaration ofStephen M. Sullivan, Defendants’ expert and the
managing aector of a railroad consulting company, supports this logical conclusion. (Dkt.
125 at 3-5, 11 (explainingpatrailroad track is built otayers of subsurface materaid that
structures mayeed to be installed above the railroad to monitor and control train moveme

FurthermoretheBelt Line Deed itself acknowledges that thenter line of the proposed

> Defendants also accept the transcription of the Condemnation for the purposes g

motion. (Dkt. No. 124 at 28 n.24),
ORDER GRANTING DEFENDANTS’ MOTION
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railroad”is to be “graded,” (Dkt. No. 113-6 at B processhat requirs signifiantuse of the
subsurface. (Dkt. No. 125 at 4-5 (explaining that grading involves leveling and cutting the
ground underneath railroads to reduce the gradientrthas traversg. Nowhere does either
conveyance remotely limibhe Corridor Easements surface usenly; nor does either provide
“limited” subsurface and aerial rights. Instead, it is unambiguous thatah&gs of the Belt
Line Deedandthe Condemnation intended to convey easemeittsall those rights necessary
to operateconstruct and maintaira railroad—including subsurface and aerial rights.

The partiesbehavior subsequent to the gratsto suppod Defendants’ contention that
the Corridor Easements providebsurface anderial rights over theorridor. In constucting its
rallroad, BNSF regraded parts of the corridor, built trestles over water, dug sulaed built
signaling equipmenaverhead.Dkt. No. 126 at 2-5.) Plaintiffs have not argued that these ac
were ever contesteBlaintiffs do argue that iHaggarttheywere only compensated for the
taking of their surface rights, rather than their subsurface or aerial rigBtsetiOCl. at 75But
the Court has already ruled that such a division was never mentiotieddecision.lopollo v.
Port of SeattleCase No. C15-0358-JCC, Dkt. No. 56 at 7 (W.D. Wash. 2015).

Because the scope of trail easements under the Trails é@éxtensive with railroad
easementdllig, 58 Fed. Cl. At 63, the Court now holiflstthe Corridor Easements provide
exclusive subsface, surfaceand aerial rights in the corridor for railroad and trail purpd3es.

as we explain belowthe Corridor Easements are not restricted to only these two uses.
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7. The Corridor Easements Provide theExclusive Right toPossesand
Control the Area On, Above, and Below the Corridor for Certain
Incidental Uses
Defendants also argue that because the Corridor Easgmnevitie fora railroad
easemenin the corridoy they alsanclude the exclusive right to possess and control the cort
for certainother incidental usesAlthough the Court does not now define what these incidef
usesinclude it agreeswith Defendants.
In Kershaw Sunnyside Ranches, Inc. v. Yakima Interurban Lines thes\Washington
Court of Appeals helthat a “railrad may use its easement to conduct not only railrekded
activities, but also any other incidental activities that are not inconsistent antl idterfere
with the operation of the railroad.” 121 Wash. App. 714, 731 (28f4))in part, rev'd in part
156 Wash. 2d 253, 126 P.3d 16 (2006). The Court held that this is so because in Wa4hin
railroad is a public highway, created for public purpdskeawson v. Statel07 Wash. 2d 444,
449 (1986). And in Washington, incidental uses of the puldigsiare subordinate to, and
permissible only when not inconsistent with, the primary object of the highinBtgde ex rel.

York v. Bd. of Comm'rs of Walla Walla Cn38 Wash. 2d 891, 898 (1947).

® Plaintiffs argue that Defendants have already conceded this point, but theigtaien
In defendant King County’s response to Plaintiffs’ motion for declaratory jedgrt stated:
“King County agrees that the ‘Lake Washington Belt Line Deed’ and the ‘Condemnati
Deed'...transferred only easement rights to BNSF’s predecessor rdilfibat.No. 67 at 16.)
And in Sound Transit’s opposition to Plaintiffs’ motion for declaratory judgment tédsta
“Sound Transit concedes that the Lake Washington Belt Line Co. deed and th# State

Washington condemnation conveyed easements for railroad purposes.” (Dkt. No. at 7 n.2.

Neither of these statements concedes Defendants’ argument that in additenntitgggailroad

easements, the Corridor Easemeis provide the righto make certain incidental uses of the

corridor consistent witkrail use andhe operation of a railroad.
ORDER GRANTING DEFENDANTS’ MOTION

FOR PARTIAL SUMMARY JUDGMENT AND
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TheWashington Supreme Court ultimately overturned the holdikgemshawthat
installing atelecommunicationsablewas a permissible incidental usershaw Sunnyside
Ranches, Inc. v. Yakima Interurban Lines AsEy% Wash. 2d 253, 276 (2008t it did not
dispute thencidental use doctrine itselfather it was compelled to reagdts holdingbecause
there was a specific statute on paequiring eminent domain proceedings thoe specifiause in
guestionld.

Although the Supreme Court Kershawdid not mention it, irNeitzelv. Spokane Int’l.
Ry. Co, the Washington Supreme Coahteadyimplicitly approved the incidental use doctring
holding that a railroad easement will not be abandoned “so long as the use to which the [
is put, although a private use, is incidental to the company's business as a tramsportat
company.” 80 Wash. 30, 34 (1914). Subsequent to the Supreme Court’s holdirgsimw the
Court of Appeals relied oNeitzelandKershawin holding unequivocallyhat the incidental use
doctrine does apply railroad easementé&/ashington Sec. & Inv. Corp. v. Horse Heaven
Heights, Inc, 132 Wash. App. 188, 200-01 (2008jf(rmatively reiterating the&KershawCourt
of Appeals holding permitting incidental uses of railroad easediits Court is obligated to
respect this holding unless there is convincing evidence that the Supreme Courtmebuld fi
differently. Ryman v. Sears, Roebuck & Ca05 F.3d 993, 995 (9th Cir. 2007).

Plaintiffs argue thaas inKershaw there are eminent domain statutes that reghe
Court to findthatthe Corridor Easements do not incluadey/incidental usesThe statute in
Kershaw Wash. Rev. Code Ann. 8§ 80.36.040, provides that eminent domain must be exe

whenconstruading telecommunicatiorableson all rights of way not donated by the United

States. Thus, the railroad Kershawwas required to exercise eminent domain before cables

ORDER GRANTING DEFENDANTS’ MOTION
FOR PARTIAL SUMMARY JUDGMENT AND
KING COUNTY’'S MOTION TO COMPEL, AND
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could be installed on isasementl56 Wash. 2d at 276ection80.36.040 dictated that the
railroad easement dicbhinclude this incidental uskl.

Plaintiffs offer three statutes in support of their argument, but none letas to
conclusion that eminent domain maswaysbe exercised regardless of the incidental use in
guestion. Wash. Rev. Code Ann. § 53.25.190 grants Washington ports the power of emin
domain, but does not specify when eminent domain must be exercised forcicasalto
railroad easementi fact, it does not even mention railroads. Wash. Rev. Code Ann. § 8.(
similarly allows Washington counties to condemn land, but is also similarly nonsecit
when land must be condemned. Wash. Rev. Code Ann. 8§ 80.32.060 provides corporatior
the rightto exercise eminent domaifot the purpose of manufaging or transmitting electric
power.” Although this is more specific than the previtwa statutes, its just asunhelpful in
proving Plaintiffs’ argument that the Corridor Easements do not inaogicidental uses.

Plaintiffs also argug¢hatthe Corridor Easements do not provide thelusiveight to
control the incidental use of the corridor. (Dkt. No. 131 at 13.) But in doing so, they again
Kansas City S. Ry. Gavhich, as noted, relates to a federal land grant and does not apply
Washington law. 476 F.2d 829, 834. In Washingtbepwners of public highway easements
retainexclusive control over uses incidental to their easemdmsSupermarkets, Inc. v.
Crabtreg, 54 Wash. 2d 181, 186 (1959) (holding that once a fee owner had dedicated a st
public use, hedranted to the county the easement rights incidental to the use of the streelf
could not separately grant a sewer easement because “there nemaitesest in realty that the

[fee owner] could convey”). Because railroads are public highways under Washegton |

ORDER GRANTING DEFENDANTS’ MOTION
FOR PARTIAL SUMMARY JUDGMENT AND
KING COUNTY’'S MOTION TO COMPEL, AND
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Lawson 107 Wash. 2d at 441 follows that they also retain exclusive control over incidenta
uses.

The language of the conveyancaports Defendants’ argument that @erridor

Easemerdgprovide for certain incidental uses. The Condemnation specifically provideshba “t

said land, real estate and premises...are appropriated for the purposes obfavehtor the

railroad of said petitioner, and for all other of its corporate purposes.” (Dkt. No. 113-7The2.

addition of “corporate purposes” in the graambiguous, although it indicates that the parti

conceived the easement as potentially including uses beyond that of a rail@ayglcase, it

does not explicitly limit the grant to railroad purposes, and any ambiguitiesmvayance mus

be confrued against the grantdtershaw Sunnyside Ranch&86 Wash. 2d at 27Zhe Belt
Line Deed is more specific: the grant is for a “proposed line of railroadtt! . 113-7.But
as the Court has explained, Washington law provides that railroad easamsentclude certai
incidental usesiVashington Sec. & Inv132 Wash. App. at 200-01. The Belt Line Deed doe:
explicitly prohibit these uses. Therefore, it is also ambiguous.

Plaintiffs point out thathe court ilHaggart v. United Statdseld that both the
Condemnation and the Belt Line Deed granted easements (i.e. the CorridorrEademe
railroad purposes only. 108 Fed. Cl. 70, 80-81 (2012). But this is not binding on theaSourt
Plaintiffs concede(Dkt. No. 55 at 20.) Andwen if it werebinding, it would not be dispositive.
Because even thoughe Haggartcourt held that the CorridoraSenents did not originally
include trail use, it did not hold thall other incidental uses were also excluddaggart v.

United States108 Fed. Cl. 70, 81 (2012)Under Washington lawegcreational trail use is not

ORDER GRANTING DEFENDANTS’ MOTION
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‘railroad purpose.’™). In fact, thelaggartcourt does not appear to have even considered the
incidental use doctrine.

Finally, the parties’ actions subsequent to the grant also support Defenmiesitioh that
the Corridor Easementsere int&ided to cover certain incidental uses. There is undisputed
evidence thaBNSF provided licenses to third parties fmertain incidentalises—e.g. the
installation ofsewer and stormwatg@ipelines—in the area within the corridor. (Dkt. No. 77-1
at 4) Plaintiffs havenot arguedhat any of these incidental uses were contested.

As the Court has explainetthe Trails Act creates trail easements whose sisope
identical tothatof the railroad easementhey supplemenillig , 58 Fed. ClI. at 632. It does not|
bar incidental uses that are consisteith trail use and the operation of a railroathe Act’'s
legislative history supports this conclusidRail Abandonments—Use of Rightsvéay As
Trails, 2 1.C.C.2d 591, 608 (1986) (“In addition, we see no reason why the development g
trail activities or structures on or around the right-of-way should be restr&s$ long as they a
consistent with interim trail use, rail banking, and future restoratf rail service.”)

Therefore, the Court holds that the Corridor Easements inttiedexclusive right to
possesand control the corridor farertain incidental usebkat areconsistentvith trail use and
the operation of ailroad although we do not nodefine what these uses are

8. Plaintiffs’ Fourth and Fifth Claims for Partial Summary Judgment

Although the Court denies each of Plaintiffs’ claims for partial summarymedg its
fourth andfifth claims meritabrief explanation.

Plaintiffs’ fourth claim is that the plaintiffs iHaggartwere paid only for their surface

rights in the corridor, and were not paid for their subsurface and aerial rightse 8surt has

ORDER GRANTING DEFENDANTS’ MOTION
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already explained, “thElaggartCourt made no mention of a limitation with respect to surfag
rights as opposed to subsurface or aerial rightpdllo, Case No. C15-0358cC, DK. No. 56
at 77 In any case, whether thtaggartplaintiffs were compensated for their subsurface and
aerid rights isneitherdispositive of nor particularly relevant tive issue at presenthetherthe
Corridor Easemeniaclude subsurface and aengjhts. The Court has held that they do.

Plaintiffs’ fifth claim is that thé?ort could not have granted aasement to PSE and
Sound Transit because the Port’'s easement did not include subsurface and latsridlsithe
Court has held, the Corridor Easementghich were the source of the Port’'s easemaiwvays
haveincluded subsurface and aerial righteefiebre the grants cannot be nfidld on this basis.

Furthermore, tohe extent that Plaintiffs are arguing that the grants are null becausq
create additional subsurface and adsialders toPlaintiffs’ allegedfee ownership in the right-
of-way, then his argument also fail3he Corridor Easemenggsantexclusiveuse, possession,
andcontrol of the area on, above, and below the corridor when used for railroad, trail, ang
certainother incidental purposes. So long as the holder of the Corridor Easements does n
the corridor to uses beyotitese then Plaintiffshave no subsurface or aerial rights that may
burdened.

It is important to note that iRlaintiffs’ fourth and fifth claims, and throughout their
briefing, they refer to their suppose@é ownership in the right of wayThe Court finds that

there are genuine issues of material &cto which Plaintiffsif any,actually possess a fee

" The Court notes thatlitas beerforced to rely oronly the text of théHaggartruling
itself, because Plaintiffs have thus far refused to disciopertant background information
relevant to that case. The Court addresses this refusal below in its ruling o@d<inty’s
motion to compel.
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interest in theorridor. (SeeDkt. No. 124 at 12 n.7 (illustrating various issues of fagarding
Plantiffs’ allegedfee ownership of the corridor)).The Court will not be able resolve these i
until Plaintiffs respond t&ing County’s outstanding discovery requests.
9. Conclusion
In sum, the Court holds that the preserved railroad easements create@ély Lhee
Deed and the Condemnation—i.e. the Corridor Easemaeiterd the esement holder the
exclusive usepossessiomand control of the area on, beneath, and above the surface of the
corridor, for railroad, trail, andertain otheconsistent and incidental purposes.
B. King County’s Motion to Compel and Motion for Attorney Fees
Defendant King Countglso see& to compel Plaintiffs to respond to their discovery
requests and interrogatoriasd to pay thattorney fees foits motionto compelDkt. No. 105).
King Countyalleges that Plaintiffs have made frivolous blanket objections to eakimgf
County’srequests and intargatories, and have refused to respond to a single one.
1. Background
On April 6, 2015, defendant King County propounded interrogatories and requests
production on Plaintiffs. (Dkt. No. 106). On April 27, 2015, Plaintiffs served objections to ¢
of King County’s interrogatories and requests and provided no substantive resjtbiasg
41.) Counsel for King County spoke with Plaintiffs telephonically on June 24, 2015 to disq
Plaintiffs’ objections(ld. at 1-2.) Plaintiffs refused to alter their positiofd.)
2. Legal Standard
“Litigants ‘may obtain discovery regarding any matter, not privileged,ish&levant to

the claim or defense of any partySurfvivor Media, Inc. v. Surfvivor Prodgl06 F.3d 625, 635

ORDER GRANTING DEFENDANTS’ MOTION
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(9th Cir. 2005) (quoting Fed. R. Civ. P. 26(b)(1)). For the purposes of discovery, “relevant
information is that which is “reasonably calculated to lead to the discovery cdsalimi
evidence.ld. In discovery disputeshe “party seeking to compel discovery has the burden @
establishing that its request satisfiesrlevancy requirementswhile “the party opposing
discovery has the burden of showing that discovery should not be allowed, and also has 1
burden of clarifying, explaining and supporting its objections with competent evitl&até
Union Fire Ins. Co. of Pittsburgh, PA v. Coinstar, 2014 WL 3396124, at *2 (W.D. Wash.
July 10, 2014).
3. King County’s Motion to Compel Seeks Relevant Information

King Countyfirst argues that its discovery requests seeking “real estate records, py
and sale agreemts, and other documents relating to Plaintiffs’ chain of title” are rete¢oats
defense of Plaintiffs’ quiet title and declaratory judgnaaims. (Dkt. No. 105 at 5.) The Cou
agrees. Because Plaintiffs are seeking to quiet title,“thagt prevai upon the strength of their

own title, and not upon the weakness of their adversari@gehtbach v. Sanstrgmi72 Wash.

405, 406 (1933)in order to quiet title, Plaintiffs must prove that they actually possess a fee

interest in the corridoSeelJohnson v. United State$02 F. App'x 298, 300 (9th Cir. 2010)
(holding thatplaintiff who “failed to establish that she possesse[d] an interest in the proper
issue...lacked standing to assert a quiet title clainufder the centerline presumption—whig
Plaintiffs rely on (Dkt. No. 113 at 6 n.1)fany grantor irPlaintiffs’ chain of title intended to

retainrather than convethe corridor,thentheir claim must failRoeder Co. v. Burlington N.,
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Inc., 105 Wash. 2d 567, 578-79 (198&ing County is entled todiscover information relevant

to determiningvhether Plaintiffs do in fact possess titldlte corridor.

Plaintiffs argue that they need not produce their chaitl®@information because King
County has failed to rebut the centerline presionp Plaintiffs are incorrectn order to apply
the centerline presumption, it is up to Plaintiffs, notg<@ounty, to prove that each plaintiff
“received his or her property from the owner of the right of.iv&ammamish Homeowners
2015 WL 3561533, at *2. It is not enough for Plaintiffs to merely produce their deeds, beg
“[a] property ownerreceives no interest in a railroad right of way simply through ownership
abutting land. Id. Furthermore, because the centerline presumption requires|tRédintiffs
prove their chain of title back to the original grantor, there is no basis forifdamgument
that their responses should be limited to only those Plaintiffs whose propertiesiaed tfom
the Kittinger Deed.SeeRoeder Cq.105 Wash. 2at 578 (“Without evidence showing that the
owner of abutting property received that property from the fee owner of the rigatyof
property, the railroad presumption is inapplicable

King County’s requested discovery regarding the boueslaf Plaintiffs’ properties
(Dkt. No. 105 at 5)s relevant for the same reasoBecePlaintiffs are relying on the centerlin
presumption, it is necessary—although not sufficieiathem to demonstrate that their

property is in fact “bounded” by tredrridor. Sammamish Homeowne2015 WL 3561533, at

® The centerline presumption provides that “the conveyance of land which is bounded by
railroad right of waywill give the grantee title to the center line of the right of way if the gra
owns so far, unless the grantor has expressly reserved the fee to the right of hexgrantor's
intention to not convey the fee is cleas®dmmamish Homeowners v. Cnty. of KR@L5 WL
3561533, at *2 (W.D. Wash. June 5, 2015).
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*2. King County’s requested discovery is direa@jatedto this fundamental issue.

King County’s request that Plaintiffs produoéormationrelating towhether their title
has been transferred taeditors via bankruptcy or foreclosure (Dkt. No. 105 as8)milarly
relevant If Plaintiffs no longer possess title to their property, then they lack stardfig $uit.
Johnson402 F. App'x at 300-urthermore, aking County points out, if anylgintiffs have
attempted to conceal their property in bankruptcy proceedingsthegmay be judicially

estopped from proceeding in this quiet title actte@eSkinner v. Holgatel41 Wash. App. 840

848 (2007). (Courts will generally apply judicial estoppel to debtors who fail to list a potentia
legal claim among their assets during the bankruptcy proceedings but then perdaer after
the bankruptcy discharge.Blaintiffs’ assert, without authority, that real property is not among

those asde that must be disclosed to a bankruptcy cdldinly, this isncorrect Seevan Allen

v. Weber2012 WL 6017690, at *6 n.15 (Wash. App. 2012) (“Bankruptcy debtors must disclose

all assets, including contingent and unliquidated claims.” (internal tuotaarks omitted)
(emphasis addel)

As the Court has explainedlaintiffs havealso refused to release the appraisals that
Plaintiffs’ expert performed iklaggart as well asnformationrelatingto the value of the taking
in that case(Dkt. No. 105at 67.) Yet Plaintiffs have also repeatedly relied this background
information in theipresenmotion for partial summary judgmeri§eeDkt. No. 113 at 26-30
(arguing that “What’ was taken itdaggartwas Only the Plaintiffs’ Reversionary Rights the
Surface”).)The value of the taking iHaggartandthe expert appraisals aotearly relevant to

Plaintiffs’ claims and t&ing County’s defense in this dispute. This is so not only because

Plaintiffs have already relied on this informatimmdit goesto the value and boundaries of their
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alleged property—both of which are at issue here, but also because King @ay@ingue that
Plaintiffs should be estopped from taking contrary positions here ataggart Plaintiffs assern
that theHaggartappraisils and valuation will only become relevant once the Court determi
whether theHaggartplaintiffs were compensated for a fee simple or an easeRlanttiffs put
the cart before the horsehe Court will not be able to determine the scope of the property
interest addressed Haggartuntil Plaintiffs release the information that King County reques

King Countyhas alsaequested that Plaintiffs release their property tax assessment
well as any boundaries Plaintiffs have assktin permit applications fobtilding, grading, and
enaoachments in the corridor.” (Dkt. No. 105 at 9.) Whether Plaintiffs, in their propedy ta
permit applications, have claimed to own a fee simple in the coniduave acknowledged ths
they do not own the fee is relevant to Plaintiffs’ claims and King County’s deféHaetiffs
argue that fee owners of a railroad easement do not pay property taxes on theteBseen
cases they cite relatmly to how a railroad may be taxefee, e.gN. Pac. Ry. Co. v. Statg4
Wash. 510, 531 (191%)ecognizing that railroad property may be taxed asole, with
payment apportioned among the counties in which the railroad runs). They do not hold th
owners of a fee burdened by a railroad easemesd not include the burdened portion of the
fee in property tax assessments.

King Countyalsomadevarious discovery requests to determine “the scope of the
interests asserted in Plaintifi$éclaratoryjudgment claint. (Dkt. No. 105 at 9-10 plaintiffs
object that these requests dall a legal opinion, but “[t{jhe Federal Rules expressly direct th
‘[a]n interrogatory is not objectionable merely because it asks for an opiniontenton that

relates to fact or the application of law to fac€Campbell v. Washingte2009 WL 577599, at
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*3 (W.D. Wash. Mar. 5, 2009) (quoting Fed. R. Civ. P. 33(a)(2)). King County’s requested
information isrelevant becauseseels to define Plaintiffs’ exact claimis order to formulate
specific defenses.

Finally, Plaintiffs refusedio respond to discovery requeatking them to identify third
parties with structures in the corridor. (Dkt. No. 105 at 10.) Under Washington &ivptiners
of an interest in property are presumably indispensible parties to an action intbating
property.”Anderson & Middleton Lumber Co. v. Quinault Indian Natidd Wash. App. 221,
228 (1995). “Failure to join an indispensible party requires the dismissal of an actioatto q
title.” Id. Plaintiffs are attempting to quiet title to the corridor. By definition, pavtiés an
easement in the corridbave an interest in the property at issue. Tdreyhereforeindispensible
parties. Inrequesting the identification tiese parties, King Coungpughtrelevant
information.

4. King County’s Motion for Attorney Fees

Because the Court has granted King County’s motion to compel, it must now addrg
related request for attorney fees (Dkt. No. 105 at 12).

Under Fed. R. Civ. P. 37(a)(5)(A), the Court “must, after giving an opportunity to b
heard, require the party or deponent whose conduct necessitated the motion...to pay the
reasonable expenses incurred in making the motion, including attorney'dHeesver.the
Court should not do so if the party’s refusal was “substantially justifidddt (a)(5)(A)(ii).

Plaintiffs refused to respond a single one of King County’s discovery regeests
wherethe relevance of the information sought was obvious. Eveseyor Plaintiffs’ motion fof

partial summary judgment, theyade arguments relying on the varformation from the
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Haggartcasethat they had previously refused to produce to King Codtigyntiffs’
nondisclosure does not appear “substantially justiflethe leastNonetheless, the Court must
give Plaintiffs an opportunity to explain themselves.
1. CONCLUSION

For the foregoing reasorBefendantsimotion for partial summary judgment (Dkt. No|
124) is GRANTED, Plaintiffs’ motion for partial summary judgnt (Dkt. No. 113) is DENIED,
King County’s motion to compel (Dkt. No. 105) is GRANTED, and Defendants’ motion to

continue and strike (Dkt. No. 114) is MOOTED.

[®X

Plaintiffs areORDEREDto respond to each of King County’s discovery requests an
interrogatores on or befordlovember 13, 2015.

Plaintiffs are furtheORDERED TO SHOW CAUSHs towhy they did not respond to
King County’s discovery requests and should not be required to pay its attorney feri$tsPlal

must file a brief of no more than three f@)gesesponding to this Order on or before Novemper

16, 2015.
DATED this23 day of October 2015.
v /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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