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ition v. Transpo Group, Inc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

URS CORPORATION, a Nevada CASE NO. C14-00860 RSM

corporation,
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S
V. MOTION FOR SUMMARY JUDGMENT

TRANSPO GROUP, INC., a Washington
corporation,

N N N N N N N N N N N N

Defendant.

l. INTRODUCTION
This matter comes before the Court orfddelant Transpo Group Inc.’s (“Transpo”)

Motion for Summary Judgnmé. Dkt. #21. Transpo seeks @nder from this Court applying
the terms of the contract at issar@d ruling as a matter of law that:

(a) pursuant to the terms of thaegments between Transpo Group and

URS, URS is barred from recovering incidental, consetiplenr special

damages from Transpo Group; [and] (b) pursuant to Transpo’s Teaming

Agreement, when estimating sigmugtture lengths Transpo Group was

entitled to rely on the accuracy andwueteness of roadway cross-sections

provided to it by URS, including arfgrward compatibility requirements

applicable to the cross-sections.
Dkt. #21 at 2. Plaintiff UREorporation (“URS”) opposes tmotion, arguing that questions
of fact preclude summary judgment and thanBpo’s interpretations of certain contract

provisions are incorrect and unreasonable. &3 at 1-3. Having reviewed the record befd
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it, and neither party havinggaested oral argument on this motion, the Court now GRANT
IN PART and DENIES IN PART Transpofaotion for the reasons set forth below.
. BACKGROUND

The essential background of tlsigse has previously been &&th by the Court. Dkt.
#17. This case arises from construction relatealtzal road project, namely, the [-405 N.E
6th to 1-5 Widening and Expre3®ll Lanes Design-Build Projecttfie Project”). Dkt. #6 at
Counterclaim{ 1. The design-builder for the Projechon-party Flatiron Constructors, Inc.
(“Flatiron”). Dkt. #3-1 at 6. “Design buildjr “design construct” is a term used in the
construction industry to denotex@thod of construction wherebycantractor or subcontracto
provides both the design and thenstruction of a particular systeémthe project. Plaintiff,
URS, is the lead-designer on the Project pursitaa Subcontract for Design Services with
Flatiron. Dkt. #3-1 at f 7. Dafdant, Transpo, is a member of a design-build team establi
to construct the Project. Dkt. #6@bunterclaim{ 2. Transpo contractedth URS to provide
services relating to the designsiin panels for the Projectd. Flatiron contends damages
have been incurred as the result of the faibfreertain sign structes, intended to hold the
sign panels designed by Transfmmeet certain Forward Cormibility requirements imposed
by the Project Contract Documentsl. at 3. As a result, Fladn has withheld payments
otherwise due to URS, and URS has withlmlgments otherwise ddeanspo, for the purpos
of covering alleged damagekl.at T 4.

On June 3, 2014, URS filed a ComplainKimg County Superior Court, alleging
breach of contract, negligence and indemnigynet against Transpo, and seeking damages

not less than $1,474,155.77. Dkt. #1. Transpo teeroved the action to this Couit.
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In response to the Complaint, Transpo also asserted a declaratory action counter
which has since been dismissed as duplicative of its affirmative defedese3kt. #17.
Transpo now moves for summary judgment, segko limit certain damages from potential
recovery by URS.
1. DISCUSSION
A. Standard of Review
Summary judgment is proper ete “the movant shows thittere is no genuine disputs

as to any material fact and the movant istietito judgment as a matter of law.” Fed. R. Ci

claim,

A1”4

P. 56(a)Anderson v. Liberty Lobby, Inet77 U.S. 242, 247, 106 S. Ct. 2505, 91 L. Ed. 2d 202

(1986). In ruling on summary judgment, a courtd®t weigh the evidence or determine t
truth of the matter but only determine[s] &ther there is a genuimgsue for trial.” Crane v.

Conoco, Ing.41 F.3d 547, 549 (9th Cir. 1994) (citir@pIC v. O’'Melveny & Myers969 F.2d

744, 747 (9th Cir. 1992)ev’d on other groundss12 U.S. 79, 114 S. Ct. 2048, 129 L. Ed. 2d

67 (1994)). Material facts athose which might affectetoutcome of the suit under
governing law.Anderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving part$ee

O'Melveny & Myers969 F.2d at 747. However, the nonmoving party must “make a sufficient

showing on an essential elemenfitd] case with respect to wih she has the burden of proo
to survive summary judgmenCelotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548,

L. Ed. 2d 265 (1986). “If a party fails to propedupport an assertion tHct or fails to

properly address another party&ssartion of fact as required BRule 56(c), the [Clourt may . .|.

consider the fact undisputed for purposethefmotion” or the Court may “grant summary

judgment if the motion and supporting materialsshaw that the movant is entitled to it.”
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Fed. R. Civ. P. 56(e)(2)-(3). Whether to comesithe fact undisputed for the purposes of the
motion is at the Court’s disdien and the Court “may choose rotconsider the fact as
undisputed, particularly if thiEC]ourt knows of record matermthat should be grounds for
genuine dispute.” Fed. R. Civ. P. 56, advisory committee note of 2010. On the other ha
“[tlhe mere existence of a stilla of evidence in support dhe plaintiff's position will be
insufficient; there must be evidence on whicé jilry could reasonably find for the plaintiff.”
Anderson477 U.S. at 252.

In the context of a contract dispute, npietation of a contract is a matter of law

properly decided on samary judgment.United States v. Kingeatures Entm'’t, In¢.843 F.2d

394, 398 (9th Cir. 1988)Both parties appear to agree that Washington State law applies 1o this

diversity actionSeeDkts. #21 at 10 and #23 at 11 fnskp alsdDkt. #22, Ex. 1 at Article 13
and Ex. 16, Attachment C at Section 17.4.
B. Contracts Between URS and Transpo

1. Applicable Contracts

As an initial matter, this Court must adsisenvhich contract(s) may govern this dispute.

Transpo argues that the Teaming Agreememdi@able to this case. However, URS argue
that the Teaming Agreement was superseded by the Master Subcontractor Agreement b
URS and Transpo once the Project was awardethtoon. The Court agrees with Transpo {
the extent it argues the Teaming Agreement liability provisions may be applicable to this
dispute.
The Teaming Agreement between URS and Transpo specifically states:
In no event shall any party be lialitethe others for any indirect,
incidental, special or consequentia@mages (including, but not limited to,

loss of profits, loss of interest orhatr financing charges, or loss of use),
whether arising in contract, tort (imcling negligence) or pursuant to other
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legal theory, with respect to itedsion regarding any of the foregoing
issues. The Parties hereto agree tivafprovisions of this Agreement,
which, by their nature, aretended to survive termination or expiration of
this Agreement, including, but nliinited to, releases or limitations on
liability or remediessghall survive and continuein full force and effect
following any such termination or expiration. To the fullest extent
permitted by law, limitations on liability set forth in this Agreement are
intended to apply in the event of detanegligence or strict liability on the
part of the Party whose liability is limited or released.

Dkt. #22, Ex. 1 at 1 16 (emphasis added).

While URS relies on the integration clauwsmtained in the Maer Subcontractor
Agreement, that clause provides that the Sulbaohtsupersedes allipr or contemporaneous
communications, representations, or agreementwith respect to its subject matter.” Dkt.
#22, Ex. 17 at § 18.11 (emphasis added). Thgsumatter of the Master Subcontractor
Agreement is not the same as the subjettanaf the Teaming Agreement. Indeed, as
Transpo highlights, the Teaming Agreememnalved the development and execution of a
pursuit plan with URS, while the Master Sobtractor Agreement involves the provision of
services post-award of the caaxt with the State of Washirggt as set forth by future work
orders, which services will be “in furtherge of work undertaken by URS under a prime
contract (“Prime Contract”) betwe&iRS and its client (“Client”).”ld. at Section 1, § § 1.1-
1.3 and Section 2, § 2.1. According to URS,redevant work order described the scope of
Transpo’s services as “all professionapervisory and technical personnel, services,
equipment, materials and supplies necessapydpare and provide theffic signal, signing,
pavement marking and MOT design for the proje@KRt. #23 at 7 (citing Dkt. #24, Ex. 12 at
Attachment A).

As other federal district cotsrhave explained, “a subseqgtieontract not pertaining to

‘precisely the same subject matter’ will not supeisan earlier contraahless the subsequent
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contract has definitive languagwlicating it revokes, cancels armersedes that specific prior
contract.” See CreditSights, Inc. v. CiasylR007 U.S. Dist. LEXIS 25850, *18 (S.D.N.Y.

Mar. 29, 2007). Whil€reditSightselied on New York State law, Washington law is similafr
in that it requiresnter alia a subsequent contract to coves #ame subject matter in order to
rescind the prior contracSee In re Estate of Kazma@2012 Wn. App. LEXIS 2077, *13 (Div

Il Sept. 6, 2012) (“Generally, contracts are imftiot if the legal effect of a subsequent

—

contract rescinds an earlier contract and besdtesubstitute, makingéhsubsequent contrag
the only agreement between the parties covering the same subject m&tarky, Clark

1999 Wn. App. LEXIS 390, *15-16 (Div. | Mar.11999) (“Generally, when two contracts are
in conflict, the legal effeadf a subsequent contract mdmethe same parties and covering the
same subject matter, but contaigiinconsistent terms, ‘is togeind the earlier contract. It
becomes a substitute therefor, and is the onmgeagent between the pias upon the subject.”
(citation omitted)). Likewise, other statiesthe Ninth Circui require the sameSee Adelman
v. Christy 90 F. Supp.2d 1034, 1039 (D. Ariz. 2000) (“éntract will be considered as having
been rescinded by the substitution of anotimer subsequent contract relating to the same
subject-matter, where it appears to have been thetian of the parties, that the later contra¢t
should supersede the first one. . . . Whereatitiee subject-matter overed, and there is
nothing on the face of the second agreement to shatnt is intended to be supplemental to
the original agreement, it supersedes andmesdihe original, not as a question of intention,
but by operation of law, as a result of steps taken by the parties. . . .” (citations omitted))

Accordingly, this Court finds that the Teaming Agreement provisions survive and may be

applicable to the instant dispute because it doésover the same subject matter as the Makster

Subcontractor Agreement.
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2. Applicable Provisions

The Court now turns to Transpo’s argumenat ttertain damages have been waived |
URS. As noted above, Transpo argues thatehms of the Teaming Agreement preclude U
from recovering incidental, consequential, or special damages from Transpo. Transpo re
the limit of liability containedn the Teaming Agreement beten Flatiron and URS, which
provides:

In no event shall any Party be lialib the others for any indirect,

incidental, special or consequenti@mages (including, but not limited to,

loss of profits, loss of interest orhatr financing charges, or loss of use),

whether arising in contract, tort (imding negligence) or pursuant to other

legal theory, with respect to itecsion concerning any of the foregoing

issues.
Dkt. #22, Ex. 1 at §16. Transpo further relen the “flow-down” provision in the Teaming
Agreement between it and URS, which provitledt the covenants and agreements of the
Flatiron-URS Agreement “flow down” to Transpo through the URS-Transpo Teaming
Agreement.ld. at 1, Preamble. Further, the URS-Transpo Teaming Agreement containe
additional limitation on damages:

In no event shall Team Members bél&to each other for any loss of

profits; any incidental, special, exemplary, or consequential damages in

connection with any claims or aands brought against the other.
Dkt. #22, Ex. 1 at Article 11.

URS appears to acknowledge that¢beenant in the UB-Flatiron Teaming
Agreement would be applicable, but argues Tmahspo has failed to prove that the covenar
actually flows down:

Nonetheless, the Flatiron/lURS Primerract states in 116 that “neither
contractor nor designer may be liablghe other for lost profit, indirect
damages or for consequential damages of any Sidckmest DeclEx.

10. That language only applies to thRS/Transpo relationship if it flows
down through the Transpo Subcontractwbich Transpo has not made the
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requisite showingBecause Transpo bears the burden of proof on summary
judgment, URS does not concede that the Prime Contract waiver provision
flows down to Transpo, and Transpawtion regarding the consequential
damages waiver should be denied.

Dkt. #23 at 12. The Court rejects this argument.

The Court has already determined titet Teaming Agreement between URS and
Transpo survives the Master Subcontractore&grent. The plain language of the Teaming
Agreement states:

The covenants and agreements specified in the soon-to-be-fully-executed
Teaming Agreement between Flatiron and UREXh(bit A), will
flowdown, and will be in addition tadhe Teaming Agreement herein. . . .
Dkt. #22, Ex. 1 at 1, Premable (bold in originalyashington courts regularly enforce such
provisions:
The subcontracts incorpoeaby reference the prime contract documents. In
general, “[i]f the parties to a contitaclearly and unequivocally incorporate
by reference into their contractree other document, that document
becomes part of their contract.” cirporation by reference and flow-down
provisions in prime contracts thaind subcontractors are enforced by
courts “in a wide varietpf contexts.” Here, thlow-down” provisions in
the subcontracts plainly provide thati@int Kiewit is liable to PFD because
of the subcontractors’ defective vkananship or materials, then the
subcontractors are liable taht Kiewit to the same extent.
Wash. State Major League Basdl Stadium Pub. Facilities DisV. Huber, Hunt & Nichols-
Kiewit Constr. Cg.176 Wn.2d 502, 517-18, 296 P.3d 821, 8A%13) (citations omitted).

As a result, this Court finds that the tiation on liability precluding the recovery of
consequential and indirect damages betwkerparties “flows down” to the agreement
between URS and Transpo. “This followsrfr (a) the ‘flow-down’ provisions in the
subcontracts stating that thebgontractors assume the sambgalions and responsibilities to

the general contractor that theneral contractor assumes te twner and (b) the provisions

that incorporate the applicable parts af gfrime contract into the subcontract&d’ at 527.
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3. Consequential/Incidental Damages

This Court now turns to what damages rayprecluded, and finds that this question
cannot be resolved at this stage of the procegsdiin this case, liability has not yet been
established, as further discuddeelow, and damages have not yet been identified and/or
calculated. Further, Transpo does not specifically identify which damages it believes arg
precluded as incidental or cawgiential. Instead, they speafkconsequential damages in
general terms. Accordingly, #tis time, the Court finds geme issues of fact preclude
summary judgment as to specific damagesdmulines to determine which, if any, damages
are actually precluded from recovery. Therefdahe Court also declines to dismiss URS'’s
claim for damages in its entirety.

C. Relianceon URS Cross-Sections

Finally, Transpo asks this Court to determine twaien estimating sign structure
lengths, Transpo was entitled to rely on dlceuracy and completeness of roadway cross-
sections provided to it by URS, including anyward compatibility requirements applicable to
the cross-sections. Specifically, Transpo arghasit was responsible for designing signs, rjot
sign structures, and therefore it was entitled to oelyeference data provided to it in the form
of cross-sections prepared by 8Rwvhich failed to include forward compatibility requirements.
Dkt. #21 at 14-17. In other words, Transpo ablesCourt to determini@bility, arguing that
“no reasonable factfinder could conclude Tran§poup is liable to URS for damages arising
out of the sign structure dimensional errorBRt. #21 at 16-17. The Court finds that genuine
issues of material fact precludemmary judgment on this claim.

Transpo acknowledges that it was respondiimieompleting the signing matrix, and

used information provided by URS through itsssgections. Transpo also acknowledges that
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the cross-sections did not reflect forwammpatibility requirements, although it does not

discuss whether it recognized that at thestwhreceipt or whether anyone from Transpo

reviewed the RFP to determine whether suérination was reflected prior to completing the

sign matrix. Likewise, Transpo acknowledges tftar creating the signage matrix, it offere

to “estimate” the lengths of sign structuresdzhupon the information contained in the cross

sections it received by URS. Dkt. #22, Bxat 1 and #24, Ex. 6. However, Transpo argues
that URS has no evidence that Transpo agi@attlude forward compatibility requirements
into those estimations. The Court disagrees.

URS presents the contract itself, which aades that Transpo was in charge of the
following aspects of the design: Transpo Lead: MOT [Maintenance of
Traffic]/Staging/Signal/Signing/8ping; Transpo Support: ITS/ghting/Electrical Service.
Signing requirements of which Transpo was identified lead under the URS/Transpo
Teaming Agreement were contained in Sectid® 2f the RFP. Dkt. #24, Exs. 2 and 3. Tha
section originally required th&gning plans to be Forward @patible with “Future Active
Traffic Management projects, which will planew structures at approximately ¥2 mile
spacings.ld., Ex. 3. Section 2.19 of the RFP was amended on November 3, 2011 to add
specific requirement that the overheaghsstructures be forward compatiblel., Ex.8 at 6.
Significantly, that requirement was not yet madgart of the RFP when URS transmitted th¢
sign structures to Transpo on October 28, 200His raises materialuestions about the
various responsibilities of eachember of the Team, and when such responsibilities arose

In addition, the parties appetardispute what the term “signing” includes, and wheth
that included responsibility for the sigoundations. Transpo indicates that URS was

responsible for sign foundations, but acknowksdthat its own signing requirements were
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included in Section 2.19 of tHRFP. Interestingly, Section1® references some requirement
for sign structure foundationsSeeDkt. #22, Ex.2 at § 2.19.4.2.1. As a result, for all of theg
reasons, the Court declinesgiant summary judgment favor of Transpo on liability.
V. CONCLUSION
Having reviewed the relevant pleadingsldhe remainder of the record, the Court
hereby finds and ORDERS thHaefendant’s Motion for Summgadudgment (Dkt. #21) is

GRANTED IN PART and DENIED INPART as detailed above.

DATED this 30th day of January 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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