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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

PAMELA MANSFIELD, CASE NO. C14-0948JLR

Plaintiff, ORDER

V.

DAWN JONESPFAFF et al.,

Defendants.

Before the court are five motions from the parties: (1) Defendant Barbara B
Worrell’'s motion to strike claims pursuant to Washington’s anti-SLAPP stantethe
University Defendant§’motion forpartial summary judgmerMot. (Dkt. # 40)); (2)

Defendants Jessica Reichow and Dawn Jétia#:s joinder in the antSLAPP motion

! Washington Act Limiting Strategic Lawsuits Against Public Participation. RCW ¢
4.24;see Davis v. Cgx325 P.3d 255, 261 n.1 (Wash. Ct. App. 2014).

% “The University Defendants” include Ms. BrooWgerrell, Defendant Dr. Jerry Palme
Defendant Mara Fletcher, and Defendant University of Washing@®eeAfs. to First Am.

=

Compl. (Dkt. # 16) at 1.)
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and Ms. Reichow’s joinder in the motion for partial summary judgment (Joinder (D
# 43); (3) Plaintiff Pamela Mansfield’s motion to dismiss Ms. Brooks-Worrell and c¢
claimsagainst Defendant Dr. JerRalmer(Not. of Dis. (Dkt. # 46))(4) Ms. Mansfield’s
motion for leave to file a third amended complaint (Mot. to Am. (Dkt. # 48)); and (5
Mansfield’s motion for a continuance under Federal Rule of Civil Procedure 56(d)
to Cont. (Dkt. # 49)¥.

The principle issues about which the parties argue in these motions are whe

Washington’s anti-SLAPP statute bars some of Ms. Mansfield’s claims, and wheth

% Portions of the motion for a continuance are impropés. Mansfield filed this motion
in addition to her response brief, and labeled the motion as a “Motion for Order (i)denying

continuing defendants’ premature Anti-SLAPP Motions.” (Mot. to Cont. at 1.) To thet ¢bée

motion requests a Rule 56(d) continuance, it is appropr&de, e.gKocsis v. Delta Air Lines,
Inc., 963 F. Supp. 2d 1002, 1019 (D. Haw. 2013) (“Ordinarily, a Rule 56(d) request must |
made in a separate motion or formal request.”). However, Ms. Mansfield alshiggastion
to urge the denial or postponement of Defendants’ motions on grounds other than Rule 5
For example, Ms. Mansfield’'s motion argues that DefendantsSAm#PP motion conflicts with
multiple Federal Rules of Civil Procedure, including Rule 11, Rule 15, and Rul&déVidt.
to Cont. at 6-9.) No authority of which the court is aware authorizes the filing of s\gopéém
motions on those subjects, and Ms. Mansfield has not cited Seg. generallivot. to Cont.)
As such, those additional arguments are appropriate only in a respons&bededcal Rules

Kt.

brtain

Ms.

Mot.

ther

er she

5(d).

W.D. Wash. LCR 7(b)(2). Yet Ms. Mansfield has also filed a response brief (Dkt. # 50),snd thi

District’s Local Rules allow her only one response beeéLocal Rules W.D. Wash. LCR
7(b)(2).

Consequently, Defendants request that the court strike Ms. Mansfield’s motion. dC
Mot. to Cont. (Dkt. # 51) at 1-3.) The court declines to do so, because it finds that Defeng
have not suffered prejudice from Ms. Mansfield’s improper filing.aAsnitial matter, most of
the arguments raised in this motion are simply duplicates of arguments in Mdield&ns
response brief. QompareMot. to Contwith Resp.) Moreover, although Ms. Mansfield has
effect filed two response briefs, she has not exceeded the page limit of 24gpagessponse
brief, Local Rules W.D. Wash. LCR 7(e)(3)—her response brief is 18 pagesemiRpesp.),
and the improper portions of her motion to continue add up to fewer than 6 additionalseag
Mot. to Cont. at 4, 6-9). Finally, in reaching its decision the court has not relied on the
arguments Ms. Mansfield makes in the improper portions of her motion to continue. The
cautions Ms. Mansfield, however, that further failure to abide by the Lo¢aderaRules may

pp. t
lants

in

es (

court

result in sanctionsSeel.ocal Rules W.D. Wash. LCR 11(c).
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should be allowed to dismiss some of her claims and amend others in order to avg
impact of the anti-SLAPP statute. As relevant here, Washington’s anti-SLAPP sta
affords a person who communicates with a governmgancy on a matteeasonably of
concern to that agency absolute immunity agailesins based on such communicatio
RCW 4.24.510. Defendants assert that Ms. Mansfield’s state law claims come un(
statute because those claims are based on Defendants’ communications to law
enforcement for the United States Department of Veterans’ Affairs (“VASge (
generallyMot.; Joinder.) Rather than oppose this argument on its merits, Ms. Man
attempts to dismiss some of her claims and amend others to remove all reference
Defendants’ communications to the VA polic&eé generallNot. of Dis.; Mot. to Am.

Ms. Mansfield contends that Defendants’ arguments are moot in light of her motiof

id the

[ute

NS.

der this

sfield

to

1S to

dismiss and amendSée generalljResp.) Alternatively, she urges the court to postpone

ruling on Defendants’ motioantil she has a chance to conduct further discovedy) (
The University Defendants, joined by Ms. Reichow, also seek partial summary juds
on the ground that some of Ms. Mansfield’s claims are barred by the statute of
limitations. GeeMot. at 13-18; Joinder at 3.)

Theparties’ argumenten the anti-SLAPP issues are irrelevant, however, due
an issue that no party addresses in the briefing—the effect of the United States’
substitution under the Westfall Act on the court’s ability to adjudicate theSaaAiRP
motion. Only Ms. Brooks-Worrell, Ms. Jones-Pfaff, and Ms. Reichow seekSAPP

relief (seeMot.; Joinder), yet substitutiomas displacethem as defendants in this suit

yment

andreplacedhem with the United StatesgeNot. of Sub. & Cert. 1 (Dkt. # 3); Not. of
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Sub. & Cert. 2 (Dkt. # 13)). As a result, no current party moves for anti-SLAPP reli
and the courinust denythe joint antiSLAPP motionwithout reaching its merits.

Having considered the submissions of the parties, the balance of the record
the governindaw, and Ieing fully advised, the court DENIES the joint aBtiAPP

motion; GRANTS Ms. Mansfield’s motion to dismisSRANTS Ms. Mansfield’s motio

for leave to file a third amended complaint; GRANTS in part and DENIES in part the

motion for partial summary judgment; and DENIES mootMs. Mansfield’s motion for
a continuance.
. BACKGROUND

A. Factual Background

This case began as a dispute between co-workers but has now blossomed i
federal court lawsuit. Plaintiff Ms. Mansfield is a nurse who was employed by the
University of Washingtoif‘UW”) . (2d Am. Compl. (Dkt. # 44) {1 1, 10.) She begar
working for UW in 1994 and eventually advanced to the position of Research-Nurg
(Id. 1 10.) In 2007, she was appointed to a lead position assisting Dr. Jerry Palme
several grant-funded diabetes prevention and treatment stuldigsDf. Palmer and his
research team conducted those studies at the Seattle office of th&dyAAH such, Ms.
Mansfield was required to hold an uncompensated VA appointment. (Mot. at 3.)

In addition to Ms. Mansfield, Dr. Palmer’s research team included an
administrative aid, a lab technician, and a lab supervisor. All of them are now defe
in this lawsuit. $ee generallzd Am. Compl.) The administrative aid, Dawn Jones-

Pfaff, was an employee of the Seattle Institute for Biomedical and Clinical Researd

ef,

and

nto a

e-2.

I with

ndants

h
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(“SIBCR”) who was assigned to the teand. {[ 4.) She was supervised by both Dr.
Palmer and Ms. Mansfieldld( 19 4, 10.) The lab technician, Jessica Reichow, was
UW employee assigned to work with Dr. Palmdd. { 6.) The lab supervisor, Barbar3
Brooks-Worrell, was Ms. Mansfield’s supervisor with respect to lab wadk.{(7.) Ms.
Brooks-Worrell had design and implementation authority over Dr. Palmer’s team ir|
connection with research studies funded by grants from the National Institutes of H
(Id.) Together, these five team members (“the Palmer té€amwiked at the VA to

research and treat diabetes patier@ee(id{ 10.)

Over time, certain relationships within tRalmerteam soured. In particular, and

most relevant to this lawsuit, Ms. Mansfield and Ms. Jones-Pfaff grew to dislike on
another. Itis unclear to the court exactly what sparked this mutual dislike, but it is
evident that with time it became rather pronounced. To begin, Ms. Mansfield took
exception to a number of Ms. Jones-Pfaff's clinical practickek.§(12.) For example,
Ms. Mansfield alleges that Ms. Jones-Pfaff publicized patients’ private medical hist
(id. 11 12B-C), prepared doses of prescription medicine without a health care liden
1 12E), and scheduled a child for an appointment at an adults-only @ificl@l). Ms.
Mansfield makes similar allegations against other members of the team, and claim
she publicized those allegations at various tim&s.9(12.)

The dispute between Ms. Mansfield and Ms. Jones-Pfaff took on a personal

dimension as well. See idf|{ 5-22.) Ms. Mansfield alleges that Ms. Joirdaff

*“The Palmer team” will generally be used to refer to Dr. Palmer, Ms. Bidiksell,

lealth.

D

ories

se (

s that

Ms. Jones-Pfaff, and Ms. Reichow—thefendant team members.
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physically attacked Ms. Mansfield in 2011, repeatedly slamming her head into her
and then fleeing down a stairwell “as a good Samaritan tried to stop [Ms.Biafigder
guestioning.” Id. 1 19.) She further alleges that Ms. Jones-Pfaff attempted to cove
this attack by orchestrating an effort by the Palmer team to “furnish coordinated ro
table testimony.” Ifl.) She alleges that through this testimony the dBlaémerteam
members not only attempted to absolve Ms. Jones-Pfaff of any blame for the attac
also tried to portray Ms. Mansfield as mentally unstable, an illegal drug distributor,
violent threat. Id.)

As a result of these incidents, Ms. Mansfield lost her job. VA officials conclu
that Ms. Mansfield could not be trusted with access to a federal facility in light of h¢
falsified assault report.ld. § 20.) The VA's decision to bar Ms. Mansfield from its
facility, in turn, caused UW to terminate Ms. Mansfield’'s employmelat) @ UW
employee named Mara Fletcher reviewed Ms. Mansfield’s file, including her report
abuses by the Palmer research team, and “executed UW'’s authorization” to termin
Mansfield’s UW employment.Id. 1 8, 21.) Ms. Fletcher is now a defendant in this
lawsuit as well. 1. 7 8.)

B. Procedural Background

Several yearafter Ms. Mansfield’s termination, the dispute migrated from the
halls of the VA office to the court system. On March 10, 2013, Ms. Mansfield filed
complaint in King County Superior Court. (State Ct. Rec. (Dkt. # 2-1) atiér)original
complaint alleged only a single cause of action for wrongful interference with contr

I

desk

rup

Lind-

k, but

and a
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D
=

5 of

ate Ms.

a

act
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against Ms. Pfaff. I14. at 5, 7.) However, she amended her original complaint in sta

court, adding the rest of the Palmer team as defendants as well as SIBCR an(5e&y.

generally id.at 17-27 (*1st Am. Compl.”).) In addition, she introduced new causes

action for negligent infliction of emotional distress, negligent supervision and reten

civil conspiracy, and First Amendment violations under 42 U.S.C. § 1983. (1st Am.

Compl. 1 27-37.)
On June 27, 2014, the United States of America removed the case to federg

and substituted itself for Ms. Reichow and Ms. Jdatst pursuant to 28 U.S.C.

8§ 2679(d)(2). As required for removal and substitution ugd&s79(d)(2) the United

States certified that Ms. Reichow and Ms. JoR&st were acting within the scope of

their federal employmeratt all times relevant to Ms. Mansfieldtsrt claims (SeeNot.

of Rem. (Dkt. # 1); Not. of Sub. & Cert. 1.) Shortly thereafter, the United States

substituted itself for Ms. Brooks-Worrell, certifying that she too was acting within th

scope of her federal employment at all times relevant to Ms. Mansfield’s tort claims

(Not. of Sub. & Cert. 2.)

On July 17, 2014, newly-substituted Defendant the United States filed a mg
dismiss, and Ms. Mansfield moved to amend her compla8eel{.S. Mot. to Dis. (Dkt.
# 14); 7/17/14 Mot. to. Am. (Dkt. # 15).) In amending, Ms. Mansfield sought to ren
her claim for negligent supervision and retention and allege that much of the cond}

forms the basis of her claims took place outside the scope of Defendants’ employn

® SIBCR and UW have subsequently been dismissed from this acBesDKt. ## 11,

[e

Df

tion,

|l court

e

tion to

ove
Ict that

nent

56.)
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with the VA. See generally/17/14 Mot. to Am.) The latter amendment would allow
Ms. Mansfield to resighe United States’ nimn to dismiss. $eeResp. to 7/17/14 Mot.
to Am. (Dkt. # 18) at 5.) The court granted her leave to amend on August 1, 2014
(Dkt. # 22)); however, Ms. Mansfield did not file her second amended complaint ur
September 17, 2014 (2d Am. Compl. (Dkt. # 44)).

On August 18, 2013, after the court granted leave to amend but before Ms.
Mansfield filed her second amended complaint, Ms. Brooks-Worrell notified Ms.

Mansfieldby emailof Defendants’ position that several of Ms. Mansfield’s claanes

subject to Washingtos anti-SLAPP statute. (9/11/14 Berntsen Decl. (Dkt. # 42) at 4.)

The emalil requested that Ms. Mansfield voluntarily withdeaay claims based on
communications by Ms. Brooks-Worrell to VA police officergd.) It also warned that
if Ms. Mansfield did notomply, Ms. Brooks-Worrell would file a motion to strike the
offending claims. 1fl.) Ms. Mansfield did not respond( { 3), and on September 11,
2014, Ms. Brooks-Worrell filed her arfBLAPPmotion SeeMot. (Dkt. # 40)). On the
same day, Ms. Reichow and Ms. Jones-Pfaff filed their joinder in Ms. Brooks-Worr
motion. Seeloinder (Dkt. # 43)9

Six days later, Ms. Mansfield sprung into action. On September 17, 2013, s
filed her second amended complaint (Dkt. # 44). Then, on September 19, 2013, s

moved to dismiss Ms. Brooks-Worrell and certain claims against Dr. Palmer (Dkt. 1

® In the same filing as Ms. Brook&orrell's anttSLAPP motion, the University
Defendants moved for partial summary judgmefee(generalliot.) Ms. Reichow joined in

(Order

til

ell’'s

the motion for partial summary judgmengegJoinder at 2-3.)
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She followed that on September 25, 2014, with a motion for leave to file a third am
complaint (Dkt. # 48) and a motion for a continuance (Dkt. # 49). The proposed th
amended complaithangeshe way Ms. Mansfield recounts the events that followed
alleged assault. Whereas the second amended complaint asserts that thie&almer
madestatements to VA police thid to Ms. Manseld’s termination (2d Am. Compl.
19 1922, 24, 30), the proposed third amended complaint contains no reference to
police (Mot. to Am. Ex. 1 (“Jacobson Decl.”) § 2, Ex. 2 (“Proposed 3d Am. Compl.”
19 1922, 24, 30). Instead, the proposed third amended complaint asserts that the
team made statements to VA and UW human resources (“HR”) administrators that
Ms. Mansfield’s termination.ld.) Ms. Mansfield's and Defendants’ motions are now
before the court.
.  DISCUSSION

As stated above, the parties focus the majority of their attention on the
applicability of Washington’s anti-SLAPP statute and the interaction between the a
SLAPP motion and Ms. Mansfield’s motions to dismiss certain claims and amend |
complaint. For the reasons discussed below, the court concludes that substitution
United States precludes consideration of the @hfiPP motion and the court thereforg
denies that motion. Proceeding to the remaining motions, the court grants Ms.
Mansfield’s motion to dismiss Ms. Brook8orrell and any common law claims again
Dr. Palmey grants Ms. Mansfield’s motion for leave to amend her complaint; grants
part and denies in part the motion for partial summary judgment; and dsmssotVis.

Mansfield’s motiorfor a continuance.

ended
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A. The United States’ Substitution under the Westfall Actand the Anti-SLAPP
Motion

Ms. BrooksWorrell, Ms. Jones-Pfaff, and Ms. Reichow (“the &BLAPP

Defendants”) bring a joint motion under Washington’'s &uAPP statute. $eeMot.;

Joinder.) Before they filed their motion, however, the United States substituted itself for

all three antiSLAPPDefendants pursuant to 28 U.S.C. § 2679(dx@mmonly known
as the Westfall Act(SeeNot. of Sub. & Cert. 1; Not. of Sub. & Cert. 2.) Consequen
the court must decide whether parties for whom the United States has substituted
(“displaced defendanrs may bring motions attacking a plaintiff's claims. The court
concludes that the Westfall Act does not permit matioydisplaced defendants and
therefore denies the joint ar8i-APP motion. Further, the court orders that if Ms.
Mansfield wishes to challenge the United States’ substitution, she must do so in a
filed no later than three months from the date of this order.

1. The Westfall Act generally

The Westfall Act provides immunity against common law torts to federal
employees acting within the scope of their employm&ate Osborn v. Hale$49 U.S.
225, 245-47 (2007)This immunity functions through substitution of the United Statg
defendant in place of the employe®ee id. Substitution can occur in several ways. A
employee may move for substitution, or, as occurred here, the UnitedrStates
substitute itself by certifying that the defendantgdoyee acted within the scope of his
her employment at the time of the incident out of which the claim af®se28 U.S.C.

I

Ly,

motion

eS as

n

or

ORDER 10
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88 2679(d)(1)-(3). Following certification and substitution, the action is deemed to
action against the United States. 28 U.S.C. 8§ 2679(d)(2).

If the plaintiff opposes substitution, he or shaychallenge the scope-of-
employment certificationSee Gutierrez de Martinez v. Lamaght5 U.S. 417, 436-37
(1995). The United States’ certification, however, is “prima facie evidence that a fe
employee was acting within the scope of her employment at the time of the incider
Billings v. United State$7 F.3d 797, 800 (9th Cir. 1995), and the plaintiff bears the

burden of disproving the certification by a preponderance of the evideagky,v. U.S.

Dep't of Agri, 348 F.3d 1143, 1151 (9th Cir. 2003). If the plaintiff carries that burde

the court re-substitutes the displaced defendants, and the action proceeds against
formerly displaced defendants as individudige Osborn549 U.S. aR42.

2. The Westfall Act and the anBLAPP motion

Here, the key question is whether displaced defendants can file motions atta
the plaintiff's claims. The Westfall Act does not specifically address that issue, nor @
any case of which the court is aware. Nevertheless, the language of the Westfall /
the Supreme Court opinions interpreting it lead the court to conclude that upon
certification and substitution displaced defendants are not parties to the action and
cannot file motions attacking the plaintiff's claims.

The language of the Westfall Act regarding the effect of certificasiomandatory
and unconditional. Section 2679(d)(2) provides that upon certification by the Unite

States the action or proceeding “shall be deemed to be an action or proceeding b

be an

deral

lt,”

the

icking
oes

\ct and

thus

d

rought

against the United States . . . and the United States shall be substituted as the par
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defendant.” 28 U.S.C. § 2679(d)(2). This language suggests that displaced deferldants

are not partiesvho may file motions Following certification, the action is no longer

against the displaced defendants and they are no longer party defendants. Rather

action is now “an action . . . against the United States,” and the United States has

“substituted as the party defendanid.

The Supreme Court’s descriptions of the Westfall Act support this interpretag

In particular, the Supreme Court has stated that “[u]pon certification, the employeg
dismissed from the action and the United States is substituted as defehdana§no
515 U.S. at 420see also Kashin v. Kert57 F.3d 1033, 1036-37 (9th Cir. 2006) (“Up
certification, the government employee is dismissed from the suit . Davyjc Marine
Corp. v. U.S. Postal Sen238 F.3d 58, 65 (1st Cir. 2001) (“Once such a certification
made, the court dismisses the federal employee from the case .. ..”). Thus, &eca
displaced defendant has been dismissed upon certification, he or she cannot file n
attacking the plaintiff's claims against the remaining defendants.

Of course, certification by the United States is not conclusive insofar as the
plaintiff can challenge itSee Lamangd15 U.S. a#36-37. One might contend,
therefore, that if the plaintiff challenges certification, displaced defendants remain

who can file motions until the court resolves the scope-of-employment issue. Yet {

the

been

on.

S

1S

use

notions

barties

hat

position breaks down in light of the Supreme Court’s holding that substitution is effective

“unlessand untilthe district court determines that the federal officer originally name

defendant was acting outside the scope of his employm@siiorn 549 U.S. at 252

d as

(emphasis added). Furthermora,tie basis of that holding ti@sbornCourt concluded
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that “at the time the district court reviews the Attorney General’s certificatioa,suit is
against the sovereign and therefore the Seventh Amendment right to a jury trial is

inapplicable.See id. It would be incongruous to subject the plaintiff to motions from

displaced defendants at a time when the plaintiff has lost the right to a jury due to the

United States’ substitution for the displaced defendants.

The antiSLAPP Defendantattack Ms. Mansfield’s common law claims in a jojnt

anti-SLAPP motiongeeMot.; Joinder); however, United States has substituted for efach

of those defendants€eNot. of Sub. & Cert. 1; Not. of Sub. & Cert. 2). As such, the)

arenot currently party defendants, and they catnioity motionsattacking Ms.
Mansfield’s claims.See28 U.S.C. § 2679(d)(2)see also Lamagn®15 U.S. at 420;

Kashin 457 F.3d at 1036-37. This conclusion stands despite the possibility that M

Mansfield will challengecertification in the future Substitution is effective “unless and

until” the court determines that thinited Statestertification was unwarrantedsborn

549 U.S. at 252.

~

UJ

At oral argument, counsel for Ms. Brooks-Worrell urged the court to decide the

anti-SLAPP motion notwithstanding the United States’ substitution. According to

’ Additional support for this interpretation can be found in the Supreme Court’s
characterization of a district court’s role in hearing certification challeagé&sidicial review.”

See generallamango 515 U.S. 417. That language suggests that substitution is complete

upon certification but may be reversed at some later pSie¢. alsdNasuti v. Scannelf06 F.2d
802, 810 (1st Cir. 1990) (“Absent, however, a contrary federal judicial determination of th
scqoe question, the Attorney General’s certification is binding on all, including theits®it.”),

rev'd on other grounds by Osbqre49 U.S. 225 Moreover, the Supreme Court has instructed
district courts to resolve issues related to immunity, inclutdegtfall Act immunity, as early gs

117

possible.See Osbornb49 U.S. at 25%3. That admonition further militates against entertaining

motions by displaced defendants before deciding the stepeyployment issue.
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counsel, that course of action would be both more efficient and fairer to tHel ARP
Defendants because it would dispose of defective claims quickly and without forcir
anti-SLAPP Defendants to await the outcome of the scoperpfoymentispute.
Although the court is not unsympathetic to counsel’s arguniehts; cannot overcome
the clear import of the Westfall Act and the Supreme Court opinions interpreting it.
Accordingly, the court denies the joint anti-SLAPP motion without prejudice.

3. The Westfall Act issues going forward

Having declined to address the merits of the anti-SLAPP motion, the court is
mindful of the need to move forward on the issue of Westfall Act immuiee Osborn
549 U.S. at 252-53 (“Immunity-related issues . . . should be decided at the earliest
opportunity.”). As previously notesdé€e8/27/14 Ord. (Dkt. # 38)), this case presents
iIssue in a somewhat unique posture: The United States premises its scope-of-
employment certification on a denial that tortious conduct ever took pl&eeM6t. to
Dismiss (Dkt. # 14) at 9-11.) Thus, to determine whether substitution was proper 4
Westfall Act immunity applies, the court must decide the key factual issues of Ms.

Mansfield’s common law claims—that is, whether Ms. Jones-Pfaff assaulted Ms.

8 Furthermore, the court suspects thatah&SLAPP issues are not as clear as the an
SLAPP Defendants have portrayed them in their filings and at oral argunerexdmple, the
ant-SLAPP Defendants invoke the provisions of RCW 4.24.525 but explain their conduct
in terms of RCW 4.24.510. It is not clear that any provisions of RCW 4.24.525 apply absq
explicit demonstration that the underlying conduct is an act of “public partaripatt petition”
as defined in RCW 4.24.525(25eeRCW 4.24.525(4)(a), (b). In addition, the status of age
employees under RCW 4.24.510 is unclear in ligffedaline v. Department of Labor and
Industries 238 P.3d 1107 (Wash. 201&klund v. Seattle Municipal Coy#10 Fed. App’'x 14
(9th Cir. 2010), andracy v. $ate 2010 WL 5395029, No. 09-5588RJB (W.D. Wash. Dec. 2

1g the

that

And

only
eNnt an

ncy

7

2010). Although the court does not decide those issues here, the court cautions the marti’es tha

any future antiSLAPP motion should address those issues.
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Mansfield, and whether the Palmer telater liedabout the assault and Ms. Mansfield
conduct in an attempt to get her fire&e€8/27/14 Ord. at 7-8)Psborn549 U.S. at 248
53. Ms. Mansfield bears the burden of proving by a preponderance of the evidenc

the displaced defendants engaged in such con@ee.Pauly348 F.3d at 1151.

However, the court need not consider the propriety of substitution unless Ms.

Mansfield challenges the United States’ scope-of-employment certification. If Ms.

S

e that

Mansfield wishes to make such a challenge, she must do so in a motion filed no later than

three monthérom the date of this order and noted as a fourth-Friday moSeel_ocal

Rules W.D. Wash. LCR 7(d)(3). In the meantiiis, Mansfield and the United State$

may conduct relevant discovery. The court will determine whether a hearing is neq
after it reviews Ms. Mansfield’s motion, if any.

B. Ms. Mansfield’s Motion to Dismiss

After the anti-SLAPP Defendants filed their joint motion, Ms. Mansfield entel
on the docket a “notice of dismissal.SgeNot. of Dis. (Dkt. # 46).) With this
document, she seeks to dismiss her state common law claims against Dr® Bathzat
of her claims against Ms. Brooks-Worre(ld. at 1.) Ms. Brooks-Worrell argues that

Ms. Mansfield should have labeled this document as a motion and sought the couf

® The second amended complaint, upon which this dismissal is supposed to operal
not contain any state common law claims against Dr. PalrBee2d Am. Compl. § 23-35.)
Instead, the only claim it expressly asserts against Dr. Palmer is Mdiditiad-irst
Amendment retaliation claim(See id{ 33.) The complaint mentions Dr. Palmer in the cont
of the civil conspiracy claim but alleges only that he acted outside the scogesaiployment,
not that he participated in the conspiracged idf{ 3631.) At oral argument, courider Ms.
Mansfield represented that Ms. Mansfield does not intend to assert any cdamnadaims

essary

ed

—

S

te, does

ext

against Dr. Palmer in her second amended complaint.
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leave because the University Defendants have already filed an answer to Ms. Man
first amended complaint as well as a motion for summary judgment. (Reply at4 n
Ms. Mansfield disclaims the need for approval on the ground that Defendants have
answered her second amended complaint or, according to her, filed a motion for
summary judgment (Not. of Dis. at 1-2 n.1.) No party has cited any authority
regarding the effect of an answer to a previous complaint on the plaintiff's right to
unilateral dismissal under Federal Rule of Civil Procedure 41, and no defendant ha
meaningfully addressed Ms. Mansfield’s argument regarding the motion for summ
judgment.

The court declines to render a decision on those issues because it finds thaf
Mansfield is entitled to dismiss her claims against Ms. Brooks-Worrell and any con
law claims she may have against Dr. Palmer even if she requires court approval. )
presented with a motion to voluntarily dismiss, the court “must determine whether
defendant will suffer some plain legal prejudice as a result of dismisa&stlands

Water Dist. v. United State$00 F.3d 94, 96 (9th Cir. 1996&ke alsd~ed. R. Civ. P.

19n fact, Ms. Mansfield is ambivalent regarding her need for court approveiouigh
she labeled her docket entry a “notice,” not a motion, the header of the documenhiams “
and Motion for Voluntary Dismissal.”SgeDkt.; Not. of Dis. at 1.) Furthermore, the docume
“requests an Order of Voluntary Dismissal” and states that the relevans claould be
dismissed “[w]hether by court order or without court order.” (Not. of Dis. at 1f §1)the
future Ms. Mansfield and her counsel find themselves unsure of whether the murir
approval for a particular action, the court advises them to err on the side of cadtiiae their
request as a motion. This tactic is particularly prudent where, as here, perausisority
suggests that éhrequest at issue requires court approval, at least on the basis of the tynive
Defendants’ prior answelSee Aana v. Pioneer Hired Int’'l, Inc, Nos. 1200231 LEKBMK,
12-00665 LEKBMK, 2014 WL 819158, at *2-3 (D. Haw. Feb. 28, 2014) (cithkrgnstrang v.

sfield’s
1.)

? not

S

Ary

Ms.
nmon
When

the

nt

BrSi

Frostie Co, 453 F.2d 914, 916 (4th Cir. 1971)).
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41(a)(2). Plain legal prejudice generally concerns “the rights and defenses availak

defendant in future litigation. Westlands Water Distl00 F.3d at 97 (“For example, . | .

courts have examined whether a dismissal without prejudice would result in the |03
federal forum, or the right to a jury trial, or a statute-of-limitations defense.”). Here
substituted Defendant United States does not oppose dismissal, and no defendant
suffer “plain legal prejudice” as a result of dismissal. Accordingly, all claims agains
Brooks-Worrell and any state common law claims against Dr. Palmer are dismisse
prejudice.
C. Ms. Mansfield’s Motion for Leave to File a Third AmendedComplaint

Ms. Mansfieldmovedfor leave to file a third amended complaint six days afte
Defendants filed their motion raising the anti-SLAPP and statute of limitations issu
(SeeMot. to Am.;see generallpkt.) In her proposed third amended complaint, Ms.
Mansfield removes all mention of Defendants’ communications to the VA police an
instead emphasizes their communications with VA and UW administratghot. to
Am. at 2, 3 n.2; Proposed 3d Am. Compl. 11 19-22, 24, 30.)

Federal Rule of Civil Procedure 15(a) provides that, aftenitial period for
amendments as of right, pleadings may be amended only with the opposing party’
written consent or by leave of the court. Fed. R. Civ. P. 15(a). Generally, “the coy

should freely give leave [to amend pleadings] when justice so requires.” Fed. R. C

X The proposed third amended complaint also removes all reference to Ms. Brooks-

Worrell in keeping with Ms. Mansfield’s motion to voluntary dismiss Ms. Brooks-Wllor{8ee

le to a

5S of a

will

5t Ms.

d with

d

UJ

t

=

iv. P.

Mot. to Am. at 2.)
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15(a)(2). This rule should be interpreted and applied with “extreme liberalitgrongo
Band of Mission Indians v. Rqs#93 F.2d 1074, 1079 (9th Cir. 1990). Federal policy
favors freely allowing amendment so that cases may be decided on their Beeits.

Martinez v. Newport Beach Cjt25 F.3d 777, 785 (9th Cir. 1997).

~—+

The court ordinarily considers five factors when determining whether to gran
leave to amend: “(1) bad faith, (2) undue delay, (3) prejudice to the opposing party, (4)
futility of amendment,” and (5) whether the pleadings have previously been amended.
Allen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir. 1990). The court need not
consider all of these factors in each ca&tkins v. AstrueNo. C 10-0180 PJH, 2011 WL
1335607, at *3 (N.D. Cal. Apr. 7, 2011). The third factor, however, prejudice to the
opposing party, is the “touchstone of the inquiry under rule I5&hninence Capital,
LLC v. Aspeon, Inc316 F.3d 1048, 1052 (9th Cir. 2003).

In conducting this five-factor analysis, the court must grant all inferences in favor
of allowing amendmentGriggs v. Pace Am. Group, Ind.70 F.3d 877, 880 (9th Cir.
1999). In addition, the court must be mindful of the fact that, for each of these factors,
the party opposing amendment has the burden of showing that amendment is not
warranted.DCD Programs, Ltd. v. Leighto833 F.2d 183187 (9th Cir. 1987)seealso
Richardson v. United State®41 F.2d 993, 999 (9th Cir. 1988). With these points in
mind, the court analyzes each of the relevant factors.

1. Bad Faith

The first factor is bad faith. In the context of a motion for leave to amend, “bad

faith” means acting with intent to deceive, harass, mislead, delay, or di€iupteon v.
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IDX Sys. Corp.464 F.3d 951, 961 (9th Cir. 200@);re Ezzell438 B.R. 108, 1118

(Bkrtcy. S.D. Tex. 2010). As it has been defined in other contexts, “bad faith” means

more than acting with bad judgment or negligence, but “rather it implies the consci
doing of a wrong because of dishonest purpose or moral obliquity. . . . [I]Jt contem]
a state of mind affirmatively operating with furtive design or ill wilUhited States v.
Manchester Farming P’shj815 F.3d 1176, 1185 (9th Cir. 2003).

Here, this factor favors allowing amendment. Nothing in the record suggest
Ms. Mansfield is acting in bad faith. There is no evidence of “conscious doing of &
wrong . . ., dishonest purpose or moral obliquity . . ., [or] furtive design or ill vgké
id. Although Ms. Mansfield filed her motion for leave to amend after Ms. Brooks-
Worrell warned her about the anti-SLAPP issue, waited for her to amend, and ther
an antiSLAPP motion(see supr@art I.B), Ms. Mansfield’s delay alone does not

amount to bad faith. This is particularly true in light of the fact that the court must

ous

nlates

5 that

filed

indulge all inferences in favor of allowing amendment and must therefore impute benign

motives to Ms. Mansfield where, as here, it is plausible to d&ee. ®iggs, 170 F.3d af

880.

2. Undue Delay

The second factor is undue delay. “Undue delay” is delay that prejudices th
nonmoving party or imposes unwarranted burdens on the doavts v. Powell--- F.
Supp. 2d ----, 2012 WL 4754688, at *9 (S.D. Cal. 2012). In assessing whether the

undue delay, it is not sufficient merely to ask whether the motion to amend complig

D

re is

bS with

the court’s scheduling ordeAmerisourceBergen Corp. v. Dialysist West, ,IA65 F.3d
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946, 953 (9th Cir. 2006). Instead, a district court must inquire whether the moving
knew or should have known the facts and theories raised by the amendment at the
the original pleadingd., although the fact that a party could have amended a comp
earlier does not in itself constitute an adequate basis for denying leave to atoare;
v. United States181 F.2d 1187, 1191 (9th Cir. 1973). Whether there has been “ung
delay” should be considered in the context of (1) the length of the delay measured
the time the moving party obtained relevant facts; (2) whether discovery has close
(3) proximity to the trial dateTexaco, Inc. v. Ponsold®39 F.2d 794, 798-99 (9th Cir.
1991).

This factor is neutral with respect to amendment. Although Ms. Mansfield
delayed several weeks after being warned about the anti-SLAPPsssusiprdPart
[.B), that delay is not substantial in the context of the case schedule. Trial is over
months away, and the deadline for amended pleadings is more than four months i
future. SeeSched. Ord. (Dkt. # 47).) On the other hand, the anAPPDefendants
have endured some prejudice. Because Ms. Mansfield failed to respond to their W
for three weeks, the anfiL APP Defendants undertook the expense of preparing and
filing the joint antiSLAPP motios. See suprdart [.B; Reply at 7.)

3. Prepdice to the Opposing Party

The next factor is prejudice. “Prejudice,” in the context of a motion to amen(
means “undue difficulty in prosecuting a lawsuit as a result of a change of tactics g

theories on the part of the other partpéakyne v. Cmmsrs. of Lewd46 F.2d 290, 30

party
» time of

aint

lue

from

d: and

n the

arning

=

(&)

(3d Cir. 1969)Amersham Pharacia Biotech, Inc. v. PerkEmer Corp, 190 F.R.D. 644
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648 (N.D. Cal. 2000). The prejudice inquiry carries the “greatest weight” among th
factors. Eminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1052 (9th Cir. 2003).
Even so, “[t]he party opposing amendment bears the burden of showing prejudice,

DCD Programs 833 F.2d at 186. The non-moving party must do more than merely

assert prejudice; “it must show that it was unfairly disadvantaged or deprived of the

opportunity to present facts or evidence which it would have offered had

the . . . amendments been timelyBechtel v. Robinsqi886 F.2d 644, 652 (3d Cir.
1989). As a corollary, delay alone is not sufficient to establish prejudice, nor is a n
for additional discoveryAmersham190 F.R.D. at 648n re Circuit Breaker Litig, 175
F.R.D. 547,551 (C.D. Cal. 1997). To justify denying leave to amend, the prejudicg
the non-moving party must be “substantiallorongo Bauwl, 893 F.2d at 1079.

This factor favors allowing amendment. Although the &hPP Defendants
went to the expense of filing the joint adi-APP motiois, that expense is relatively
minor with respect to the remaining anti-SLAPP Defendants, Ms. Jones-Pfaff and
Reichow. Ms. Jones-Pfaff and Ms. Reichow filed anlyursory joinder in Ms. Brooks
Worrell's motion and a brief reply in joinderSée generallyoinder; Reply in Joinder.)
Furthermore, no defendant hdesmonstrated thatwill be “unfairly disadvantaged or
deprived of the opportunity to present facts or eviderBe¢hte] 866 F.3d at 652, or
will suffer undue difficulty in defending against Ms. Mansfield’s lawdDagakyne 416
F.2d at 300.

I
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I

ORDER 21



10

11

12

13

14

15

16

17

18

19

20

21

22

4. Futility of Amendment

The fourth factor is whether amendment would be futile. A court may deny leave

to amend if the proposed amendment is futile or would be subject to disn@isseato

v. City & Crty. of San Francisgd56 F.3d 1002, 1008 (9th Cir. 2011). For purposes|

of

this analysis, an amendment is “futile” if it is clear that the complaint could not be gaved

by amendmentUnited States v. Corinthian Collegdsb5 F.3d 984, 995 (9th Cir. 2011).

N

Specifically, the court must determine whether the deficiencies in the pleadings “can be

cured with additional allegations that are consistent with the challenged pleading and that

do not contradict the allegations in the original complaiid.”(quotation marks

omitted). “A party should be afforded an opportunity to test his claim on the merits

rather than on a motion to amend unless it appears beyond doubt that the proposed

amended pleading would be subject to dismisdsllahone v. Pierce CntylNo. C10-
5847 RBLKLS, 2011 WL 2009740, at *2 (W.D. Wash. May 23, 2011) (cititath v.
Garcia Marquez942 F.2d 617, 629 (9th Cir. 1991)).

This factor favors amendment. Defendants do not addredadtosat length;

however, they briefly assert that the proposed third amended complaint remains suibject

to dismissal on the basis of the anti-SLAPP statute, RCW 4.24.58@R¢ply at 4 n.2;

Reply in Joinder at 3.) That is, they contend that their statements to HR administrators

with UW and the VA constitute communications to government ageocieztters

reasonably of concern to those agenci&eeReply at 4 n.2; Reply in Joinder at 3);

RCW4.24.510. The court finds, however, that it is not beyond doubt that the propopsed
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third amended complaint would be subject to dismisSak Mahone2011 WL 200974(
at *2.

Defendants providasingle citation to support their position regarding the
applicability of RCW 4.24.510 to the proposed third amended complaiBdaiey v.
State 191 P.3d 1285 (Wash. Ct. App. 2008%eé€Reply at 4 n.2.) In that case, the
Washington Court of Appeals applied RCW 4.24.510 to a suit by a former Eastern
Washington University (“EWU”) professor against the wife of another faculty memi
who reported the professor to EWU officialSee Riley, 191 P.3d at 1287-8PBailey
shares several similarities with this case as it would exist under the proposed third
amended complaint. It involved claims by a former agency employee that were ba
communications made to agency administrators regarding the plaintiff's job-relatec
misconduct.See id. At first glance, therBailey appears tonakethe proposed third
amended complaint subject to dismissal.

Nevertheless, a critical difference exists betwBaiteyand this case. [Bailey,
the communications came from outside EViUat 1287, whereas here the
communications came from other agency employees (Mot. at 3-4; Joinder at 2-3; ?
Compl. 19 4-8, 19-21; Proposed 3d Am. Compl. 11 4-6, 8, 19-22, 24, 30). The
Washington Supreme Court has held that agencies are not “persons” eligible for
immunity undeiRCW 4.24.510 510Segaline 238 P.3d at 1113, and the Ninth Circuit
and one district court have extended that holding to agency empl&ydaes) 410 Fed.

App’x at *14-15;Tracy, 2010 WL 5395029, at *5. The court need not decide here

ber

sed on

’d Am.

whetherSegalingEklund andTracy rendelRCW 4.24.510 inapplicable to the propose
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third amended complaint. However, those cases at least require the conclusion that the

proposed third amended complaint is not clearly subject to dismissal on the BRG/
4.24.510. Moreover, the anti-SLAPP Defendants have not identified, and the cour
aware of, an independent basis that would clearly mandate dismissaliat¢hiSee
Mahone 2011 WL 2009740, at *2. Thuthe court cannot say that the proposed
amendment would be futifg.

5. Previous Amendments

A court may also consider whether the moving party has had previous
opportunities to amend its pleadings. A district court’s discretion to deny amendm
especially broad when the court has already given a plaintiff one or more opportun
amend.Chodos v. West Publishing €892 F.3d 992, 1003 (9th Cir. 2008)ir. v.
Fosburg 646 F.2d 342, 347 (9th Cir. 1980). This factor weighs in favor of denying
amendment. Ms. Mansfield has already amended her complaint twice, once in sta
and once in federal courtSéelst Am. Compl; 2d Am. Compl.)

Having considered the factors relevant to a motion to amend, the court finds
on balance they favor allowing amendment in this instance. Three factors favor

amendment, one factor is neutral, and only one factor weighs against amendment

12 |n addition, the United States is currently the only party defendant subject to Ms
Mansfield’s common law claimsge suprd&art 1l.A, and the United States is undoubtedly ng
“person” under RCW 4.24.516¢e Segaline238 P.3d at 1113. Therefore, eviethe court
were to find that RCW 4.24.510 applies to the statements in the proposed third amended
complaint, that conclusion would make the proposed third amended complaint subject to
dismissal only if Ms. Mansfield successfully challenged the Unite@Stacopeof-employment
certification and the court re-substituted Ms. Jones-Pfaff and Ms. Reichowtyadgfandants.
Defendants’ futility argument therefore fails for the additional reasana successful

Df

[ is not

ont is

ities to

te court

that

It a

certification challenge by Ms. Mansfieldnst a certainty.
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Accordingly, the court grants Ms. Mansfield’s motion for leave to file a third amended

complaint.

As stated at oral argument, however, the court does not look fondly on Ms.
Mansfield's repeated use of amendment to avoid defense motions. Therefore, the
will closely analyze any further attempts by Ms. Mansfield to amend her complaint
the court finds that Ms. Mansfield is using amendment to avoid a defense motion @
similar tactical purpose, the court will deny leave to amend on the basis of Ms.
Mansfield’s bad faith.

D. Defendants’ Motion for Partial Summary Judgment

The University Defendants have moved for partial summary judgment, and |

Reichow has joined in the motidh.(SeeMot. at 12-18; Joinder at 3.) However, Ms.

Brooks-Worrell and UW have been dismisssek suprdPart 11.B.1; (Dkt. # 56), and Ms.

Reichow is not presently a party defendant in this actiea,suprdart 11.A.2.

I

13 In the reply in joinder to this motion, Ms. Jorfefgff interjects a new argumenthat
Ms. Mansfield’s negligent infliction of emotional distress claim against Ms.sJefadf is in fact
an assault claim in disguise, and is theretime barred. SeeReply in Joinder at 8.) &
issues and evidence may not be raised in reply brggsBazuaye v. .N.S79 F.3d 118, 120
(9th Cir. 1996).When a party raises new material in a reply btref court hasliscretion to
strike thatmaterial. See, e.g.Tovar v. U.S. Postal Sen8 F.3d 1271, 1273 (9th Cir. 1993Yls.
JonesPfaff admits that this argument is “perhaps not clearly addressed in)Bifef$’s initial
joinder.” (Reply in Joinder at 8.) That is an understatement. In fact, Ms. Joffede@fanot
even join in the motion for partial summary judgmesgeJoinder at 2-3), and no other
defendant raises this argument on her bebalNlot. at 12-18; Joinder at 3). Moreover, Ms.
JonesPfaff is not currently a party defdant in this actionSee suprdart Il.A.2. The court
therefore strikes Ms. Jones-Pfaff's improperly raised argument (Repdyniced at 8 (first full
paragraph)). The court expresses no opinion on the validity or timeliness of Msigltiznsf
negligen infliction of emotional distress claim.

court

r for a

VIS.
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I

Therefore, theemaining movantare Ms. Fletcher and Dr. Palmé¢“the Limitations
Defendants”). The Limitations Defendants argue that any claims premised on eve
occurred befordMay 16 2011, are barred by the combined effect of the statute of
limitations and Federal Rule of Civil Procedure 15(c)(1)(SGeeMot. at 12-18.)
Specifically, they argue that Ms. Mansfield’s claims against them must be judged f

statute of limitations purposes from the date on which she filed her first amended

complaint. (Mot. at 14-16.) Given that premise, the Limitations Defendants conclugle

that the statute of limitations has run on some of Ms. Mansfield’s claims against th
(Mot. at 16-18.)

This motion presents two questions: First, do Ms. Mansfield’s claims agains
Limitations Defendants relate back to the original complaint, or must the court judg
them as of the date Ms. Mansfield filed claims against the Limitations Defefidants
Second, if Ms. Mansfield’s claims agairisé LimitationsDefendants do not relate bac
does a statute of limitations bar any of those claims? Before reaching those quest
court will briefly discuss the familiar summary judgment framework.

1. Summary judgment standard

Summary judgment is appropriate if the evidence, when viewed in the light 1

favorable to the non-moving party, demonstrates “that there is no genuine dispute

4 The United States has partially substituted for Dr. PalseaNot. of Sub. & Cert. 1);
however, because Dr. Palmer is still a party defendant in his capacity as a UWesnfdey

nts that

%)
3

t the

e

K,

ions, the

nost

as to

id.), the court will consider him as a movant under this motion.
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any material fact and the movant is entitled to judgment as a matter of law.” Fed. R
P. 56(a)see Celotex Corp. v. Catrett77 U.S. 317, 322 (1986Ralen v. Cnty. of L.A.

477 F.3d 652, 658 (9th Cir. 2007). A fact is “material” if it might affect the outcome

the case Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A factual dispute i

“genuine” if the evidence is such that reasonable persons could disagree about wh
the facts claimed by the moving party are trdgdin Corp. v. bral Corp, 718 F.2d
897, 902 (9th Cir. 1983).

The court is “required to view the facts and draw reasonable inferences in th
most favorable to the [non-moving] partyScott v. Harris 550 U.S. 372, 378 (2007).
The court may not weigh evidence or make credibility determinations in analyzing
motion for summary judgment because these are “jury functions, not those of a jud
Anderson477 U.Sat 249-50.

The moving party bears the initial burden of showing there is no genuine iss
material fact and that he or she is entitled to prevail as a matter oClalatex 477 U.S.
at 323. If the moving party meets his or her burden, the non-moving party “must n
showing sufficient to establish a genuine dispute of material fact regarding the exis
of the essential elements of his case that he must prove at Galen 477 F.3d at 658.

2. Relation back

Rule 15(c)(1)(C) governs relation back of amended pleadings that add a par
change the name of a party. Fed. R. Civ. P. 15(c)(1)(C). &uamendmentlates
back to the date of the original pleading if, among other requirements, within 120 d

the filing of the original complaint, the party to be added “knew or should have kno

2. Civ.

e light

”
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wn
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that the action would have been brought against it, but for a mistake concerning thle

proper party’s identity.”ld.; see alsd-ed. R. Civ. P. 4(m). In other words, a claim

against a new defendant relates back to the original complaint only if (1) the plaint

ff

failed to include that defendant in the original complaint due to a mistake concerning that

defendant’s identity, and (2) the defendant knew or should have known of that mis
within 120 days of the filing of the original complairBee Louisiana-Pacific Corp. v.
ASARCO, In¢5 F.3d 431, 434 (9th Cir. 1993). If the claims against the new defen
do not relate back, the court judges those claims as of the date they were filed for
of limitations purposesSee idat 433-34.

In her original complaint, Ms. Mansfield named only Ms. Jorfdf. (State Ct.
Rec. at 5.) Ms. Fletcher and Dr. Palmer appear as Defendants only in Ms. Mansfig
first amended complaint.Séelst Am. Compl.) Ms. Mansfield filed her original
complaint onrMarch 10, 2014 (State Ct. Rec. at 5), and her first amended complaint
May 16, 2014 (1st Am. Compl.). The Limitations Defendants argue that the claims
against them in the first amended complaint cannatedhck to the original complaint
because Ms. Mansfield was not mistaken as to their identities when she filed her o
complaint. (Mot. at 14-16.) They contend that Ms. Mansfield knew their identities K
simply chose not to include them in the first amended complaint; therefore, she file
claims against them on May 16, 2014, for statute of limitations purpoSeeM@t. at

16.)

The court agrees. Ms. Mansfield worked on the same research team with Dr.

take

dant

Statute

bld’s

on

riginal

ut

d her

Palmer(see2d Am. Compl. 116, 10; Proposed 3d Am. Compl. 1f18), and Ms.
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Mansfield received notice of the termination of her UW employment MgsmFletcher
(2d Am. Compl. 11 8, 21; Proposed 3d Am. Compl. 11 8, 21; Resp. at 17; Fletcher
(Dkt. # 41) 1 7). Ms. Mansfield does redaim thatat the time she filed her original
complaint she was unaware of the Limitations Defendants’ identities or their roles
events underlying this lawsuitSéeResp. at 17-18.) Furthermore, nothing in her
original complaint suggests thateshtended to sue the Limitations Defendants bag w
mistaken as to their identities. Similarly, nothing shows that the Limitations Defeng
should have known that they were intended targets of Ms. Mansfield's original
complaint. As such, no genuine dispute of material fact exists on this i§hecourt
finds that Ms. Mansfield omitted Dr. Palmer and Ms. Fletcher from her original
complaint by choice. Thereforegirlaims against them do not relate back to her
original complaint. See ASARC( F.3d at 433-34.

3. Statute of limitations

Ms. Mansfield asserts clainaganst Ms. Fletcher and Dr. Palmer under 42
U.S.C. § 1983. ee2d Am. Compl. 11 33-35; 3d Am. Compl. 11 33-35.) “Actions
brought pursuant to 42 U.S.C 8§ 1983 are governed by state statutes of limitations
personal injury actions.’Morales v. City of Los Angele®14 F.3d 1151, 1153 (9th Cir.
2000). The three-year statute of limitations for personal injury actions set forth in R
4.16.080(2) applies to Section 1983 actions filed in WashingRbhVentures, Inc. v.
City of Seattle307 F.3d 1049, 1058 (9th Cir. 2002). Ms. Mansfield filed her claims

against Dr. Palmer and Ms. Fletcher on May 16, 28&41(st Am. Compl.); therefore,

Decl.

n the

lants

for

RCW

those claims are timely if they accrued after May 15, 2011.
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“Although state law determines the length of the limitations period, federal lgw

determines when a civil rights claim accrieMorales 214 F.3d at 1153-54 (citing
Tworivers v. Lewisl74 F.3d 987, 991(9th Cir. 1999)). “Under federal law, a claim

accrues when the plaintiff knows or has reason to know of the injury which is the b

asis of

the action. Tworivers 174 F.3d at 991. The question, then, is whether Ms. Mansfi¢ld

knew or had reason to know of the injury or injuries of which she complains before|
16, 2011.See Morales214 F.3d at 1154.

The principal injury of which Ms. Mansfield complains is the termination of h
UW employment, allegedly in retaliation for exercising her First Amendment righés
2d Am. Compl. 1 34; Proposed 3d Am. Compl. 1 34; Resp. at 17MS.Mansfield
received notice of her termination in a letter dated July 5, 2011, well after the May
2011, limitations cutoff. YeeFletcher Decl. § 7, at 13.) As such, Ms. Mansfield’s
Section 1983 claimaretimely to the extenthey arebased on the termination of her U]
employment.See McKee v. Peoria Unified Sch. QiS63 F. Supp. 2d 911, 922 (D. Ar
2013) (“In an employment-related 8 1983 action, the [statute of limitations] begin[s
run from the time the plaintiff ‘learns of the “actual injury,” i.e., an adverse employn
action, and not when the plaintiff suspects a “legal wrong,” i.e., that the employer &

with discriminatory intent.””) (quotingCoppinger-Martin v. Solis627 F.3d 745, 749 (9f

Cir. 2010)). At oral argument, counsel for Ms. Mansfield assured the court that Ms.

Mansfield is not asserting claims based on injuries that occurred before her termin

Nevertheless, for the sake of clarity dacharrowthe issues going forward, the court

May

1
—

15,

W
z.
| to
nent

Icted

ation.

finds that the statute of limitations bars any claims based on injuries occurring befq
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May 16, 2011. Such injuries might constitute evidence relevant to a timely claim;
however, they cannot form the basis of a distinct cause of action.

Accordingly, the court grants the motion for partial summary judgment insof4
it addresses distinct causes of action based on pre-May 16, 2011, injuries. The cg
denies the motion for partial summary judgment insofar as it relates to injuries that
occurred on or after May 16, 2011.

E. Ms. Mansfield’'s Motion for a Continuance

The remaining motion before the court is Ms. fald’s motionfor a
continuance pursuant to Federal Rule of Civil Procedure 56(d). Ms. Mansfield req
that the court postpone ruling on Defentdamotiors until she has had an opportunity
conduct additional discovery. (Mot. to Cont. at 13he asserts that she requires furth
discoveryto overcome Defendaritanti-SLAPP and statute of limitations arguments.
(1d.)

In light of the court’s prior rulingdyls. Mansfield’s motion is moot. The court
has denied the anBLAPP motion See suprdart 11.A.2. In addition, the court has
denied the motion for partial summary judgment with respect to injuries that occurt
after May 15, 201]1see supr&art 11.D.3, and counsel for Ms. Mansfield asserted at ¢
argument that Ms. Mansfield has no claims based on injuries that occurred before
16, 2011. Therefore, the court denies as moot Ms. Mansfield’s motion for a contin

1. CONCLUSION
For the foregoing reasons, the court DENIES the joint anti-SLAPP motion (C

## 40, 43); GRANTS Ms. Mansfield’s motion to dismiss (Dkt. # 46); GRANTS Ms.

A as

urt

ests
to

er

ed
pral
May

uance.

Dkt.
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Mansfield’s motion for leave to file a third amended complaint (Dkt. # 48); GRANT
part and DENIES in part the motion for partial summary judgment (Dkt. ## 40, 43);
DENIESas mootMs. Mansfield’smotion for a continuance under Rule 56(d) (Dkt.

# 49). All claims against Ms. Brooks-Worrell and any common law claims against
Palmer are DISMISSED WITH PREJUDICE. In addition, the court ORDERS as
follows:

(1) If Ms. Mansfield wishes to challenge the United States’ scope-of-employr
certification, she must do so in a motion filed no later than three (3) mont
from the date of this order;

(2) Ms. Mansfield shall note that motion as a fouftiday motion pursuant to
Local Rule LCR 7(d)(3); and

(3) Ms. Mansfield and the United States may conduct discovery relevant to
preparing for that motion.

Dated this 15thlay ofDecember, 2014.

O\t £.90X

I
JAMES L. ROBART
United States District Judge
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nent
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