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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

HARD 2 FIND ACCESSORIES, INC.,
CASE NO. C14-0950 RSM
Plaintiff,

)

)

)

)
V. ) ORDER GRANTING DEFENDANT
) APPLE’'S MOTION TO DISMISS
AMAZON.COM, INC., a Delaware )
corporation; and APPLE, INC., a )
)
)
)

California corporation,

Defendants.

l. INTRODUCTION

This matter comes before the Court onfddelant Apple, Inc’g“Apple”) Motion to
Dismiss under Rule 12(b)(6) fdailure to state a claim. Dk#26. Defendant argues th
Plaintiffs Complaint should be dismissed becaitdails to allege facts sufficient to suppd
any of the alleged causes of antiagainst it. Defendant furth@argues that all causes
action against it are foreclosed by theerr-Penningtordoctrine. Id. Plaintiff, Hard 2 Find
Accessories, Inc. (“H2F”), responds that it hed sufficient facts to meet the appropria
notice pleading standard, anattpple cannot rely on tidoerr-Penningtordoctrine in this
case, and requests that the Court deny Defendant’'s madileh.#29. For the reasons s

forth below, the Court disagrees with Pldirdnd GRANTS Defendant’s motion to dismiss
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I. BACKGROUND
The relevant background of this matter hasrbereviously set forth in this Court
Order granting Amazon’s motion to dismiss, antheorporated by reference herein. Dkt. #3
1. DISCUSSION
A. Standard of Review
On a motion to dismiss for failure to statelaim under Federal Rule of Civil Procedt
12(b)(6), all allegations of maial fact must be accepted as true and construed in the
most favorable to the nonmoving partZahill v. Liberty Mut. Ins. C.80 F.3d 336, 337-3¢
(9th Cir. 1996). However, theourt is not requiredo accept as trua “legal conclusion
couched as a factual allegatior&shcroft v. Iqbgl556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). The Comptdimust contain sufficient factug

matter, accepted as true, to state a claim to relief that is plausible on itslthca.678. This

S

2.

ire

light

requirement is met when the plaintiff “pleads tedtcontent that allows the court to draw the

reasonable inference that the defendafitible for the misconduct allegediti. Absent facial
plausibility, Plaintiff’'s chims must be dismissedwombly 550 U.S. at 570.

The Court generally may not consider nmalebeyond the pleadgs in ruling on a
motion to dismiss.Lee v. City of Los Angeleg50 F.3d 668, 688 (9th Cir. 2001). Howev

where documents are referenced extensivelthen Complaint, form the basis of Plaintiff

claim, or are subject to judicial notice, theutt may consider those documents in the context

of a motion to dismiss.United States v. Ritchi&42 F.3d 903, 908-09 (9th Cir. 2003). T,

Court may take judicial noticef facts not reasonablsubject to dispute because they

generally known within the trial court’s territorigrisdiction or can be accurately and readi

determined from sources whose accuracynoareasonably be questioned. FRE 201(b).
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Apple has requested that the Court take jadliciotice of five exhibits. Dkt. #27.

Plaintiff does not appear to object to this Gdaking notice of three Trademark registratiops.

SeeDkts. #27, Exs. 3-5 and #30. Accordinglye t@ourt has taken judicial notice of apd

considers herein those registrations. HoweR&intiff does object tohis Court taking notice

of two archived web pages, adsgg that they are inherentlynreliable and in disputeSee

Dkts. #27, Ex. 1 and 2 and #30. The Court doegaipton those web pages in its decision

this case, and therefore declinegake judicial notice thereof.
B. Plaintiff's Complaint

Plaintiff has alleged five causes of action against Apple, includiotations of state

and federal anti-trust statutes (Dkt. #1 @t § 97-109); tortious interference with

business/contractual expectancy (Dkt. #1%af] 117-125); unjust enriofent (Dkt. #1 at T q

n

149-151); violation of Washingh’s Consumer Protection Act (“CPA”) (Dkt. #1 at 152-158);

and defamation (Dkt. #1 at 11%9-167). The Court finds th&pple is immune from suit o

all of these claims.
1. Noerr-PenningtorDoctrine
Plaintiff's claims against Apple are predied on a single infringement notice th

Apple sent to Amazon in June of 2018eeDkt. #1. Apple asserts immunity as to this not

at

ce

under a doctrine first recognized in two antitrust caSe&.R. Presidents Conference v. Nogrr

Motor Freight, Inc, 365 U.S. 127, 81 S. Ct. 523, 5 L. Ed. 2d 464 (1961),mted Mine

Workers v. Penningtor881 U.S. 657, 85 S. Ct. 1585, 14Hd. 2d 626 (1965), which is now

generally known as thidoerr-Peningtordoctrine. Although the imomity recognized in thes

D

two suits was premised on both the Sherman Act and the First Amendment right to petition,

Cardtoons, L. C. v. Major League Baseball Players As¥)8 F.3d 885, 890 (10th Cir. 200(
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subsequent cases have also applied theideabutside of the antitrust contexGee Theme

Promotions, Inc. v. News Am. Mktg. F546 F.3d 991, 1007 (9th Cir. 2008) (holding “that
Noerr-Penningtordoctrine applies to Theme’s state lttious interference with prospectiy

economic advantage claims3psa v. DIRECTV, Inc437 F.3d 923, 929 (9th Cir. 2006) (“THh

he

e

e

Noerr-Penningtordoctrine derives from the First Amendment’s guarantee of ‘the right of the

people . . . to petition the Governmdait a redress of grievances.”).

The Noerr-Penningtordoctrine insulates from lidky “petitioning conduct.” Theme
546 F.3d at 1006. Petitioning conduct inclsidine filing of a “easonably based bl
unsuccessful lawsuit,Sosa 437 F.3d at 930, as well asnduct “incidental to a lawsuit
including a pre-suit demand letter,” so loag it does not fall into the realm of “shag
litigation.” Theme546 F.3d at 1007. The NmCircuit has also recogred that claims arising

from pre-suit cease-and-desist letters sent bypany to the other may be subject to immun

m

)

ity

under theNoer-Penningtordoctrine. Rock River Communs., Inc. v. Universal Music Grgup,

Inc., 745 F.3d 343, 351 (9th Cir. 2014). Likewise, this Court has extended the doct
claims arising out of a cease-and-desist Idttea third-party distributor demanding that t

distributor stop selling ctain allegedly infringing items, siitar to the situatin in the instant

matter. See Modular Arts, Inc. v. Interlam Coy2007 U.S. Dist. LEXIS 51225, at 8-9 (W.D.

Wash. July 13, 2007). Based on the reasoningasetieferenced casese tGourt agrees tha
Apple has immunity from suit in this matter.

To defeat immunity under thdoerr-Penningtordoctrine, the non-moving party mu
show that the moving party’s efforts to prdtéts legal rights were “sham.” A “sham”

lawsuit is one where the suit is both “objeety baseless in theense that no reasonal

litigant could realistically expect success on therits” and “an attempt to interfere directly
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with the business relationship of a competitor through the use of the governmental pro

as opposed to the outcome of that procesRdck River Communs745 F.3d at 351-52

cess —

A4

(citations omitted). In conclusory manner, HaFjues that it has pleaded facts sufficient to

establish a “sham” defense to Appl&lserr-Penningtonmmunity. Dkt. #29 at 11. The Cou
disagrees. A review of the Complaint revealst tH2F has failed to allege sufficient facts
show that Apple’s letter waobjectively baseless” and thapple’s “motive in bringing it was
unlawful.” Modular Arts, Inc, 2007 U.S. Dist. LEXIS 51225(citation omitted). As a res
H2F has failed to state a claim upon whichefetian be granted in light of AppleNoerr-
Penningtonmmunity.

2. Plaintiff’'s Anti-Trust Claims Against Apple

Although the Court has determined that Apjd immune from suit on all of H2F’
claims against it, the Court also wishes to agkadge that Plaintiff's anti-trust claim again
Apple fails for other reasonspmsistent with this Court’s fmr Order granting dismissal @
Plaintiff's anti-trust claim against AmazorSeeDkt. #32. Plaintiff’'s Cause of Action Threg
alleges violations of state and federal antttdasvs against Amazon and Apple collective
Dkt. #1 at § 1 97-109. Essentially, this claiteges that Apple and Amazon have conspire(
“shutter” Apple’s competitors. Specifically, H2alleges that Apple and Amazon have agr
to a scheme whereby Apple monitors sellers whidteens at an “aggressive price point,” th
report such sellers to Amazon, e in turn shuts down the lk&r. Then, Apple allegedly
stalls its resolution of the comptawith the seller in order tallow Amazon to “conjure up” af
after-the-fact reason for closing the seller’'s accoubit. #1 at  103. Alternatively, Plainti
alleges that Amazon and Apple @&mgaged in horizontal pricexing because they both sell t}

same iPad accessories as H2F. Dkt. #1 at | § 108-109.
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As the Court previously detemed, Plaintiff fails to allegeny facts to support eithe

basis for the claim. In fact, r@view of Plaintiff'salleged facts revealso allegations of any
relationship between Apple and Amazon, othiean Apple communicated with Amazd
regarding the complaint @ounterfeit iPad coversSeeDkt. #1 at § { 8-86. There are no fa
supporting any conspiracy or collusion, or evea itiference of any conspiracy or collusi
between the two, for any purpose. Nor are thayefacts alleged to support even an infere
that the two entities conspired testrain trade among States witlthe United States or wit
foreign countries.See Brantley v. NBC Universal, In675 F.3d 1192, 1197 (9th Cir. 201
(setting forth required elements of a Shernfest antitrust claim). Therefore, Plaintiff’
antitrust claim is wholly whout factual support, and must dismissed against Apple.

C. Leave to Amend

Ordinarily, leave to amend a Complairitosild be freely given following an order

dismissal, “unless it is absolutely clear that tieficiencies of the complaint could not be cu

by amendment.” Noll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1988ge also DeSoto V.

Yellow Freight Sys., Inc957 F.2d 655, 658 (9th Cir. 1992) (‘district court does not err i

denying leave to amend where the admeant would be futile.” (citingReddy v. Litton Indus,

Inc., 912 F.2d 291, 296 (9th Cir920)). Here, the Court conclas that granting leave to

amend would be futile. The Court can concedfeno possible cure for the deficiencies

Plaintiff's Complaint, particularly given thenmunity enjoyed by Apple as discussed above
IV. CONCLUSION

Having reviewed the relevant pleadings, thelal@ations and exhits attached theretd

and the remainder of the redpthe Court hereby ORDERS:
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1) Defendant’s request fouglicial notice (Dkt. #27)s GRANTED IN PART and
DENIED IN PART, as noted above.

2) Defendant's Motion to Dismiss (Dkt. #263 GRANTED. All claims agains
Defendant Apple, Inc. afleISMISSED with prejudice.

3) As the Court previously granted dissal of Defendant Amazon.com, Inc.(Dkt.
32), this case is now CLOSED.

4) Judgment shall be entered by the Clerk.

DATED this 17 day of November 2014.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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