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y v. Colvin
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
DORIS O'LEARY, Case No. C14-1043RSM
Plaintiff,
V. ORDER ON SOCIAL SECURITY
DISABILITY

CAROLYN COLVIN, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION
Plaintiff, Doris O’Leary, brings this actiopursuant to 42 U.S.C. § 405(g) to obt3
judicial review of the final dasion of the Commissioner of &al Security denying her clain
for Social Security DisabilitfSSD) insurance benefits. The parties agree that this (
should remand the ALJ's decision. The isssiavhether the case should be remanded
further proceedings or for a finding disability and payment of benefits.
. BACKGROUND
Plaintiff filed an application for SSD berist alleging disability beginning Septemb|
24, 2010. Tr. 22. Plaintiff's claims wererded initially andon reconsideration.ld. On

November 27, 2012, Administrative Law Judge (JLTom L. Morris held a hearing wit

Plaintiff. Tr. 22 and 43-93. Rintiff was represented by cowhsTravis Hanson. Tr. 43.

Vocational Expert (“VE”) Paul Prachylas also present and testifield. On March 18, 2013
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the ALJ found Plaintiff not disabled. Tr. 37. PIgf requested administrative review of tf
ALJ’s decision, and on May 14, 2014, the Appé&adsincil declined review, making the ALJ
decision the final decision of ghCommissioner for purposes afdjcial review. Tr. 1-5.
Plaintiff timely filed ths judicial action.

. JURISDICTION

Jurisdiction to review the Commissiongrdecision exists pursuant to 42 U.S83.
405(g) and 1383(c)(3).

IV. STANDARD OF REVIEW

This Court has the discretion to reverse @ommissioner’s decision with or withou
remand for further administrative proceedingee 42 U.S.C. § 405(g}darman v. Apfel, 211
F.3d 1172, 1177-78 (9th Cir. 2000). “[R]emand fortlier proceedings is unnecessary if {
record is fully developed and i$ clear from the record thahe ALJ would be required t
award benefits.”"Holohan v. Massanari, 246 F.3d 1195, 1210 (9th Cir. 2001).

The Ninth Circuit articulated a test fortdemining when to remand for an immedia
finding of disability andaward of benefits irsmolen v. Chater, 80 F.3d 1273 (9th Cir. 1996
(“Smolen Test”). Accordingly, this Court magredit evidence and remand for an award
benefits where:

1) The ALJ has failed to provide legallyfaient reasons for rejecting [medic:
opinions or a claimant’s testimony];
2) There are no outstanding issues to resolved before a determination

disability can be made; and

3) It is clear from the record that the Alwould be required to find the claimant

disabled were such evidence credited.
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Seeid. at 1292 See also Baylissv. Barnhart, 427 F.3d 1211, 1214 (9th Cir. 2005). If, howeve

unresolved issues remain such that the redoes not clearly requira finding of disability,

r

the Court should remand for further proceedingsetoedy defects in the original proceedings.

Id.; McAllister v. Sullivan, 888 F.2d 599, 603 (9th Cir. 1989).
V. EVALUATING DISABILITY
As the claimant, Ms. O’Leary bears the burdéproving that she idisabled within the
meaning of the Social Security Act (the “ActMeanel v. Apfel, 172 F.3d 1111, 1113 (9th Cir.

1999) (internal citations omitted). The Act defines disability as the “inability to engage in

substantial gainful activity” due to a physical mental impairment which has lasted, or

expected to last, for a contious period of not less thandiwe months. 42 U.S.C. §8

any

S

423(d)(1)(A), 1382c(a)(3)(A). A aimant is disabled under the Act only if her impairments|are

of such severity that she is unable to do prewvious work, and cannotponsidering her ags,

education, and work experience, engage in any other substantial gatnfity existing in the

national economy. 42 U.S.C. 88 423(d)(2)(8ee also Tackett v. Apfel, 180 F.3d 1094, 1098

99 (9th Cir. 1999).

The Commissioner has established a fivepssequential evaluation process for

determining whether a claimant is disabled within the meaning of the $&et20 C.F.R. 88§

404.1520, 416.920. The claimant bears the burdenoof pluring steps one through four. At

step five, the burden shifte the Commissionerld. If a claimant is dund to be disabled at

any step in the sequence, the inquiry ends witllmiheed to consideulssequent steps. Step

one asks whether the claimant is presentlyaged in “substantial gainful activity” (SGA). 20

C.F.R. §§ 404.1520(b), 416.920(b)If she is, disability benefitare denied. Ishe is not, the

-

! Substantial gainful employment is work activity that is both substahéialinvolves significant physical and/d
mental activities, and gainfile., performed for profit. 20 C.F.R § 404.1572.
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Commissioner proceeds to step twat step two, the claimant rstiestablish that she has one

or more medically severe impairments, or corabon of impairments, that limit her physic
or mental ability to do basic work activitiesf the claimant does not have such impairme
she is not disabled. 20 C.F.R. 88 404.152@(t$.920(c). If the claimant does have a se\
impairment, the Commissioner moves to stepdho determine whether the impairment mg
or equals any of thissted impairments des@ed in the regulations20 C.F.R. 88§ 404.1520(d
416.920(d). A claimant whose impairment meeteauals one of the listings for the requir,
twelve-month duration requirement is disabléd.

When the claimant’s impairment neither nseror equals one of the impairments lis;
in the regulations, the Commissioner must procteedtep four and evaluate the claimar
residual functional capacity (“RFC”). 2C.F.R. 88 404.1520(e), 416.920(e). Here,
Commissioner evaluates the physiaatl mental demands of the claimant’s past relevant \
to determine whether she can still perform that work. 20 C.F.R. 88 404.1520(f), 416.92
the claimant is able to perform her past refdvwaork, she is not dikded; if the opposite is
true, then the burden shifts tbhe Commissioner at step five shhow that the claimant ca
perform other work that exists in signifidcanumbers in the national economy, taking i
consideration the claimant's RFC, age, ediooa and work experiare. 20 C.F.R. 8§
404.1520(g), 416.920(g)fackett, 180 F.3d at 1099, 1100. IfghCommissioner finds th
claimant is unable to perform other work, thiea claimant is found disabled and benefits n
be awarded.

VI. ALJDECISION

Utilizing the five-step disability evaluation procéste ALJ found:

220 C.F.R. §8404.1520, 416.920.
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Step one: Ms. O’Leary had not engaged in sulmgial gainful activity since Septembg
24, 2010, the alleged onset date. Tr. 24.
Step two: Ms. O’Leary had medical impairmentsat caused more than a minim
effect on her ability to perform basic worktiadies. Specifically, she suffered from th

following “severe” impairments: affectivdisorder and anxigtdisorder. Tr. 24.

al

e

Step three: These impairments are not severewggh to meet the requirements of any

listed impairment in 20 C.F.R. Part 404, Appendix 1, Subpart P. Tr. 25.
Residual Functional Capacity: Ms. O’Leary had the RFC tperform a full range o}
work at all exertion levels but with the folling nonexertional limitations: the claimant
limited to simple tasks with occasional contadhwoworkers and supervisors. The claim
cannot tolerate contact witthe general public, and requiresnphasis on occupations/duti
dealing with things/objectsather than people. Tr. 28.
Step four: Ms. O’Leary is unable to perform heast relevant work as a substar

abuse counselor. Tr. 35.

Step five: An individual with Plaintiff's age,education, work experience, and RIF

could work in a significant number of jobstime national economy, suels electrical accessof

assembler, small product assembler, and finahalslee; therefore, she is not disabled. Tr. |
36.

VIl. ISSUESON APPEAL

Plaintiff asserts that there is not substdrgiadence in the record to support the AL{

finding that she could work as an electrical accessory assembler, small products asse

final assembler. As a result, Plaintiff argues thatALJ erred at step five of her evaluation

failing to meet her burden ohewing there were other jobs the national economy that sf
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(Ms. O’Leary) could perform, anthat she is disabled as a matté law. Plaintiff asks the
Court to remand her case for a finding of disap@ind award of benefitsin the alternative
Ms. O’Leary challenges the ALJ’s evaluation of and weight accorded to the medical of
of the State consultants Dr. Al&sher and Dr. Eugene Kester, and argues that her case 1
be remanded for further proceedings so thatAhJ can appropriately examine and weigh
opinions of these doctors.
VIIl. DISCUSSION
A. Step Five Analysis
Plaintiff argues that the ALJ erred in detémng that she was capable of performi
work in a significant number of jobs in the national economy, such as electrical acg
assembler, small product assembler, and fassembler, because he did not consider
occupational bases for those jobs in view hafr nonexertional limdtions. Specifically,

Plaintiff argues that “very heg,” “heavy,” and “medium” occupational bases were comple

eroded, and that she is disabled under a “lighte. Dkt. #13 at 7-14. The Commissioner

agrees that errors were made in the ALJalysis, but that remand is necessary to ob
vocational expert testiamy regarding whether Plaintiff waslalio perform work at a highe
exertional level than light worlgiven that the vocational expesas silent as to these issu
during the hearing. Dkt. #20 at3. The Court disagrees.

At step five, it is the Commissioner’s burdem prove that the claimant can perfo
other work that exists in significant numberghe national economy,keng into consideratior
the claimant's RFC, age, education, awdrk experience. 20 C.F.R. 88 404.1520
416.920(g)Tackett, 180 F.3d at 1099, 1100. The Comnussir does not dispute that the A

did not obtain evidence that she could perf@melevant job given her RFC and vocatio
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profile; rather, she seeks remand of this matter for further proceedings to obtain evidel
was previously absent from the record.

In this case, the ALJ found that Ms. O’Lgavas capable of parfming a full range of
work at all exertion levels, but with nonexertibfiitations. The voc@onal expert testified
that Ms. O’Leary could perform what are consateto be light exertional jobs. Tr. 36 and &

90. The ALJ specifically asked the VE to comsid hypothetical individual that could work

all exertional levels, with no exertional limits, buith the nonexertional limitations applicable

to Ms. O’Leary. Tr. 88-89. He also asked the téeconsider an individual that could work
light exertional levels. Tr. 89-90. The Alatcepted the testimony of the vocational exf
without qualification, ad without follow up as to any avdik jobs at any other specif
exertional levels other than light, implicitly accepting that Ms. O’Leary can work at only
exertional levels. Tr. 36 and 88-90.

The evidence in the record also establighas Ms. O’Leary was of advanced age, |
a high school education, and had transferable skills. Accordingly, this Court agrees {
Plaintiff, for the reasons set forth in her bnigfj that proper use by the ALJ of the Grids g
guideline and framework for decision makingosld have resulted in a finding that M
O’Leary is “disabled.” Distasio v. Shalala, 47 F.3d 348, 349-50 (9th Cir. 199%)poper V.
Qullivan, 880 F.2d 1152, 1157 (9th Cir. 1989) (holdithgt once the testimony of a vocatior
expert establishes the level wbrk a claimant is able to perform, the ALJ is bound by
favorable results dictated by the Grids).

Moreover, Plaintiff's case was filed almost four year ago. As the Ninth Circuil
observed, “[rlemanding a disability claim féurther proceedings can delay much nee

income for claimants who are unable to work arglentitled to benefit®ften subjecting then|
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to ‘tremendous financial difficulties whilawaiting the outcome of their appeals 3
proceedings on remand.”Benecke v. Barnhart, 379 F.3d 587, 595 (9th Cir. 2004) (quoti
Varney v. Secretary of Health & Human Services, 859 F.2d 1396, 1398 (9th Cir. 1988)).

As the Commissioner failed to meet the burdéproof at step five, and the Court ng
finding that the record is fully developed, theutt also finds that th@laintiff is disabled
under the Act. Further proceedings are ag@ssary in this case and would only de
Plaintiff's receipt of benefits.

IX. CONCLUSION

For the foregoing reasons, the Court bgr©®RDERS that this case be REMANDH

for a finding of disabilityand an award of benefits.

DATED this 9" day of April 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

% Given the Court's finding that Ms. O’Leary disabled, the Court does not reach Plainti
alternative arguments regarding the analysis of, and weight give to, the state’s cong
experts.
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