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Kent et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

THE ESTATE OF CLAYTON ROY ZAHN, Case No. C14-1065RSM
by and through KEZAWIN BOYD, Personal

Representative of the Estagt al, ORDER DENYING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
Plaintiffs, AND DENYING PLAINTIFF'S MOTION
TO DISMISS
V.

THE CITY OF KENT, a municipal
corporationgt al,

Defendants.

l. INTRODUCTION
This matter comes before the Court onfddelants’ Motion for Summary Judgme
Regarding Use of Force, Dkt. #12, and PlaisitiMotion to Dismiss Affirmative Defense @
Qualified Immunity, Dkt. #29. Dfendants City of Kent and Ofer Jason Bishop request th
the Court dismiss all of Plaintiffs’ claims bassolely on the absence of liability; Plaintif
Kezawin Boyd, acting for the Estate of Clayf®ay Zahn, and Bette Jean Manning request
the Court dismiss the Affirmative Defense of @fued Immunity assertethy Defendants. Dkt

## 12, 29.For the reasons set forth below, the Court DENIES both Motions.
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I. BACKGROUND

This case primarily concerns the eventdually 15, 2011, when several members of
Kent Police Department were calléo an apparent domestic didiance at a prate residence
in Kent. Dkt. #3 at 4; Dkt. #7 at 3.

Officer Jason Bishop, a police officer employmdthe City of Kent, was on patrol th
evening wearing his police uniforand riding in a marked policeehicle with another officer
Dkt. #14 at 3. Officer Bishop was informed by the 911 dispatcher that there was a dg
dispute in progress at a nearby residerm®] that Clayton Zahn, a 37-year-old Nat
American male was armed with a kniéad arguing with his brother-in-lawld. Officer
Bishop also learned frodlispatch or his police computer tidt. Zahn had ben drinking, that
there were several other people at the houskttraat “there was a gun in the house, but it |
reportedly ‘put away.”ld.

When Officer Bishop and the other officer arrived in the area, they parked a few |

away and Officer Bishop armed himself witlibeeanbag shotgun” from the police vehicll.
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at 4. The parties agree that a beanbaggsinots “a twelve-gauge shotgun loaded with...

beanbag round[s],” which consist‘bdéad shot contained in a closiack.” Dkt. #3 at 4; Dkt. #1
at 4. The parties also agrémat a beanbag shotgun can casesgous injury and possibly deat
with the risk of death significantly highdrthe point of impact is the headd.; see alsdkt.
#14 at 4.

Officer Bishop approached the residence @ot,fheard voices, and saw that the gar|
door was open. Dkt. #14 at 4. Several other officers arrived on the steege.g.Dkt. #15

at 4. Officer Bishop saw a man inside the garagerlaentified as Mr. Zahn, who he believ

fit the description of the suspt armed with a knife providebly dispatch. Dkt. #14 at 4.
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Officer Bishop and/or other officers commadd®lr. Zahn to show his hands and exit the

garage.ld. at 6. Officer Bishop asserthat Mr. Zahn was slow tespond to commands ar
appeared drunk.ld. At this time, Officer Bishop lhthe beanbag shotgun drawn at “Iq
ready,” pointing toward the ground. Dkt. #84 5. Other Kent Police officers, includir

Sergeant Thomas Clark, had their pistols drawd at “low ready.” Dkt. #15 at 4.

Mr. Zahn raised his hands, which were empDkt. #14 at 6. @icer Bishop asserts$

that he believed Mr. Zahn could still be cealing a knife or other weapon somewhere on
person. Id. When Mr. Zahn reached the end of aage, officers commanded him to kg
his hands extended and lie face down on the groltchd.

What happened next is in dispute. Offidg@ishop has declared that “[ijnstead

complying with these commands, Mr. Zahn sledufuck you!" at us, and suddenly moved |
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right hand and arm toward the small of his bacld! Sergeant Clark has also declared that

Mr. Zahn moved his right hand to the smalllo$ back. Dkt. #15 at 4. Plaintiff Kezaw
Boyd, also present at the scene, testifiedaposition that she heard Mr. Zahn yell these wg
to the police, but has stated in a declaratian she “did not see [MZahn] put his hands dow
during this incident.” Dkt. #32 at 6; Dkt. #21 &t However, Ms. Boyd has also agreed in
deposition that she turned awligm her brother at some poiahd she “saw the flash of th
bean bag round being fired.” Dkt. #32 atBie beanbag shotgun waeefi by Officer Bishop,
after or at the same time Sergeant Cir&uted “beanbag him.” Dkt. #15 at 5.

Also in dispute is the proximity of Mr. Zaho other individuals.Officer Bishop stateg
that there might have been two other familynmbers in the garage with Mr. Zahn (Dkt. #14

4), but Ms. Kezawin Boyd’s declation implies that she and her husband were ordered g
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the garage, down the driveway,daimto the custody of the poliggior to Mr. Zahn yelling at
the police and being shoSeeDkt. #21 at 2.

Mr. Zahn was hit by the beanbag roundhe stomach area or abdomeBeeDkt. #15
at 5; Dkt. #3 at 6. Mr. Zahwas transported to a hospital wldre underwent surgery and w
discharged five days later. Dkt. #8 7. Mr. Zahn died nearlyvo years later, on April 4

2013, allegedly as a result of this incidelt. at 9.

Plaintiffs filed their initid Complaint on July 13, 2014SeeDkt. #1. Plaintiffs’ causes

of action are for “Violation othe Fourth Amendment Prohibition against the Use of De
and Unreasonable Force,” “Destruction of Mether-Son Relationship,” “Municipal Liability
of the City of Kent,” “Wrongful Death State aClaim,” and “Personal Injury Survival Clair
under State Law.” Dkt. #3 at 9-16.
. DISCUSSION
A. Legal Standard for Summary Judgment

Summary judgment is appropigawhere “the movant sh@athat there is no genuin
dispute as to any material fatd the movant is entitled to judgment as a matter of law.”
R. Civ. P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986)Material facts arg
those which might affect the outcoroéthe suit under governing lawAnderson 477 U.S. at
248. In ruling on summary judgment, a court doeisweigh evidence to determine the truth
the matter, but “only determine[s] whethhbere is a genuine issue for trialCrane v. Conoco
Inc., 41 F.3d 547, 549 (9th Cir. 1994) (citifgederal Deposit Ins. Corp. v. O’'Melveny
Meyers 969 F.2d 744, 747 (9th Cir. 1992)).

On a motion for summary judgment, the dotiews the evidence and draws inferen

in the light most favorabléo the non-moving party Anderson 477 U.S. at 255Sullivan v.
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U.S. Dep't of the Nayy65 F.3d 827, 832 (9th Cir. 2004). The Court must draw all reasopable

inferences in favor of the non-moving partgee O’Melveny & Meyer869 F.2d at 74#ev'd

—

on other grounds512 U.S. 79 (1994). However, the nonmmgvparty must make a “sufficier

showing on an essential element of her case mgpect to which she has the burden of prgof”

to survive summary judgmentCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Further,

“[tlhe mere existence of a istilla of evidence in support ahe plaintiff's position will be

insufficient; there must be evidence on which jirg could reasonably find for the plaintiff.
Anderson477 U.S. at 251.
B. Reasonableness Inquiry

Excessive-force claims can be dismissedsammary judgment ifafter resolving al

factual disputes in favoof the plaintiffs, a court concludes that the force was objectjvely

reasonable under the circumstanceScott v. Henrich 39 F.3d 912, 915 (9th Cir. 1994).

“Where the objective reasdnlaness of an officer's conduct taran disputed is&s of material

fact,” it is “a question of fact best resolved by a jurydrres v. City of Maderg48 F.3d 1119,

1123 (9th Cir. 2011) (citingVilkins v. City of Oakland350 F.3d 949, 955 (9th Cir. 20038).

“[O]nly in the absence of matati disputes is [the objectiveeasonableness of an officgr

conduct] a pure question of lawld. (citing Scott v. Harris 550 U.S. 372, 381 n.8, 127 S. (Ct.

1769, 167 L. Ed. 2d 686 (2007)).

Claims that police officers have used excessive force are analyzed under the

Amendment and its reasonableness stand@hham v. Connqr490 U.S. 386, 395 (1989).

The Court must ask “whether the officers’ actions are ‘objectively rebkornia light of the

Fourth

facts and circumstances confronting therd” at 397. This inquiry “requires a careful

—~+

balancing of ‘the nature and quality of therusion on the individal's Fourth Amendmer
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interests’ against theoantervailing governmentahterests at stake.”ld. at 396 (quoting
Tennessee v. Garnet71 U.S. 1, 8, 105 S. Ct. 1694, 85 Id.Rd 1 (1985)). “The calculus
reasonableness must embody allowance for theHatpolice officers are often forced to mg
split-second judgments — in circumstances tat tense, uncertainne rapidly evolving —

about the amount of force that is nesa&y in a particar situation.” Glenn v. Washingto

County 673 F.3d 864, 871, (StiICir. 2011) (citing Graham 490 U.S. at 396-97).

“Reasonableness therefore must be judged frerperspective of a reasonable officer on
scene, ‘rather than with the 20/20 vision of hindsightd® (citing Graham 490 U.S. at 396).
The analysis involves three steps. “First,mst assess the severitfythe intrusion of
the individual's Fourth Amendmernights by evaluating the ty@ad amount of force inflicted
Glenn 673 F.3d at 871 (citingspinosa v. City and County of San Francjsg88 F.3d 528
537 (9th Cir. 2010)) (internal quotation marks omitted). “[E]Jven where some force is jug
the amount actually used may be excessive.{(citing Santos v. Gate287 F.3d 846, 853 (91
Cir. 2002)). “Second, we evaluate the govemtseinterest in the use of forceld. (citing
Graham v. Conngr490 U.S. 386, 396 109 S.Ct. 1865 (1989)). In evaluating the govern
interest in the use of force, The Court looks ‘{d) the severity of the crime at issue,
whether the suspect posed an immediate threttetsafety of the officers or others, and
whether the suspect was actively resisting arcesattempting to evade arrest by fligh
however, the inquiry is not limited to these factodoung v. Cnty. of Los Angelésb5 F.3d
1156, 1163 (9th Cir. 2011) (citingfiller v. Clark Cnty, 340 F.3d 959, 964 (9th Cir. 2003
“Finally, ‘we balance the gravity of the insion on the individual against the governms

need for that intrusion.”Glenn 673 F.3d at 871 (citinliller, 340 F.3d at 964).

ORDER DENYING DEFENDANTS’ MAO'ION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFF'S MOTION TO DISMISS -6

>

ke

the

stified,

h

ment's
2)

3)

—

).

nt's




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

Defendants argue that “[ijn other cases whesaspect reached for his waist area as
draw a weapon, federal courts have found thagn deadly force was reasonable,” cif
Thompson v. Hubbard?57 F.3d 896, 899 (8th Cir. 2001) (“An officer is not constitution
required to wait until he setsyes upon the weapon before employing deadly force to p
himself against a fleeing suspect who tuamd moves as though to draw a gun.”) Bathte of
Moppin-Buckskin v. City of Oaklantlio. C 08-04328 CW, 2010 U.S. Dist. LEXIS 2148, *
2010 WL 147976 (N.D. Cal. Jan. 12)10) (reasonable to use deadly force against suspeq
fled traffic stop, failed to follow orders, droppdis hands, and “made a movement toward
waist area as though reaching for a weapon”). Dkt. #12 at 13.

In considering the above legal standartl®s Court concludes that the object
reasonableness of Officer Bishepgionduct turns on disputed isswdamaterial fact, and thy
summary judgment is inapmoriate in this case.See Torres648 F.3d at 1123. In steppi
through the test outlined iBlenn v. Washington Countiy is clear to the Court that the for
used by Officer Bishop was sidisant—a beanbag shotgun,tadtigh a “less lethaldevice, is
still potentially letal. However, in moving tthe next step, the governni&s interest in the us
of this force may have been great or smalledt@ling on unresolved materfatts. Specifically,
when the Court looks to “whethdine suspect posed an immeditdieeat to the safety of th
officers or others,”Young 655 F.3d at 1163, the Court finds itself being asked to weig

declarations and deposition tesbny of Officer Bishop and Sergeant Clark against the wo

Ms. Boyd, also an eyewitnesddowever, in ruling on summga judgment, a court does not

weigh evidence to determine the truth of the matter, but “only determine[s] whether thg¢

genuine issue for trial.'Crane, supra
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Defendants argue that Ms. Boyd was not in a position to see Mr. Zahn suddenl
for the small of his back, anthat Ms. Boyd’'s declaration mictly contradicts her prig
deposition testimony SeeDkt. #31 at 2-3. Defendants redplely on the following exchang
in her deposition:

Q. Where were you looking whemou noticed the flash of light?

A. Straight ahead. | didn't know --vitas just so fast and so sudden.
| heard the shot and | fringed | cringed. And | just looked
forward. That's all.

Q. When you say you were look forward, what way were you
facing? Out towards the stremtout towards your house?

A. Towards the street area awépm -- my back towards the
house.

Q. So your back was to your bhhetr at the time you saw the flash
of light?

A. Right, but immediately aftdrturned and looked for him.

Q. And what did you see then?

A. He was folding and going down.

Dkt. # 21 at 11-12.

Q. | think you told me your back was to your brother at the
moment the bean bag round was fired; is that correct?

A. Correct.

Q. So is it also correct that you didn't see what your brother was
doing at the moment theeln bag round was fired?

A. I didn't see —

MR. MUENSTER: Object to the fm of the question. Go ahead
and answer.

THE WITNESS: | didn't see.

Id. at 15.

Q. I do just have a few follow-up questions.

A. Okay.

Q. | think you just testified that you estimate it took about ten
seconds from the time you turnatbund and told yaubrother to
obey the officers until you saw the flash of the bean bag round
being fired; is that right?

A. Yes.

Q. And after you had told your brother to obey the officers and
then you turned away from him, you heard him say FU?

A. Right, yes.
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Dkt. #32 at 6. However, in the same deposition, Bts/d also testified thdt saw a light from
the right side of me behind ae&-type area, and of courseg thoom.” Dkt. #21 at 11. Whg
asked if she knew “if he still had his hands umad lowered his hands” at the moment the |
bag round was fired, Ms. Boyd testified “I know he had his hands up because | was conj
and he was in front of me. So I'm coming out, and so I'm still coming out, and | believe
had his hands up.id. at 15-16.

The Court finds this testimony vague. luisclear whether Ms. Boyd is turning towa

or away from Mr. Zahn when the bean bag rounfiresl, or is partially turned. Even if Mpg.

Boyd turned away from Mr. Zahn at the time dad “fuck you” to theofficers, this does ng
establish that she remainedrted away from him at the time he allegedly made a su

movement to the small of his back, or was onlstigly turned so as to see the flash of li

from her right side. On the other hand, theu@ also finds Ms. Boyd’s testimony that Mir.

Zahn had his hands up “in front of me” as shéstdl coming out,” and her declared statem
that she did not see MZahn “put his hands down during timeident,” potentially ambiguou
However, the Court finds it reasonable to mfimm the submitted materials that Ms. Boyd
stating that she actually saw M£ahn not lower his hands at the time the bean bag roun
fired, contrary to the testimony of Officer #iop and Sergeant Clark, and must draw
inference in favor of the Plaintiff for purposeé this Motion. Given this, the Court finds
guestion of material fact precles a finding that the forcead by Defendants was reasond
as a matter of law.

Even if the Court were not to find that tABove creates a question of material fact

Court believes there are several questiongaof in this case propg answered by a jury
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including the proximity of Mr. Zahn to othendividuals at the time the bean bag round
fired.!
C. Officer Bishop’s Qualified Immunity Defensé

Qualified immunity is “an entiement not to stand trial or face the other burden
litigation.” Saucier v. Katz533 U.S. 194, 200, 121 S. Ct. 2151, 150 L. Ed. 2d 272 (4
(quoting Mitchell v. Forsyth 472 U.S. 511, 526, 105 S. Ct. 2886, L. Ed. 2d 411 (1985)
abrogated in part on other grounds by Pearson v. CallaB&3 U.S. 223, 129 S. Ct. 808, 8]
18, 172 L. Ed. 2d 565 (2009). Accordingly, we musbiee “immunity questions at the earli¢
possible stage in litigationTorres 648 F.3d at 1123 (citingearson 129 S. Ct. at 815).

An officer will be denied qualified immuty in a 8§ 1983 action owlif (1) the factg
alleged, taken in the light most favorable to fagty asserting injury, show that the officq
conduct violated a constitutional right, and (29 tight at issue was clearly established at
time of the incident such that a reasonalffe@& would have understood her conduct to

unlawful in that situation.Torres 648 F.3d at 1123 (citin§aucier 533 U.S. at 201-02;iberal

was

s of

001)

| 7-

BSt

r's

the

be

v. Estrada 632 F.3d 1064, 1076 (9th Cir. 2011)). Eithheestion may be addressed first, and if

the answer to either is “no,” then th#icers cannot be held liable for damageslenn 673
F.3d at 870 (citind?earson v. Callahanb55 U.S. 223, 236, 129 St. 808, 172 L. Ed. 2d 56
(2009).

The Court has already found that issues of riatact exist as téhe reasonableness
the force used by Officer Bishop, and thus wketMr. Zahn’s Fourth Amendment rights wé

violated. These same issueswdterial fact, specifically wather Mr. Zahn posed an immedi

! This is not to mention the other legal and factual issues not before the Court at this time, such as wi
beanbag round caused Mr. Zahné&ath more than a year late3eeDkt. #12 at 2 n.1.

2 The parties agree that no state-law claims are assed#sa@fficer Bishop, Dkt. # 23 at 24, thus the Court
analyze this issue under federal law.
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threat to the safety of others, are also matéwial proper determinatiaf the reasonableness
Officer Bishop’s belief in the [gality of his actions, and thus they preclude summary judg
dismissal of Plaintiffs’ claims against Qfér Bishop under a qualified immunity defensgee

Glenn 673 F.3d at 870 n.7.

Accordingly, the Court will also deny PHdiffs’ Motion to Dismiss the Affirmative

Defense of Qualified Immunity, Dkt. #29. In atldn to the issues of nexial fact, The Cour
is not convinced by Plaintiffs’ argument thiashould deviate from accepted precedent bec
Officer Bishop may be indenifred by the City of Kent.
D. Plaintiff's State-law Claims

Defendants argue that Plaintiffs’ stdé®v claims, a survival action under RQ
4.20.046 and 4.20.060, and a wrongful-death actimder RCW 4.20.010, should be dismis
“because both causes of action require the deatiwrongful,” and because “[a]n officer's U
of deadly force that is reasonable under Fourth Amendment iswful—not wrongful—and
therefore, will not suppt either a survival claim or awrongful-death clan under Washingto
law.” Dkt. #12 at 17-18. However, because thourt has already concluded that issug
material fact exist as to Plaintiffs’ Fourth Antement claim, these same factual issues pred
summary judgment dismissal of Plaintiffs’ state-law claims.

V. CONCLUSION

Having reviewed the relevant pleadings, thelalations and exhibits attached therg
and the remainder of the recorde Gourt hereby finds and ORDERS:

1) Defendants’ Motion for Summmga Judgment Regarding Use of Force, Dkt. #12

DENIED.
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2) Plaintiffs’ Motion to Dismiss AffirmativeDefense of Qualified Immunity, Dkt. #24

is DENIED.

DATED this 4 day of January 2016.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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