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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
OCEAN BEAUTY SEAFOODS LLCet ) CASE NO. C14-1072RSM
al., )
)
Plaintiffs, ) ORDER DENYING DEFENDANTS’
) MOTION FOR PRELIMINARY
V. ) INJUNCTION
)
PACIFIC SEAFOOD GROUP )
ACQUISITION COMPANY INC.,etal, )
)
Defendants. )
)
l. INTRODUCTION

This matter comes before the Court on Defendants’ Renewed Motion for Prelin
Injunction after remand from the nth Circuit Court of AppealsDkt. #53. With an apparer
lack of respect for this Court and its pribndings, Defendants rejog¢ in reiterating the
numerous “errors” found by the Ninth Circuit Coof Appeals, arguinghat this Court mus
now grant its motion for gliminary injunction. SeeDkt. #53. Not onlydoes this Court taks
exception to the tone of Defendants’ briefingalgo believes the Ninth Circuit misconstru

this Court’s Order in a number of respectgluding the characterizatioof the Court’s prior

Doc. 61

ninary
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analysis, and the summary of the evidence befaseCourt at the time this Court denied the

initial motion for preliminary injunction. As funer discussed below, the Ninth Circuit, wh
remanding this matter for the reasons statedsirMemorandum, did not mandate that t
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Court grant an injunction against Mr. CoulstoRurther, the evidence before this Court n
also does not mandate the same. Having comsidbe parties’ pleadings and documents
support thereof, and having determined that argbment is not necessary in this matter,
Court now resolves the motion as follows.
. BACKGROUND

This matter arises from Plaintiff Mialel Coulston’s former employment wil
Defendant Pacific Seafood Grodgquisition Company Inc.’s (“Pacific Seafood”) and his n
employment with Ocean Beauty Seafoods LLOdeéan Beauty”). Dkt. #1. Mr. Coulston w
formerly employed in various levels of manageiith Defendant. Dkt. #15 at | | 3-4. 4
part of his acceptance of employment with Defendant, he signed an employment contrag
contained an agreement that, should he deamployment with Defendant, he would
directly or indirectly engage in business wathy competitor company in a certain territory

a period of 12 months. Dkt. #1 at 7 3.12-3.13.

On July 2, 2014, Mr. Coulston began workifay Plaintiff Ocean Beauty, a dire¢

competitor of Defendant in the territory covetedMr. Coulston’s employment contract. D}
#1 at T 7 3.2, 3.3, 3.22, 3.23 and 3.29. Afterniegr that Mr. Coulston had accepts
employment with Ocean Beauty, Defendants sdletter to Ocean Beauty’s lawyer, informif
him that Mr. Coulston’s employment agreemprecluded him from working at Ocean Beal
for one year. Dkt. #1 at { 3.30 and Exhibit C. In response, Ocean Beauty filed the

Declaratory action, seeking an Order declatingt Mr. Coulston’s emplyment contract ig

unenforceable, and therefore he is not in viotatbit by working for Ocean Beauty. Dkt. #]L.

Defendants have asserted gaveCounterclaims againstc®an Beauty and Mr. Coulsto

including breach of contract, tastis interference with a businesmtract, tortious interferenc
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with a business expectancy, dmaéach of Washington’s Uniforifrade Secrets Act (“UTSA")
Dkt. #12 at Counterclaim T 1 4.2-4.31.

After filing their Counterclaims, Defendantsugint a preliminary ijunction to enjoin

Ocean Beauty and Mr. Coulston from using aagfilential and/or proprietary information |

may have received from Mr. Coulston to dated to enjoin Mr. Coulston from working fd
Ocean Beauty while the mattproceeds on the merits. Dktl3. The Court denied th
motion, determining that Defendants had faileddemonstrate a likelihood of success on
merits of their Counterclaims and that thbad failed to show irreparable harm abs
injunctive relief. Dkt. #40. Defendants appealedhe Ninth Circuit Court of Appeals. DK
#41. On May 8, 2015, the Court of Appeals issued an unpublished Memorandum disp

reversing this Court’s deniabf the preliminary injuniion and remanding for furthg

consideration. Dkt. #51. The Mandate issaadlune 2, 2015. Dkt. #54. The instant motj

followed.
. DISCUSSION
A. Preliminary Injunction Standard
In determining whether to grant a prelimipanjunction, this Court considers: (1) th
likelihood of the moving party’s success on theitsg(2) the possibility of irreparable injur
to that party if an injunction is not issued) (Be extent to which the balance of hardsh
favors the moving party; and (4) whether the public interest will be advanced by the inju
See Miller v. Cal. Pac. Med. Ctrl9 F.3d 449, 456 (9th Cir. 1994)ps Angeles Mem’
Coliseum Comm’n v. Nat'| Football Leagug34 F.2d 1197, 1201 (9th Cir. 1980). The Ni¥
Circuit has often compressed this analysis a&ingle continuum wherthe required showin

of merit varies inversely with thshowing of irreparable harmSee Prudential Real Estaf
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Affiliates, Inc. v. PPR Realty, In204 F.3d 867, 874 (9th Ci2000). Thus, Pacific Seafoq
will be entitled to preliminary relief if it i@ble to show either: (1) probable success on
merits and the possibility of irreparable harm{2rthe existence of serious questions goin
the merits and a fair chance of success thereibn tine balance of hardships tipping sharply
favor of an injunction.Miller, 19 F.3d at 456.
B. Relief Now Sought By Defendants

Defendants’ renewed motion seeks relief mdifferent than that sought by Defendal

d
the
) to

in

nts

through their initial motion for preliminary injunction. Indeed, it now appears that Defendants

ask this Court to re-write portions of the emphent contract to narrow the geographic sc
of Mr. Coulston’s employment with Pacifice&ood. Dkt. #53 at 4. Further, Defenda
provide no argument with respdct its claims for breach dVashington’s UTSA. Thus, th
Ninth Circuit's Memorandum does little to inforthe Court’s current decision. For the fif
time, the Court is also asked to consider wheith&hould grant an extsion of any injunction
based on equitable tolling.

C. Likelihood of Success on the Merits

The Court first turns to Defendants’ likelihoofl success on the merits of this matt

bpe

nts

e

st

er.

Defendants argue that it is likely to succeed omibets of its breach of contract counterclajm

(and defense to Plaintiffs’ allegation thadlr. Coulston’s employment agreement

unenforceable) because it has a protectable interest under ORS 653.295(c) based or
branded products. Dkt. #53 at 6. Defendantthén argue that the geographic scope of
non-compete agreement is reasonable, and ther@ftg enforceable. Dkt. #53 at 6-7. TH

Court remains unconvinced.
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1. Plaintiff's Alleged Breach and Enfoeability of Non-Compete Agreement

As the Court previously noted, and thetjgs do not dispute, Dendants’ claim for
breach of contract based on the non-competgomoof the employment agreement with M
Coulston is governed by Oregon law. Dkt. #1%, Eat 1 7 and 11. Twe enforceable undg
Oregon law, a covenant not to compete nmeet both the requingents of ORS 653.295 an
Oregon’s common law governing restraints on tradee Nike, Inc. v. McCarthg79 F.3d
576, 580-84 (9th Cir. 2004).

This Court previously determined that Def@nts could likely meet the elements

ORS 653.295. Dkt. #40 at 4-7. First, the emplayest inform the employee in a “writte

Ir.

d

of

n

employment offer received by the employee estst two weeks before the first day of the

employee’s employment that a noncompetition agreement is required as a condi
employment” or “the agreement is enteretbinpon a subsequent bona fide advanceme
the employee by the employer.” ORS 653.295(1)@8cond, the employee must be emplo
as an exempt administrative, executivepmfessional employee. ORS 653.295(1)(b) and (

653.020(3). Third, the employee must have accesade secrets, or competitively sensit

confidential business or professional inforraati ORS 653.295(1)(c)Fourth, the employee’s

total annual gross salary and commissionshattime of the employee’s termination mt
exceed the current median family income fdoar-person family as determined by the U
Census Bureau. ORS 653.295(1)(d).

However, this Court then found that Defentacould not demonstte a likelihood of]
success under Oregon common law governing iettran trade. Dkt. #40 at 7-11. Und

Oregon common law, a non-compete agreement isaa@ble if it is: 1) paral or restricted in

its operation in respect to eghtime or place; 2) it comes on goozhsideration, and 3) it mus$
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be reasonable, that is, it should afford only ia fmotection to the intests of the party ir

whose favor it is made, and mumgit be so large as toterfere with the iterests of the public|

Volt Servs. Grp., Div. of Volt Mgmt. Corp. v. Adecco Empl't Servs,, 1@8. Or. App. 121
126, 35 P.3d 329 (2001rgv. den. 333 Or. 567 (2002Nike, Inc. v. McCarthy379 F.3d 576
584 (9th Cir. 2004). The parties previouslypdited, and continue tdispute, whether thg
agreement is reasonabl8eeDkts. #13 at 13-15, #23 at 18-20, #53 at 5-7, and #56 at 10-1,

To satisfy the reasonableness requirement, the employer must show as a predic
[it] has a ‘legitimate interest’ entitled to protection.McCarthy, 379 F.3d at 584-85 (quotin
North Pac. Lumber Co. v. Moqr275 Ore. 359, 551 P.2d 431, 434 (Or. 1976)). “That intq
need not be in the form of a trade secrea gecret formula; it may consist of nothing m¢
than valuable ‘customer contacts.North Pacific Lumber Co. v. Moor&75 Ore. 359, 364
551 P.2d 431, 434 (1976). Firstissue in Defendants’ instantotion is whether the Cou
erred in determining that Pacific Seafood didt have a legitimaténterest entitled tq
protection. Dkt. #53 at 6. The Ninth Circlnélieved that this Court committed such le
error. Pacific Seafood now also argues the sammonclusory manner relying only on th
Ninth Circuit's Memorandum, wbh contained no analysisSeeDkt. #51 at 3.

Unfortunately for Defendants, the Ninthr@iit both misconstrued the Court’'s pri
analysis and ignored Oregon lawAs a point of clarificationthis Court did not previously
determine that Defendants failed to show a legiini@terest entitled to protection as the Nif
Circuit Court of Appeals statesSeeDkt. #51 at 3. Rather, the Court found the scope of
Agreement unreasonable with respect to Pa8&afood’s protectable imest. Dkt. #40 at 7

11. This distinction is important because,nased above, Oregon mwnon law requires thg
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any non-compete agreement should afford only apfa&itection to the intests of the party in

whose favor it is made, and must not be so lagg® interfere with the interests of the publig.

Interestingly, in its renewed motion,aélfic Seafood abandons most of its pr
arguments with respect to the protection of itgtimate interests, and focuses primarily on
geographic scope of the Agreement. Dkt. #3-7. The agreement at issue purports
restrict Mr. Coulston irthe following manner:

Employee agrees that during the tesfrEmployee’s employment with the
Company and for twelve (12) month#ter the termination of Employee’s
employment, Employee will not directlpr indirectly engage in any
business (including but not limited #ny business that involved seafood
distribution, or any so-called “brokde” or “broadliner” distribution
business) which in any manner, (including directly or indirectly or wholly
partially) competes, or prepares ¢tompete, with the Company in any
geographic area in which the Company does business, or becomes a
director, officer, partner, limited partneemployee, agent, representative,
stockholder, creditor or conant to or for any suchusiness. Specifically
and without limiting the foregoing:

(a) You will not, directly or indiredy, within the Territory described
in the Information Section and witha two hundred and fifty-mile
(250) mile radius of any of our offices for which you performed
services during the term of this Agreement, enter into or engage
generally in competition with us whether as an individual on your
own or as a partner or joint vemé with someone else, or as an
employee or agent for some othergma, firm or corporation, or as
an officer, director or shaholder of a corporation;

(b) You will not, on your own or in connection with anyone else,
solicit, interfere with or attempt to entice away from us any person
who is currently an employee of ours;

(c) You will not, on your own or in connection with anyone else,
solicit, interfere with or attempt tentice away from us any person,
form or corporation which is dhe time or was, at any time during
the term of this Agreement, a customer of ours|.]

Dkt. #15, Ex. 1 at 1 7.
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This Court previously found that portion ofeti\greement to be overbroad. Dkt. #4

The agreement restricts Mr. Cetdn from competing withdific Seafood “in any geograph

area in which the Company does business” gappecifically, and without limiting that
limitation, “within a two hundred and fifty-mile260) mile radius of my of our offices for
which you performed services during the termtlué Agreement.” Dkt. #15, Ex. 1 at
(emphasis added). The terms “geographic areadtiglefined. Thus, based on the evidenc
this stage in the litigation, it is not unreasdeato interpret thatanguage as effectivel
limiting Mr. Coulston from competing with Pacific Seafood in any state on the contir]
West Coast, including Alaska. The Colais no reason on remand to find otherwise.
Although Defendants continue to maintain ttie¢ geographic scope of this Agreem¢
is reasonable, Defendants argue that, evenisf fitot reasonable, this Court is “obligated”
narrow the scope to “the Clackamas Regiom @ radius of 100 miles from Mukilteg
Washington.” Dkt. #53 at 7. TheoQrt disagrees. As an initial matter, this argument raise
issue not previously raised before this Camtl not considered by tidinth Circuit Court of
Appeals. SeeDkt. #51. The Court could deny the motion on that basis. However, the
also finds that Defendants misconstrue Oregjdaiv with respect to narrowly-tailoring no
compete agreements. llavey v. Edwards264 Or. 331, 505 P.2d 3429@3), the primary cas
upon which Defendants rely, the &yon Supreme Court did nottderth any rule obligating
courts to narrow the scope ohan-compete contract in favor of the employer. Rather, W
acknowledging that “a noncompetition clause in an employment contract which inclug
express limitation as tontie or territory will be interpreted, if possiblo as to make the exte
and character of its operation reasonablee”@megon Supreme Court phasized that whethg

a noncompetition clause may constitute a realslenor an unreasonable restraint of tr3
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depends upon the facts and circumstances of the damsey 264 Or. at 335-40 (emphas
added). The court then remanded the mattessae for a reasonablesagetermination. V.
Med. Consultants, Inc. v. Johns@® F.3d 1331, 1335 (9th Cir. 1996), the Ninth Circuit Cq
of Appeals reiterated the same reasonablenessigdes. Further, Defendants have preser
no authority mandating that the @o narrow the Agreement asomosed at this stage of th
case, before significant discovery has ocedirr The Court finds that making such
determination now would be imgper. This is particularly true where the evidence on
record before the Court creatissues of fact as to where MEoulston actually worked. An
what he learned while in that employmenfccordingly, the Court continues to find th
Agreement overbroad as to geographic scope.

Additionally, in deciding whdter a non-compete agreement is reasonable, an imp

consideration is whether it merely restrithe former employee from luring away speci

accounts i(e., those he serviced while employed)winether it restricts the employee from

competing at all. Konecranes, Inc. v. SinclaiB40 F. Supp.2d 1126, 118D. Or. 2004). In
the former instance, the employee might gaiuafair advantage, such as goodwill and ins
information, derived from his priocontacts with the client. Id. Indeed, inNorth Pacific
Lumber the court stated:

It is clear that if the nature of thremployment is such as will bring the
employee in personal contact with the patrons or customers of the
employer, or enable him to acquire valuable information as to the nature
and character of the business andrtames and requirements of the patrons
or customers, enabling him . . . to taka@vantage of such knowledge of or
acquaintance with the patrons or ausers of his former employer, and
thereby gain an unfair advantage, iggwvill interfere on behalf of the
employer and restrain the breach of gateve covenant not to engage in
such competing business.. . ..
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551 P.2d at 434 (citation omitted). Thus, the coegbgnized that an employee’s mere abi

to take advantage of the employer's confitlninformation and tareby gain an unfai

ity

F

advantage may be sufficient for equity to raist the employee from engaging in a competing

business.See id. see also Farmers Ins. Exch. v. Fral®p Ore. App. 117, 720 P.2d 770, 7
(Or. Ct. App. 1986) (concluding thataintiffs had a protectablaterest where the employeg
“had access to confidential information which could be used to plaintiffs’ detriméalt);
Servs. Group v. Adecco Employment Servs., kupra (explaining thatan employee’s
knowledge of confidential information is sufficteio justify enforcement of the non-competg
there is a “substantial risk” that the employee will be able to divert all or part of the empl
business given his knowledge).

Significantly, Pacific Seafood appears tovénaabandoned its argument that it ha
protectable interest in Mr. Coulston’s knowledg&cept within the now-narrowed territory
seeks to enforce the Agreemehtdeed, Pacific Seafood states:

It is not even clear that Coulston wdubse a source of income if the court
enforced his promise not to compet Ocean Beauty has operations
stretching from Alaska to the GuBfoast, and Coulston presumably could

work in one of the locations outsitlee territory of & noncompete without
any loss of income.

Dkt. #53 at 12. As a result, ti@ourt cannot find that there issabstantial risk Ocean Beauty

would be able to divert agiificant part of Pacific Seabd’s business given Mr. Coulston
knowledge.

The Court previously found it significant thidie parties are inveéd in a commodity-
based business, disguishing the instant matter from thatNttCarthy, supra at 586 (finding
a non-compete enforceable because the ermepldyad the highest asseto confidentia

information concerning Nike’s product alldman, product development and sales strateg
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which would allow him to divera substantial part of Nike’®étwear sales to Reebok without
explicitly disclosing tis information to any of Reebok’s @hoyees). The Ninth Circuit Couft
of Appeals found that decision to be in error beeatthere is evidence that the parties sell
branded products.” Dkt. #51 at 3-Befendants now make the same argument.

The Court rejects Defendants’ argumentitamisrepresents the evidence before the
Court at the time the Court initially considerb@ motion for summary judgment. Defendants
argue at length that this Cauon remand, should consider omat was before the Court gn

the initial motion for preliminary injunction. Dk#60 at 3-8. Yet thethen ask the Court tp

rely on a new Declaration submitted by Mr. Comisthat “now makes clear that both Pacific
Seafood and Ocean Beauty compete with branded products and that Coulston has been
involved with both.” Dkt. #60 ab. Pacific Seafood cannot havebith ways. If it does nat
want the Court to consider new evidence intomtlby Mr. Coulston, thed@irt will not do so.
To Pacific Seafood’s detriment, and despite wthatNinth Circuit believed was in the recard
before this Court on the imdl preliminary injunction, Pafic Seafood did not advance any
arguments based on branded produ@eeDkt. #13. Nor did Pacific Seafood rebut Ocean
Beauty’s assertions during oral argurntrat the parties are dealing with:
a commodity, it is a knowproduct, it is salmon,ral crab, and cod, and fish
that are pulled from the same oceafhese aren't higltech, proprietary,
unknown or unknowable processes or devices, like cloud computing
services or like high-entennis shoes in the Nike case. These are fish
pulled from the ocean that get processed and put into commerce by both
companies.
Dkt. #45 at 23:3-10. In facBacific Seafood said nothing abdbat assentin at all. SeeDkt.
#45 at 33:8-36:18.

As a result, the Court finds that Paciffeafood has provided no evidence suggesting

that Mr. Coulston has actually diverted dnysiness to Ocean Beauty based on his knowl¢dge

ORDER
PAGE - 11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of Pacific Seafood’s business practices, andiensignificantly, has provided no evidence|to
the Court supporting the contention that he islliko divert business to Ocean Beauty based
on any such knowledge.
Finally, the Court remains uncomaged that Pacific SeafoodliAbe able to demonstratg
an enforceable agreement due to the maaftidg problems with the non-compete documgent
itself, and with other related documents. Thif recognizes that théinth Circuit has found
this determination to be inrrer. Dkt. #51 at 4. Howevewith all due respect, the Ninth
Circuit's conclusion is based on amoneous reading of the docents in the record. On the
initial motion for preliminary ijunction, Ocean Beauty pointed pooblems in the drafting of
Mr. Coulston’s job offer letter in January of 2014, which fails to note that his new position was
subject to the existing non-compete agreem&aeDkt. #15, Ex. 3. Whilghe Ninth Circuit,
and now Pacific Seafood, attempts to remedy phalblem by referencing the “standard terms
and conditions” language contathe the letter, that languageovides no assistance. When

read in context of the letter,ahlanquage clearly referenc® standard terms and conditions

contained in the Team Member Handbook, whioks not contain the non-compete agreement

at issue in this matteid.

Accordingly, for all of the reasons abotke Court concludes that Pacific Seafood has
not demonstrated a likelihood of success as to the enforceability of its non-compete agfeement
with Mr. Coulston.

2. Washington’'s UTSA

The Court previously found that Defenddrats failed to demonstrate a likelihood |of
success on the merits of its UTSA claim at gtage of the litigation Defendants fail to brief

this claim in its renewed maitn, and the Ninth Circuit Court &ppeals also did not addre

12}
(72}
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the Court’s decision on that alai Thus, the Court’s prioregision that Defendants failed
demonstrate a likelihood of successtloa merits of this claim stands.

D. Irreparable Harm

Pacific Seafood argues that it is immediatahyg irreparably harmed if Mr. Coulston |i

allowed to continue working for Ocean Beauny violation of the employment agreeme
Defendants assert that Mr.odston’s knowledge of the infimation discussed above py
Ocean Beauty at a competitive advantdgeming Pacific Seafood. Dkts. #13 at 17-19 3

#53 at 7-10. The Court previousietermined that Pacific Seafood’s allegations of harm

0]

and

vere

conclusory and speculative. While the NinthraQit Court of Appeals concluded that suich

finding was in error, the Court of Appealsddso, again, under a misinterpretation of
Court’s prior analysisSeeDkt. #51 at 4.

The Ninth Circuit found this Court to be @mror because it believedis Court based it
decision solely on the factahPacific Seafood failed to shavidence of actual harmd. It is
true that this Court faulted Pacific Seafood failing to provide any evidence of actual har
but that was not the sole basigté Court’s prior decision, and itm®t now. In fact, the Coul
noted that the Ninth Circuit Court of Appeakcently reversed a District Court’s grant ol
preliminary injunction, findingthat the record had not contained sufficient evidencg

demonstrate irreparable harm because the allegations were conclusory and spe

Titaness Light Shop, LLC v. Sunlight Supply,,/120614 U.S. App. LEXIS 19235 (9th Cir. Ogt.

8, 2014). A party seeking a prelmary injunction must establistinat it is “likely to suffer

irreparable harm in the absenof preliminary relief.” Winter v. Nat. Res. Def. Council, Ing¢.

555 U.S. 7, 20, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008 mere “possibility of irreparabl

harm” is insufficient. Id. at 22. To establish a likelihoaaf irreparable harm, conclusory ¢
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speculative allegations are not enoudgterb Reed Enters., LLC v. Florida Entm’t Mgmt., |nc.

736 F.3d 1239, 1250 (9th Cir. 2013ge also Caribbean Marine Servs. Co. v. Baldridyet
F.2d 668, 674 (9th Cir. 1988) (“Speculative injury does not constitute irreparable
sufficient to warrant granting preliminary injunction.”);Am. Passage Media Corp. v. C4
Commc'ns, InG. 750 F.2d 1470, 1473 (9th Cir. 1985) (finding irreparable harm wag
established by statements thaate conclusory and without 8icient support in facts”).

On the record before the Court at thisie, the Court continues to find that t

allegations of harm in the record are conclusory and speculaffaific Seafood has nq

provided any evidence of actual harm to itsibass or that Mr. Coulston has attempted

solicit or actually solicited current customeisor, for the reasons discussed above, has P3

Seafood demonstrated that Oceaaty would be able to divest significant part of Pacifi¢

Seafood’s business given Mr. Coulston’s knowledgpusing it harm. Accordingly, Pacif
Seafood fails to show that it is likely it waliffer irreparable harm abnt injunctive relief.

E. Balance of Equities

In balancing the equities, éhcourt “must balance the coetmg claims of injury ang
must consider the effect on each party of thenting or withholding of the requested relie
Winter, 555 U.S. at 24. Here, as noted abowaifit Seafood has failed to demonstrate {
evidence of actual harm or that it is likely to termed if Mr. Coulstortontinues to work a
Ocean Beauty. On the other hand, Mr. Coulstahessole financial earner for his family, a
precluding him from working woultlave severe ramifications not just for him, but also for

spouse. Dkt. #24 at 1 63. Accordingly, the beéaof equities tips ifavor of Mr. Coulston.

ORDER
PAGE - 14

(9]

njury
SS

not

to

cific

his




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

F. Public Interest

The public interest does not weigh heavilyffamor of either party. There is no eviden
that the court’s decision on this injunction will impact the public.

For all of these reass the Court DENIES Pacific &®od’s request for a preliminar
injunction.

G. Equitable Tolling

Recognizing the Ninth Circuit's Memardum and Mandate, and acknowledging t

the Court of Appeals may once again disagréé® whis Court as to whether an injunctic

against Mr. Coulston should bienposed, this Court alternatively examines Defendants

argument for equitable tolling. For the reasoridath herein, this Court would not impose
injunction beyond the expiration of the one-ygariod of time set forth in Mr. Coulston
employment agreement, and therefore apyniction granted would expire on July 2, 2015.
The Oregon Supreme Court has often declineghtatably toll the term of a restrictiv
covenant where the term of the restrictive c@aré has expired or substially expired by itg

own terms during the pendency of the case or on apgeg.e.g, Garratt-Callahan Co. v.

Yost 242 Or. 401, 402 (1966professional Bus. Servs. v. Gustafsp®5 Or. 307, 310 (1979);

North Pac. Lumber Co. v. Olive86 Or. 639, 644 (1979nventory Auditors, Inc. v. Miller
61 Or. App. 262, 264 (1983). Similarly, the NinthrcZiit, in interpretng a covenant not t
compete under Nevada law, has declined toreafa restrictive covenant that had expired
its terms, noting:
Covenants by an employee not to cetephave never been especially
favored in equity but may be enforced if not unreasonable and if not broader

than required for the employer’s proiect There is no reason, however, to
enforce a covenant which by its terms is no longer in effect.
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Economics Lab., Inc. v. Donnglé12 F.2d 405, 409 (9th Cir. 1979).

In Garret-Callahan the Oregon Supreme Court determined that an employer’s r¢g
for an injunction to enforce a two yeaomcompetition agreement in an employmq
agreement that, by its terms, would have e®i22 days after the Oregon Supreme Col
decision on the matter was moot since anyngfive order would “be literally uselessld. at
402.

The only Oregon case raised by Defendangmnding an equitable extension is 1
persuasive. Ifctuant Corp. v. HuffmarnCV-04-998-HU, 2005 WIL396610 (D. Or. Feb. 18
2005), the Court addressed whether the term of a non-competition agreement may be ¢

under Oregon law on summary judgment. In déujjrio extend the term of the non-compg

the court recognized that “[wile the law may allow thextension of a non-competition

agreement in the proper case, it is only whercthat has the benefit oflahe facts in front of
it that it can determine if the case requires semhitable discretion be escised.” This Court

does not have such a benefit. TAetuant court also examined two cases from ot

! Other United States Courts of Appeal halso declined requesto equitably extend

restrictive covenant that has expireditsnown terms at #time of appeal See, e.g., Aladdi
Capital Holdings, LLC v. Donoya®38 F. App'x 14, 16 (2d Ci2011) (affirming a decisior
that injunctive relief based upanrestrictive covenant becomes moot upon the expiration @
period specified in the restrictive covenamiless there is language expressly permit
extension);A-Copy, Inc. v. Michaelserb99 F.2d 450, 452-53 (1st Cir. 1978) (overruling
trial court’s grant of injunctive relief becaudiee restrictive covenant at issue had expirg
Hodges v. Schinkert Sports Assp&8 F.3d 310, 312 (6th Cir. 199€@)nding that an apped
contesting a district court’s denial of injunctivelief was moot becaugestrictive term had
expired);Agrigenetics, Inc. v. Rosé2 F.3d 268 (8th Cir. 1995) (sam&jyrtis Indus., Inc. v

Livingston 30 F.3d 96, 97-98 (8th Cir. 1994) (sam@&pylord Broad. Co. v. Cosmos Bran.

Corp.,, 746 F.2d 251, 252-54 (5th Cir. 1984) (santf)Guy Carpenter & Co. v. Provenzal
334 F.3d 459, 464 (5th Cir. 2003) (mgithat the district court Bgpower to equitably exten
restrictive covenant term due “year-long delay” in ruling)Overholt Crop Ins. Serv. Co.
Travis 941 F.2d 1361, 1371-72 (8th Cir. 1991) (affirming a decision to extend a
solicitation term where employee c®al customers to defect).
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jurisdictions,Presto-X-Co. v. Ewingd42 N.W.2d 85, 89-90 (lowa 1988hdPadco Advisors
Inc. v. Omdahl185 F. Supp.2d 575, 577-78 (D. Md. 2002) (D. Mar. 2002), in which the ¢
extended the restrictive covenant terms becdheeevidence clearly demonstrated that
former employee had repeatedly solicited foismer employer’s customers to the econor

detriment of the former employer. @i is no such evidence in this case.

Accordingly, even if this Court or the NmCircuit Court of Apeals were to determing

that Mr. Coulston should be enjoined from waukifor Ocean Beauty for the period of time
forth in his non-compete agreement, this Coumti$i no reason on the record before it, nor
persuaded by the authority argueyl Defendants, that the tinperiod for such an injunctio
should be tolled. As a result, any injunction wbakpire by the terms of the contract on J
2, 2015.

H. Plaintiff's Request for Attorney’s Fees

Plaintiffs have requested an award of @at&y’s fees should #y succeed on thi
motion. Dkt. #56 at 24. Defendants havet responded to that requesBeeDkt. #60.

Because this Court has denied DefendaRtshewed Motion for Preliminary Injunction, th

Court will entertain Plaintiffsfee request. Accordingly, Plaiff§ shall file a separate motion

for attorney’s fees as directed below.
V. CONCLUSION
Having reviewed the relevant pleadings, thelal@ations and exhits attached theretd
and the remainder of the recotide Court hereby ORDERS that:
1. Defendants’ Renewed Motion for Prelimany Injunction (Dkt. #53) is DENIED.

2. No later than ten (10) days from the date of this Qrakintiffs shall file a Motion

for Attorney’s Fees, noting it for considerti pursuant to this@urt’s Local Rules.
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The motion shall be supported by documgni&vidence reflecting the amount
fees sought, and shall include argumentcaghe authority upon which such fe
may be granted and why such fees are reasonable. Defendants shall f
Response in accordance with the Local Rudeg] Plaintiffs may file a Reply i

accordance with the same.
DATED this 25 day of June, 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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