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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 RICHARD KNIGHT, CASE NO.C14-1080MJP
11 Plaintiff, ORDERON DEFENDANTS’

MOTION FOR SUMMARY

12 V. JUDGMENT

13 WASHINGTON STATE DEPARTMENT
OF CORRECTIONS, et al.

14
Defendars.
15
16
THIS MATTER comes before the Court on Defendants’ Motion for Summary Judgment.
17
(Dkt. No. 29.) Having reviewed the Motion, Plaintiff's Response (Dkt. No. 36), Defendantg’
18
Reply (Dkt. No. 40), and atklated papers, the Court hereby GRANTS Defersddmobtion.
19
Background
20
The Parties do not dispute that Plaintiff Mr. Knight is an individual who experienced a
21
traumatic brain injury and suffers from a strong aversion to being touchednHetdao
22
seizures. (Dkt. No. 29 at 6; Compl., Dkt. No. 1, Ex. 1 at 2.) Mr. Knight's son was incarcergted in
23
24
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various facilities of the Washington Department of Corrections, including the Monroe
Correctional CompleX'MCC”), from 2004 until 2015.

Mr. Knight visited hisson regularly prior to May 1, 2011, and his Complaint does ng
address any objectionable searches prior to that time. (Dkt. No. 1, Ex. 1 at 3.) In 2005, be
Mr. Knight made any visit to his son in the MCC, he signed a form acknowledgingttiaitay
be subject to aCanine Seah,” ‘Container Searcha‘Locker Search,’ arElectronicSearch, a
‘Vehicle Sarch; a‘Pat Searchor a‘Strip Seach,” and that refusing any requested search
would lead to being escorted from the facility. (Dkt. No. 29; ae6Polson Decl., Dkt. No. 31,
Ex. B.)Prior to Mr. Knight's first “extended family visit” (“‘EFV”) with his soim 2011—a
forty-eighthour visit in an orsitetraile—Mr. Knight submitted an application to qualify for
EFVs, which required him to acknowlige the'visitor requirements and rules for extended
family visiting.” (SeeDkt. No. 31, Ex. C; Palmer Decl., Dkt. No. 25 gtKr. Knight maintains
that one month in advance of thst visit healsowrote out a statement accompangyhis EFV
fee payment or “appointment letteridicating he did not want to be pat searched and needg

accommodation. (Knight Decl., Dkt. No. 37 at 2; Knight Dep., Dkt. No. 39, Ex. B at 57:19-

—

fore

bd an

-60:6,

62:19-63:5.) A witness, Sgt. Pinkmaestified in her dposition that when Mr. Knight presented

for the EFV on May 1, 2011, he made repeated reference to “hav[ing] a paper” excosing
from pat searchesr that hehad“refused to sign or gave [sipermission to be pat searched d
to his brain injury.” (Pinkman Dep., Dkt. No. 39, Ex. C at 62:5-63:8; 67:5-11; 79:8-11.)
Defendarng haveneitherexplained where these appointment letters are locmtadentified the
individual or individuals who might hawead any request contained therein

On May 1, 2011, Mr. Knigharrrived at MCCfor his first EFV. (Dkt. No. 29 at 8.)

According to Officer Morris, who had never met Mr. Knight before, Mr. Knightguh&ss
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belongings through the scanner, walked up to Officer Henry Morris, and announced he could not
be pat se@hed. GeeMorris Dep., Dkt. No. 34 at 2.) Because Officer Morris was busy, Mr.
Knight walked away from him and approached Officer Lydia Penlat¢ (ifficer Penate then
contacted Sgt. KarlRinkman, and told her Mr. Knight would not submit to ageatrch
(Pinkman Decl., Dkt. No. 33 at 2.) Sgt. Pinkman may have called&gedalmer, the Visiting
Sergeant at two units of the MCC at the time, at this point, about whether Mr. Knight was
allowed to have a service dog and Mr. Knight's previous resgsoto pat searches, but Sgt.
Palmer states in his declaration that he had no involvemenamytibf Mr. Knight's EFVs.
(Pinkman Dep., Dkt. No. 39, Ex. C at 63:9-69:3; Palmer Decl., Dkt. No. 35 at 1-2, 6.)
Sgt. Pinkman then called her supervisor, Lt. Shimogawa, who told her that she should
refuse the visit and warn Mr. Knight he could lose his visiting privileges for 90ifdag's
continued to refuse to be searched. (Pinkman Decl., Dkt. No. 33 at 2.) Accor8igg to

t.

PinkmanMr. Knight became increasihgstressed and pleaded with her not to refuse the vig
Mr. Knight asked for any other option other than being touched, and suggested he could {ake his
own clothes off so that someone could check his clothes without his having to be téleehed.
also exphined his medical conditions caused him to have seizurgzradittedhe would have
one if he was touched. (Dkt. No. 33 at 2—3.) Sgt. Pinkagaeedat her deposition that anothel
option Mr. Knight hadsuggestediuring this conversatiowas a hand scanng¢Pinkman Dep.,
Dkt. No. 39 at 22.) Sgt. Pinkman tried to contact Lt. Shimogawa again but couldn’t reach him.
(Pinkman Decl., Dkt. No. 33 at 3.) Sgt. Pinkman explains that because she was aframighir| K
would have a seizure, she agreed to the search Mr. Knight suggkk)eshé¢ asked Officer
Morris to accompany Mr. Knight to a private room where he could remove his clotihes wh

Officer Morris could manipulate his clothing to check for contrabadd. Both Sgt. Pinkman
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and Officer Morris maintaithat he was never ordered to strig.)(Officer Morris also states
that he did not require Mr. Knight to remove his underwear. (Morris Decl., Dkt. No. 34ltat3
undisputed that Sgt. Pinkman was disciplined for conducting this search without prior
auhorization from the assistant secretary of the prison and for conducting aatap without
using the proper protocol (including utilizing two staff members of the same gehthex
person being searchedid.( Dkt. No. 36 at 6—7.)

In Mr. Knight's version of events, he does not specifically admit to volunteering to
strip searchedout he does not deny it eithéBeeDkt. No. 39, Ex. B at 81:9-19; Dkt. No. 37 &
2.) Plaintiff also argues it is a disputed issue of material fact whether a wanl e a
reasonable accommodation for Mr. Knight, pointing to the incident report of Lt. Shimogaw
(SeeDkt. No. 39, Ex. E at 2 (“ explained to [Sgt. Pinkm#mtif the visitor has a documente
medicalcondition restricting the search, we would do best to make a reasonable
accommodations ofltarnative to pat search (hand Scanner) that dieswith pdicy, but at no
time woulda visitor be stripped searched without prior authorization tr@vAssistant
Secretarydr prison’).) At trial Plaintiff will offer expert testimonyrom an adult psychiatric
nurse practitioner/adult psychiatric clinical nurse specitiest Mr. Knight's condition had bee
dormant prior to May 1, 2011, but S SDsymptoms worsened after the strip searSeg(
Gerlock Repd, Dkt. No. 39, Ex. A at 25.) It is not disputed that Mr. Knight was pat search
seven or eight occasions after May 1, 2011, without any other accommodation being offe

him. (Vanney Decl., Dkt. No. 32 at 2.)

)
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Discussion
l. Legal Standard
Summary judgient is appropriate if the evidence, when viewed in the light most
favorable to the non-moving party, demonstrates that “there is no genuine disputeyas to g
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. &6(aP.

SeeCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). If the movant meets this initial burdg

then the burden shifts to the noteving party to “designate specific facts” showing that ther
a genuine issue of material fact for trial that precludemsary judgmentCelotex Corp.477
U.S. at 324. An issue of fact is “genuine” if it can reasonably be resolved in favtivesfparty.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). An issue of fact is “material” if it

“might affect the outcame of the suit under the governing lawd”

I1. Statute of Limitations

Defendants argue Plaintiff's suit is barred by the applicable statute of lim#aiokt.
No. 29 at 11.) In doing so, they contend that Title Il ADA claims, like other “fédmiarights
statutes,” borrow from the state personal injury limitations perldd.This is an incorrect
statement of the laywas Defendants seemed to recognize in their r@plg Supreme Court has
held thatin cases where a federal cause of action enacted prior to the 199@ltatatute of
limitations lacks a specific statute of limitatiomsurts should adopt the analogous state stat

of limitations “if it is not inconsistent with federal law or pglito do so.” Wilson v. Garcja71

U.S. 261, 266-67 (198 artially superseded by statute as statetbimes v. R.R. Donnelly &

Sons Cq.541 U.S. 369, 377-80 (2004Yith respect to Title Il of the ADA, the Ninth Circuit
recently held that thef@ur-yea catchall statute of limitations for actions arising under feder:

statutes enacted after December 1, 1990 is inapplicable, as the ADA wasl @madtly 26,

ute

=

ORDER ON DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT- 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

199Q” Sharkey v. O’Neal778 F.3d 767, 770 (9th Cir. 2018hntradicting Plaintiff's alternate

argument distinguishing the date of the ADA’s enactment from the date it beff@cteve
(Dkt. No. 36 at 10.The Ninth Circuit further held that the most analogous California statutg
Title Il of the ADA wasCalifornia Government Code 8§ 11135, which provides that “No per;
in the State of California shall, on the basis of . . . disability, be unlawfully darieh@l equal

access to the benefits of, or be unlawfully subjected to discrimination under, grgnprar

activity that is conducted, opded, or administered by the state or by any state agency, is funded

directly by the state, or receives any financial assistance from the &atd.771 (quotingal.
Gov. Code § 11135Although neither partiiere has advocated for a particular agais
statute it appearso the Court that the most analogous Washington stiatthe Washington
Law Against Discriminatiorf“WLAD”) , which does not contain a specific prohibition againg
discrimination in the provision of government services, but wisi¢fequently analyzed in

connection with such claims through the prohibition against discrimination in places a€“pt

accommodation.See, e.g.Fell v. Spokane Transit Authl28 Wn.2d 618 (19963ee alstRCW
49.60.040 (defining place of public accommodation under WLAD to include public librarie
educational institutions).

WLAD borrows its statute of limitations from the general thyear limitationgeriod

applicableto personal injury actions. Antonius v. Kingny., 153 Wn.2d 256, 261-62 (2004).

Thus, Defendants are correct that a thyear period applies. However, Defendants do not aj
Plaintiff's WLAD claim is untimely, presumably due to state tolliBgcause the Court agrees
with Defendants that Mr. Knight's ADA claims fail on substantive grounds, it doesauit tkee

guestion whether the ADA claim was tolled.

—+
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[I. Substantive Arguments Regarding ADA Claim

Defendants argue that no reasonable jury could find in favor of Plaintiff on his ADA a

WLAD claims.(Dkt. No. 29 at 12-21.)

A. Discrimination By Reason of Mr. Knight's Disability

First, Defendants contentthat no reasonable jury could find that Plaintiff was “excluded

from patrticipation in or denied the benefits of a public entity’s services,@regor actiities,
or was otherwise discriminated against by the public entity” or that “ttlesa@n, denial of
benefits, or discrimination was by reason of his disability.” (Dkt. No. 29 at 12-tirgy[@uvall

v. County of Kitsap260 F.3d 1124, 1135 (9th Cir. 2001); 42 U.S.C. § 12H4aintiff focuses

on the “otherwise discriminated against” prong in arguing that 1) he was tred¢edrdiy from
other visitors when he was strip searched on May 1, 2011, in violation of the prison’s poli
2) he was not given a reasonable modification to the pat searches required ofsdtrerwien
he was searched on later visits. (Dkt. No. 36 at 11-12.)

Federal regulations implementing Title Il require public entities to “make rabkon
modifications in policies, practices, or procedures when the modifications &ssagcto avoid
discrimination on the basis of disability, unless the public entity can demoriktatiteaking the
modifications would fundamentally alter the nature of the service, programctj\otyd’ 28

C.F.R. 8§ 35.130(b)(7); Memmer v. Marin County Couts9 F.3d 630, 633 (9th Cir. 1999he

regulations permit public entities to “impose legitimate safety requirements mydesshe
safe operation of its services, programs, or activities,” sodsrtgey “are based on actual risk
not on mere speculation, stereotypes, or generalizations about individuals witltidsal28

C.F.R. 8 35.130(hxee als@8 C.F.R. § 35.139(a) (“This part does not require a public enti

cy and
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permit an individual to participate in or benefit from the services, programs, \dtiestof that
public entity when that individual poses a direct threat to the health or safeheos’ht
Plaintiff's only evidence that a wand search was required as a reasomablieation for
his disability is the incident report of Lt. Shimogawa, where he suggested in ehptoaht
remark that a “hand scanner” mightdmnsidered or substituted for pat searches for Mr. Kni
(Seelt. Shimogawa incident report, Dkt. No. 39, Ex. E at 2 (“| explained to [Sgt. Pinkimetn]
if the visitor has a documentatkedicalcondition restricting the search, we would do our bes
make a reasonable accommodations or alternative to pat geanchScanner) that cotigs
with pdicy, but at ndime would a visitor be stripped searched without prior authorization f
the Assistant Secretargrfprison’).) Defendants objedb this document on hearsay grounds
but for summary judgment purposes it appears to the Court to fit the business reeptmexc
(FRE 803(6)). The Court agrees with Defendants, however, that even viewing the eundis
light most favorable to Plaintift,t. Shimogawa’s provisional statement falls short of introdu
a genuine issue of material fact on whether the DO@Idi@ave beemequired to make the
specific modification of wand searches as opposed to pat searches for Mr. Reigimdants
haveintroduced evidence that pat searches prior to EFVs “are required becaalsgeteetors
and hand-held wands detect only metallic objects and many contraband items, sugh,as e
not metallic and would not be detected without a pat search.” (Palmer Decl., Dkt. No. 35 :
Plaintiff's evidence that a prison administrator consideresy/enproposed a wand search
alternativeat one point in timeloes not contradict this concret@dence demonstratirtat the
pat searches constitutegitimate safty requirements necessary for the safe operation of its
services, programs, or activities,” which respond to “actual risks” posed byrisitgeneral

rather than individuals with disabilities specifical8ee28 C.F.R. § 35.130(h).

ght.

[ tO

fom
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at 3.)

ORDER ON DEFENDANTSMOTION FOR
SUMMARY JUDGMENT- 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

B. Strip Search and Diéerate Indifference
Plaintiff provides more evidence with respect to the strip search, which was impos¢
Mr. Knight although it was not standard procedure for other EFV visitors and in faatedol
MCC policy.However, n order to be awarded money dagas under the ADA, Plaintiff must
also show that Defendants had deliberate indifference toward his rights, deffrigd as
knowledge that a harm to a federally protected right is substantially likely2aaddilure to ac

upon that likelihood.SeeDuvall v. City of Kitsap 260 F.3d 1124, 1139 (9th Cir. 2001). Sqt.

Pinkman has testified that the strip search was Mr. Knight's suggestion, amidiis of event
does not directly contradict this testimonyeh if this alternativavas not a reasonable
modification, it represented an attempt to modify procedures to accommodate Mit’&nig
strong aversion to touch, a central component of his disability. Mr. Knight fasidat of a
prima facie case for deliberate indifference to his rights under the ADA on Hutse f

Plaintiff alsobrought a claim for injunctive relief under WLAD, but Defendaatgue
this claim is moot because Mr. Knight's son has been released from prison (Dkt. N@429 g
and Plaintiff does not contest this issWhere “a plantiff seeks prospective injunctive relief, |
must demonstrateéhat he is realistically threatened dyepetition of [the violation],”

Armstrong v. Davis275 F.3d 849, 86061 (9th Cir. 2001) (alteration in origifd8intiff's

failure to put forward evidence on this point is fatal to his claim for injunctivd.relie

V. Washington Law Against Discrimination

Defendamng argue Plaintiff's WLAD clainails because the MCC is not a place of pul
accommodationa thresholadequirementor aWLAD claim. (Dkt. No. 29at 19-21.)SeeFell,
128 Wn.2d at 637Plaintiff counters that neither Washington courts nor the Ninth Circuit ha

considered the issue of whether a prison can be a place of public accommodatiasearfdon

rd on
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other jurisdictions or the federal courts that say otherwise were considezinlgims of
prisoners, not visitors. (Dkt. No. 36 at 19-20.)

WLAD defines “[a]ny place of . . . public accommodation” to include, but not be lim
to

any place, licensed or unlicensed, kept for gain, hire, or reward, or where crarges
made for admission, service, occupancy, or use of any property or faciltiethen
conducted for the entertainment, housing, or lodging of transient guests, or for the
benefit, use, or accommodation of those seeking health, recreation, or resfor the
sale of goods, merchandise, services, or personal property, or for the rendering of
personal services, or for public conveyance or transportation . . . or where food or
beverages of ankind are sold for consumption on the premises, or where public
amusement. .is offered with or without charge, or where medical service or care i

made available, or where the public gathers . . . for amusement, recreation, or publli

purposes, or public halls, public elevators, and public washrooms of buildings and

structures occupied by two or more tenants, or by the owner and one or more teng

any public library or educational institution . .

R.C.W. § 49.60.040(10).

While EFV visitors are members of the public, it does not follow that the MCC isa
of public accommodatiowith respect to those visitRCW 49.60.04(2)'s nonexhaustive list of
places of public accommodation extends to places providing for “public conveyance or
transportation on land, water, or in the air” and “any public library or educatiotiittios,”
butthere is no comparable facility listed where certaingperoved visitors are admitted not
exclusively as service to the visitg public but equally or morer the benefit of th inmates
housed at the facility and society at large. (Bakner Decl., Dkt. No. 35 at 2 (discussing imp
of visiting on recidivism and prisoners’ quality of life).) The WLAD defimitisuggests insteag
that places of “public accommodation” are places that one would expect to be geypalto
the public.Cf. RCW 49.60.040(2) (excluding “any institute, bona fide club, or place of

accommodation, which is by its nature distinctly private, including fratengalnizations,

though where public use is permitted that use shall be covered by this chapter”). Fieough

ited

act

—

ORDER ON DEFENDANTSMOTION FOR
SUMMARY JUDGMENT- 10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Court does nateach the question whetheeprison coulever be a place of public
accommodationi is clearthe MCC was not functioning as a place of public accommodatio
to its EFV visitors, and the Court declinestdendWLAD to the specific facts of this case.

V. Tort Claims

Mr. Knight also brings two tort claims against Defendants: outrage and ewglig
infliction of emotional distress. (Dkt. Nd-1 at 6-7.)

While the question whether certain conduct is sufficiently outrageous is aoquestthe
jury, the Court must first determine whether reasonable minds could differ dinewkiee

conduct was sufficiently extrens® ago result in liabilty. Birklid v. Boeing Co, 127 Wn.2d

853, 867 (1995). In making this initial determination, the Court must consider the followin
factors:

(a) the position occupied by the defendant; (b) whether plaintiff was peguliarl

n as

susceptible to emotional distresadaf defendant knew this fact; (c) whether defendant’

conduct may have been privileged under the circumstances; (d) the degre¢i@iamd
distress caused by a party must be severe as opposed to constituting menmecannoy.
inconvenience or the embarrassment which normally occur in a confrontation of th
parties; and, (e) the actor must be aware that there is a high probabilfiistbanhduct

will cause severe emotional distress and he must proceed in a consciousdidrégar

Id. Negligence is nagufficient; the defendant must act intentionally or recklessly toward the

plaintiff. Id. at 868.

Here, Plaintiff’'s outrage claim regarding the strip search is foreclose¢kde same reasq
that damages were not available under the ADA: There is no evidence Defendea¢sied in
conscious disregard of a high probability of emotional distress when Sgt. Pinkmasddhaer
search. Rather, Sgt. Pinkman’s uncontradicted testimony is that Mr. Knighttdjtiee searck

as an alternative to a pat search Befendants followed this suggestidvieanwhile,

(1%

174

n
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reasonable jury could find the later pat searches sufficiently outrageraussbeall EFV visitors
were subjected to such searches and because the pat searches were justifiedgrowgadsty
While damages for negligent infliction of emotional distress are no longer litoited

cases in which the defendant placed the plaintiff into physical pee§chmidt v. Coogarii81

Wn.2d 661, 671 (2014), tremotional distressiustnonethelesbe “within thescope of
foreseeable harm. ., a reasonable reaction given the circumstances, amdanifest by

objective symptomatologyld. (quoting Bylsma v. Burger King Corpl76 Wn.2d 555, 5606

(2013)).No reasonabl@ury could findthat he worsening of igexisting PTSD symptoms whic

Mr. Knight experienced in response to the outer-clotking search wasbjectivelyforeseeable

in light of uncontroverted testimony that he requested the searchalisraative to the pat
search. As to thiaterpat seathes, Mr. Knight does not put forth sufficient evidence that his
reaction to those searches was manifested by objective symptomatSlee@etlock Report,
Dkt. No. 39-1 at 25.)
Conclusion
Becausao reasonable jury could find in favor of Plaintiff on any of his claims, the ¢

GRANTS Defendants’ Motion for Summary Judgment.

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 24thday ofNovember, 2015.

Nttt

Marsha J. Pechman
Chief United States District Judge
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