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v. Holland America Line, Inc et al

THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MEG DEAVILLA FOX, CASE NO.C14-10813CC
Plaintiff, ORDERON SUPPLEMENTAL
BRIEFING

V.

HOLLAND AMERICA LINE, INC,, et
al.,

Defendans.

This matter comes before the Courttba parties’ supplemental briefimg punitive
damagegDkt. Nos. 47, 49). Having fully reviewed the briefing and the relevant record, the
Courthereby DENIESefendants’ motion for summary judgmentRlaintiff's punitive
damagesglaim.

l. BACKGROUND

Plaintiff Meg Davilla Fox sued Defendanktolland America Line, IngHAL Antillen
N.V., HAL Maritime Limited, and Holland America Line, N.Vallegingfour causesf action:
Jones Act negligence, unseaworthiness, failure to provide maintenance and cure,tared pu
damages for the failure to pay maintenance and cure. (Dkt. No. 1 at 6-16.) Defenoleedsto
dismiss all claims onusnmary judgment. (Dkt. No. 33.) The Court denieel motionas to

Plaintiff's negligence, unseaworthiness, and maintenance and cure ¢@kndNo. 44at10.)

ORDER ON SUPPLEMENTA BRIEFING
PAGE- 1

Doc. 51
Q
ni
ts.Justia.com

Docke


https://dockets.justia.com/docket/washington/wawdce/2:2014cv01081/202139/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2014cv01081/202139/51/
https://dockets.justia.com/

© 00 N o o b~ w N Pk

N N N N N N DN P P PR R R R R R
o o~ W N P O © 00 N O O » W N P+ O

Regarding punitive damagebgere was a choieef-law issue not adequately addresse
by the parties.§eeDkt. No.44 at8-10.) Defendants arguettiatNetherlands lavapplies which
does not allow for punitiveslaintiff arguedthat United Statesharitime lawapplies which does
allow for punitives. (Dkt. No. 33 at 11-13; Dkt. No. 37 at 2owever, neither party addresse
thechoiceof-law clausan the parties’ contract, which statiast British Virgin Island (BVI)
law applies(Dkt. No. 35-6 at 37.) The Court therefore ordered additional briefing on this is
(Dkt. No. 44 at 10.)

. DISCUSSION

A. Collective Bargaining Agreement

The parties’ contract states that disputes “shall be governed exclusivbly layvs
specified in the applicable Collective Bargaining Agreement or goverama&mtated contract.
In the absence of any such Agreement or specification, such disputes shallrbedjovall
respects by the Laws of the British Virgin Islands.” (Dkt. No. 35-6 atT¥e)Court directed thg
parties to clarify whether there is an applicable collective bargainingragné®r government
mandated contract in this case. (Dkt. No. 44 atTloe) parties agree thab such agreement
exists (Dkt. No. 47 at 1; Dkt. No. 49 at 2.)

B. BVI Law

The Court next directed the parties to explain whether the choice-of-law steudd be
enforced. (Dkt. No. 44 at 10.) Defendants briefly acknowledged that the clause could & ¢
and, in the alternative, asked the Court to apply Netherlands law. (Dkt. No. 47 at 2-3.)
Defendants’ position did little to clarify this issue for the Court.

In contrastPlaintiff argues that the chole#-law clauseshould not be applied, becaus
is void undeiSection Five othe Federal Employer’s Liability Act (FELAJDkt. No. 49 at 3.)
Section Fivestates: Any contract, . . the purpose or intent of which shall be to enable any
common carrier to exempt itself from any liability created by this chapter, sliadttextent be

void.” 45 U.S.C. 8§ 55. The Jones Act is based upon FELA and incorporates that statute b
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referenceGarrett v. MooreMcCormack Cq.317 U.S. 239, 245 (1942). Accordingly, the Jon
Act “adopts the entire judicially developed doctrine of liability” under FERA. Dredging Co.
v. Miller, 510 U.S. 443, 456 (1994). Importantly, th&s. Supreme Court has held that
“contracts limiting the choice of venue are void as conflicting with” Sectrea 6f FELA. Boyd
v. Grand Trunk W. R. C0338 U.S. 263, 265 (1949).

Here, the choicef-law clause doesat limit the choice of venue. However, applying

BVI law would force Plaintiff to forgo her Jones Act claismilarly allowing Defendants to

evade liability.Seg e.g, Yuzwa v. M/V OOSTERDAMO012 WL 6675171 at *4 (C.D. Cal. Deg.

17, 2012) (“[Ehfordng the choice of law provision . . . would force plaintiff to forgo his Jong
Act claim entirely, as no one disputes that this claimiccaat be raised under BVI law."The
Court thus FINDS that the choice-af clause in the parties’ contrastvoid underSection
Five of FELA.

C. Applicable Law

Given that the choice-of-law clause does not control here, the Court now turngetst t
set forth inLauritzen v. Larsen345 U.S. 571 (1953 determine the applicable la@efendant
argues that theauritzentestcompels application of Netherlands leNaintiff disagrees andsk
the Court to apply U.S. law. (Dkt. No. 47 at 3; Dkt. No. 49 at 7.)

ThelLauritzenfactors are as follows: (ihe place of the wrongful act; (2) the vessel’s
flag; (3) the injured party’allegiance or domicile; (4) the shipowner’s allegiance; (5) the plg
of contract; (6) accessibility of a foreign forum; and (7) the law of therfovillar v. Crowley
Maritime Corp, 782 F.2d 1478, 1480 (9th Cir. 1986). The Court later added an eigtah fhe
shipowner’s base of operatiorttellenicLines Ltd. v. Rhoditjis398 U.S. 306, 309 (1970). The
Lauritzentest is not mechanicdl. at 308. “The purpose of the analysis is to balance the
interests of the nations whose law might agpBilyk v. Vessel Najr754 F.2d 1541 (9th Cir.
1985). ‘The question to be answered by reference to these factors is a simple one: areth

Statess interests sufficiently implicated to warrant the application of United State’ Valewh
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v. M/Y Maridome169 F.3d 625, 628 (9th Cir. 1999).

Place of the wrongful acHere, the injury and Plaintiff's subsequent care took place

theU.S. However, his factor “typically is not emphasized because vessels frequently navig
over a large number of waters that are subject to variety of different legatiaes’ Villar,
782 F.2d at 1480. Thus, this factor offers only slight assistance to the Cdetr¢iminingwhich
nation’s law should apply.

The vessel's flagrhe law of the flag is given “cardinal importance” in this analysis.

Lauritzen,345 U.S. at 58MDefendants’ vessel flies a Netherlands flalgis factor weighs in
favor of applying Netherlads law.

The injured party’s allegiance or domicil€his factor is likewise given great

importance, as “each nation has a legitimate interest that its nationals andgrenimiaabitants
be not maimed or disabled from self-suppadd.”at 586.Plaintiff is an AmericanThis factor
weighs in favor of applying U.S law.

The shipowner’s allegianc&he parties agree that Defendant Hal Antillen A.V. owns

ZAANDAM ; that Defendant Holland America Line N.V. was B#%@ANDAM’s ownerpro hac
viceand operator ghe time of Plaintiff's injury and that both corporations are based in
Curacao. (Dkt. No. 47 at 10; Dkt. No. 49 at 11.) Defendants argue that, because Curacad
of the Netherlands,” this factor points towards application of Dutch law. (Dkt. No.&1ly at
Plaintiff disputes this, asserting that Curacao is a “sartonomous” part of the Netherlands
with its own legal system. (Dkt. No. 49 at 8.)

Plaintiff furtherargues that this factor should be accorded little weéight where the
shipowner is noher employer, antder employer is the only party with responsibilities under

Jones Act and for the payment of maintenance and'diit. No. 49 at 8.) The Court agrees

! Plaintiff thus appears to agree that Hal Antillen A.V. and Holland America NiV.
are not her employers. This leaves HAL Maritime Ltd., a British Virgiands corporation, and
Holland America Line, Inc., a Washington corporation. (Dkt. No6 2%-31 Dkt. No. 35-6 at 8.
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Given these circumstances, where the tientoparticular nation is uncleathis factor is not
helpful in determiningvhich nation’s law should apply.

The place of contracTheparties’contract was arguably formed in the United States

However, thidactor isgiven little or no weight in maritimehoiceof-law determinations
because théocation isoftenfortuitous.Villar, 782 F.2d at 1481. Thus, this factor offers only
slight assistance to the Court in determining which nation’s law should apply.

Accessibility of a foreign forunThis factor is not at issue in this case.

Law of the forumThe law of the forum i8).S.law. Again, however his factor isgiven

little weightin a maritime choic®f-law analysisSee Villay 782 F.2d at 1482. Thui$ offers

only slight assistance to the Court in determining which nation’s lawldrapply.

The shipowner’s base of operatioDefendants state simply that “the base of operations

of both the ship owners and the vessel are strongly connected with the Nethextahdi$é to
“Exh. 6 & 7" without further specification. (Dkt. No. 47 at 8-9.) The Court infers that
Defendants meaBxhibits 6 and 7 to the Declaration of Asia Wright, Dkt. No. 35. Exhibit 6
declaration by Captain Oebele Wouter van Hoogdalem, which states, in relevattigbainie
ship’s deck officers &reither Dutch, English, or from some country other thatJtBe and that
the vessel complies with Dutch law. (Dkt. No. 8%t 34.) Exhibit 7 is a declaration by Hollan
America Line, Inc. employe$teve Price, which states, in relevant part, that A#tillen N.V.
and Holland America Line N.V. are Curacao corporatians, that the ZANDAAM is registere
in the Netherlands, must comply with Dutch law, and is not based in any U.S. port. (Dkt. |
6 at 711.) This demonstrates some ties to the Netheda

However,the remaining evidence overwhelming demonstrates that Defendants’ ba
operations is th&nited StatesPlaintiff was hired to work on the ZANDAANMYy a company

representing itself as “Holland America LineSgeDkt. No. 49-1 at 2 (Plairif's declaration);

2 Plaintiff does not recall where she signed the contract. (Dkt. Nb.a¢®.) She was
hired in California but boarded the vessel in Canada. (Dkt. No. 49-1 at 2; Dkt. No. 35-6 at
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Dkt. No. 36-1 at 2 (accident/injury report); Dkt. No. 3t 3 (medical department patient
instructions); Dkt. No. 36-3 at 2iployees-mail signature block).) Holland America Line, Inc.
is registered as a Washington corporation and is headquartered in Seattlio([3¥&-6 at 8.)
Holland America Line employedist Seattlebased contact informatian their email signature
blocks. Gee, e.g.Dkt. No. 36-3 at 2; Dkt. No. 36-at 23.) Defendants’ insurance documents
list a Seattleaddress. (Dkt. No. 49-2 at 9.) Defendants’ Fed. R. Civ. P. 30(b)(6) deponent
testified that he works at the “main Holland America headquarters” in SeggkbKt. No. 49-
3.) And, when Plaintiff was hired, she was workingaliforniafor acompany thatrains and
provides performerspecificallyfor Holland America Line cruise ships. (Dkt. No. 49-1 at 2.)
In summarythis case involves an Americalaintiff whowas hired irCaliforniaby a

companyregistered in Washington and conducting busineiseibinited StatesApplication of
U.S. law allowsPlaintiff to invoke her important rights under the Jones Act, which would
otherwise be precludetiventhese circumstancethe Court concludes that the United Stateg’s
interests aresufficiently implicaed to warrant thepgplication of United States lawSeeWarn

169 F.3d at 628&ee alsdHuseman v. Icicle Seafoods, |i¢71 F.3d 1116, 1124 (9th Cir. 2006

N

(expressing concethatseamen are “subject to the rigorous discipline of the sea and hafee] lit
opportunity to appeal to the protection from abuse of power which the law makes readily
available to the landsman”yherefore, the applicable law in this case is the law of the United
States, under which Plaintiff may seek to recover punitive dam&geAtlantic Sounding Co.,
Inc. v. Townsend57 U.S. 404, 414 (2009).
1.  CONCLUSION

For the foregoing reasorBefendantsimotion for summary judgment (Dkt. No. 38)
DENIED as to Plaintiff'spunitive damages claim

I
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DATED this31stday ofMarch 2016.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




