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. King County et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
MICHELE D. HOBBS, JAMIE L. ) CASE NO. C14-1156RSM
JACKSON, AND GWEN RHOMES, )
)
Plaintiffs, ) ORDER GRANTING DEFENDANT’'S
) SUMMARY JUDGMENT MOTION
V. )
)
KING COUNTY, )
)
Defendant. )
)

I INTRODUCTION
This matter comes before the Court on Defendant’s Motion for Summary Judg
Dkt. #91. Defendant argues that all three Pigittlaims should be dismissed in their entirg
because they include allegations outside the egik statute of limitations, Plaintiffs’ fail t
make prima facie claims for discrimination, retaliation and hostile work environment,
Plaintiffs’ fail to address several of their pending claims at &ll.and Dkt. #130. Plaintiffg

ask the Court to deny summanydpment on the basis that thesire numerous questions

material fact. Dkt. #127. None of the partiewe asked for oral gnment on this motion, angd

the Court finds oral argument unnecessary. htaveviewed the parties’ briefing, and for t

reasons discussed below, the Court now GRANE&&Nndant’s motion and dismisses this ca
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. BACKGROUND

This is an employment matter involving allegations of race discrimination, retali
and hostile work environment. Plaintiffs anerrent or former employees of the King Coui
Department of Information Technology (“KCIT"and are all African-American. Dkt. #1, E
A at T ¥ 3.1-3.5. Former Defendant William Kehwas appointed as Director of KCIT
August of 2010. Dkt. #101 at T 3. While the wiaiare brought in common by Plaintiffs, th
employment situations are facliyadifferent. Accordingly, the Gurt sets forth the facts wit
respect to each Plaintiff separately herein.

A. Jamie Jackson

Plaintiff Jamie Jackson has worked as alKCustomer service representative sif
2001 and remains employed by King County. Dkt. #99, Ex. 1 at 18:12-20:1. Ms. J3
alleges that she has experienced racial animus in the workplace on a regular basis. DKkt
5. Ms. Jackson asserts that she heard herefosupervisor and interim KCIT CIO, Rog
Kirouac, refer to her and her coworkers asuyguys” and she felt that demonstrated ra
animus. Dkt. #123, Ex. 2 at 44:22-and 45:19-23. Ms. Jacksos@lstates that Mr. Kiroua|
refused to greet her or even shake her hand, which she also believes is because she
American. Id. at 38:8-39:2.

In 2010, Ms. Jackson complained that Mirouac touched her inappropriately a
referred to Ms. Jackson’s work group as “you guyBkt. #109 at T 8 and Ex. 3 thereto. M
Jackson also reported that her workgroup wasnymously referred to as “minority row

although she herself had not heard the comment directty. at Ex. 3. As a result, King

1 Ms. Jackson testified at her deposition thath later she found out the phrase actually U
was “nigger row.” Dkt. #123, Ex. 2 at 57:14-23he stated that the person who told her al
the comment (co-Plaintiff Gwen Rmes) could not bring herself say the word “nigger” ang
replaced it with “minority.” Id. at 57: 23-58:7.
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County Human Resources Director Anita Whitfigwho is also African American) hire

[®X

outside investigator Claire Gawn to investigate Ms. Jackson’s claims. Dkt. #109 at § 1 § and

7 and Ex. 2 thereto. Ms. Cordon interviewdidttaree Plaintiffs, along with humerous othger

employees, as part of her investigation. tDK98 at 2 and #109 &t7 and Ex. 2. Ms
Cordon ultimately concluded thateither King County nor MrKirouac had discriminate

against or harassed Ms. Jackson or any dthrey County employee identified by Ms. Jacks

on the basis of race or sex. tD£109, Ex. 2 at 2. Ms. Cordorsalconcluded that neither King

County nor Mr. Kirouac created or tolerated a hostile work environment for Ms. Jackson
other employee identified by Ms. Jackson based on sex, race or any other proted
category. Dkt. #109, Ex. 2 at 2.

Ms. Jackson alleges that the investigatisas flawed in two respects. First, s

)

on

believes that Ms. Cordon improperly investaghtvhether Mr. Kirouac sexually harassed Ms.

Jackson, even though her complaint “had notlindo with sexual harassment.” Dkt. #127

at

6. Second, Ms. Cordon investigated whethgroae in the office used the phrase “minoriity

row” to refer to Ms. Jackson’s and co-plaihils. Rhomes’ workgroup, when the phrase t

was actually used was “nigger rowld. Ms. Jackson acknowledges that at the time of

Cordon’s investigationyls. Jackson thought the phrase usad “minority row,” and therefore

hat

Ms.

it was not surprising that Ms. @ton’s investigation concluded Ms. Jackson’s complaints were

unfounded. Dkt. #127 at 6.

Shortly thereafter, Mr. Kehoe was appointed#odirector of KCIT. According to M,

Kehoe, one of his first tasks was to mandge. Kirouac’'s dissatisfaction with th

circumstances surrounding Ms. Cordon’s investan. Dkt. #101 at § 5. Ms. Whitfield had

informed Mr. Kehoe that she thdneard Mr. Kirouac was upsetcahe blamed his subordinates
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for the investigation.Id. at § 5 and 6. Accordingly, MKehoe told Mr. Kirouac to stof
complaining about his subordinates and, whendid not stop, demandlehat Mr. Kirouac
resign in lieu of termination.Id. at § 6. Mr. Kirouac effdvely left KCIT beginning on
August 31, 2010, when he was placed on administrégasee. Dkt. #109 at 1 9. Mr. Kiroug
subsequently resigned Wwdut returning to work.

When Mr. Kehoe became Director, he walso tasked with centralizing all KCI
services and its multiple help deskDkt. #93 at { 4. The helpsites were consolidated into th
KCIT Service Center in September 2011d. at § 4 and Ex. 1 thereto. As part of the
consolidation, KCIT hired a Customer Ser/Lead and a Technical Support Leadd. at | § 4
and 5. The recruitment was run by Krista Bstat who had been hired to lead the Sen
Center, and Melanie Hanisco, an® Human Resources Analyst and lead recruiter for K(
Id. The hiring process consisted of an initial “paper” review of resumes, cover letters
supplemental applicant questionnaire. The higteering candidates were then interview
and rated in a two-stapterview processld.

Ms. Jackson applied for the Customer Service Lead position. She became a fin{
the position and interviewed. However, Laura McCollum-Wallace (who is Hispanic/La
was the highest scoring applicant after therusvs, and she was offered and accepted

position. Dkt. #93 at § | 4-7 After Ms. McCollum-Wallacewas selected, Ms. Jacksg

O

IC

=

e

T

ice
CIT.
and a

ed

hlist for
atina)
the

n

believed in part that she was not selediedause an employee named John Heath was on her

first interview panel. Dkts. #99, Ex. 1 at 24:29-7 and #100 at 4. Ms. Jackson believed
Mr. Heath had scored her low the interview procesin retaliation for her complaint abo

Mr. Kirouac. Dkts. #99, Ex. 1 at 24:17-25:7 aftD0 at 4. To the contrary, Mr. Heath i

scored Ms. Jackson on the high end. Dkt. #991Ex. 88:4-6. In factMr. Heath scored Ms,
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Jackson high enough so that she tied for firgtgl Dkt. #100 at § 6. Ms. Jackson asked tQ

see

the interview scores for all of the candidatesiued in the hiring process. Dkt. #109 at | 1

10-11 Initially, Ms. Jacksorwas not provided with the ratj/scoring forms on the basis
employer confidentiality.ld. at § 11. However, Ms. Hasto and Human Resources Delivg
Manager Il Christine Ynzunza met with Ms. Jagk and gave her a verbal overview of h
she had performed in relation to the other candiddtesThey also told Ms. Jackson that M
Heath had co-ranked her with the highest sctde.Later, Ms. Jackson obtained copies of
interview rating/scoring forms after her labamion obtained them dm King County. DKkt.
#94 at 1 4.

In May of 2012, Ms. Jacksoiidd a complaint with the gual Employment Opportunity
Commission (“EEOC”) alleging that she was dertileel lead position beaae of her race an
in retaliation for the complaint she madeamgt Mr. Kirouac in 2010. Dkt. #109 at T § 14-

and Exs. 5-6 thereto. Ms. Yunza prepared Kin@ounty’s response, including the rate

he

d
15

IS

scores of the candidatesd. The EEOC issued a Dismissal and Notice of Rights on October

18, 2012, concluding that it was unable to deterrttiaé any statutory violation had occurrg
Dkt. #109 at 1 16 and Ex. 7.

In July of 2013, Ms. Jackson contacted Dioeaif the Human Services Division of th
King County Department of Executive Servidéancy Buonanno-Grennan and Mr. Kehoe 4§
complained about perceived mistreatment by Miszunza. Dkt. #94 at § 3. Ms. Jacks
believed it was unethical for Ms. Ynzunza bave prepared the response to the EH
complaint because one of thikegations was about Ms. Ynzunza directly. Ms. Jackson
continued to complain about Ms. Ynzunza'dusal to provide the scores from the lg

interview process. Dkt. #94 at § 3 and Ex.dré¢to. Thus, Ms. Jackson asked to be reassi
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to a new customer service representative.t. BR4 at § 3 and Ex. 1. As a result of {
complaint, Mr. Kehoe assigned HR representaBieette Lee to be MsJackson’s point of
contact for HR issuesld. at 1 5 and Ex. 2. In additip Ms. Buonanno-Grennan assign
Senior HR Policy AdvisoRichard Hayes to investigate the complairits.at I 7 5-6 and EXx.
thereto. Mr. Hayes found no evidenoesupport Ms. Jackson’s claimkl. at § 6 and Ex. 3.

Although not entirely clear, it also appedhat Ms. Jackson alleges she was der
leave in retaliation for her various complaint§eeDkt. #99, Ex. 1 at 133:21-135:25 al
140:13-150:8. The record demonstrates 8iate January 1, 2012, Ms. Jackson has I
granted 3,297.75 hours of paid and unpaid leave both for her own health care needs
needs of her son. Dkt. #95 at { 6 and Ex. 1 thereto.

B. Michele Hobbs

Plaintiff Michele Hobbs began workingrfé&King County in 1994. Dkt. #1, Ex. A at
3.3. She remained employed until 2018. At the time her employment was terminated,
held the position of Fiscal Specialist llld. A Fiscal Specialist igsesponsible for paying
vendor bills and invoicegharging or billing individual Kig County departments or projed
for the cost of vendoservices or products, paying phoaad pager bills, and managir
budgets. Dkts. #96 at3land #104 at | | 4-5.

According to King County, Ms. Hobbs hddbuble performing her fiscal duties fg
many years. Apparently, in 2004, her formapervisor Helen Harrigwho is also African
American) assigned Ms. Hobbs to staff a recepdiesk as a result of hdispleasure with Ms
Hobbs’ work. In 2007, after MdHarris retired, Christine Chou,he is currently the head ¢
KCIT’s business and finance section, became Nzbbs’ supervisor. Dkt. #96 at T 5.

2007/2008, Ms. Hobbs informed Ms. Chou thae ¢tad not received any merit-based {
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increases for several yearsd. at § 6. Ms. Chou could notvg such a pay increase unlg
performance scores were at a certain levad, lls. Hobbs’ scores weret at that level.ld.
However, Ms. Chou increased Ms. Hobbs’ scorethéorequisite level in order to give her
pay increase which would kedfective in January of 2009id. Ms. Hobbs has no complain
about the way Ms. Chou treated her. Dkt. #107, Ex. H at 56:15-17.

In late 2008, Paul Mudrovich became Ms. Hobbs’ direct supervisor. Dkt. #104 §

Ms. Hobbs told him that she wanted to perfornrenaf her work as a fiscal specialist and |

as a receptionistld. at § 6. Around that time, anothesdal section employee was temporati

out of the office on maternity leavdd. at § 7. Mr. Mudrovich temporarily reassigned N
Hobbs to that employee’s position, which gdwr an opportunity terform different and
higher level work at a higheradsification level (Fiscal Spedgt Ill) and higher salary.ld.
Ms. Hobbs worked in that position for approxintatthree months. At the end of that tim
Mr. Mudrovich found her work unsatectory and he returned her lher reception desk dutie
Id.

The reception desk was closed in 2011 asgfageneral cost savings effortid. at 7 9
and Ex. A thereto. Mr. Kehoe dated Mr. Mudrovich to begin aggiing fiscal specialist worl
to Ms. Hobbs.Id. According to Ms. Hobbs, Mr. Mudrash resisted moving Ms. Hobbs in
her Fiscal Specialist Il positiorDkt. #127 at 1. Mr. Mudrovitgradually assigned Ms. Hobl
more fiscal specialist workld. at  10. He assigned her “to easier vendor accounts.’

These were accounts that were redulagcurring month after monthld. For example, he

assigned Ms. Hobbs to pay invoices for the miyntFrontier” or “Comcast” accounts. DK{.

#104 at § 10. Mr. Mudrovich considered Ms. Hobbs’ performance to be satisfactory

though she made mistakesl.
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In 2012, KCIT implemented a new accounting software system called “Oracle,

referred to as “ABT.”Id. and Dkt. #107, Ex. H at 42:4-14. During the same time period, K

reorganized its operations. Dkt. #107, Ex. Hté&t4-5. KCIT grew from approximately 18
employees to 450 employees, however there wamarease in the number of staff in M
Hobbs’ group to accommodate the increased workldddat 46:9-47:2. The reorganizatidg
changed Ms. Hobbs’ workload significantly. Dk104 at § 12. Mr. Mudrovich felt that th
changes put a lot of stress ewerybody, and with the increased workload he could no lo

correct Ms. Hobbs’ mistakedd. He asserts that she continued to struggle month after m

even with her “easier” account$d. According to Ms. Hobbs, MiMudrovich denigrated Ms,

Hobbs’ work in retaliation for “being forced toawve her to a fiscal pogin.” Dkt. #127 at 1.
Mr. Mudrovich completed Ms. Hobbs’ 2011-2012 annual performance appraig
September 2012. Dkt. #104 at § 13 and Ex. Betber The appraisal covered the period fr

September 1, 2011, through August 31, 2012.wds primarily based on her front de

receptionist responsibilitiesld. However, Mr. Mudrovich notedéh the appraisal that Ms.

Hobbs’ work was significantly changing. He then downgraded her 2011-2012 score bec
felt that Ms. Hobbs was already having troubl@perly performing her fiscal dutiesld.
Overall, he rated her performance as “satisigct Apparently, Mr.Mudrovich’s supervisor
George Vida, felt that Ms. ébbs’ mistakes were unacceptabkeccordingly,in October 2012
at the direction of Mr. \da, Mr. Mudrovich placedMs. Hobbs on an “employe
improvement/success planld. at 14 and Dkt. #107, Ex. H at 164:17-22.

According to Ms. Hobbs, Mr. Mudrovich treated Ms. Hobbs differently than
coworkers, “all of whom were Caucasian.” tD¥127 at 2. She asseithat Mr. Mudrovich

refused to give her clear instructions about tshe was to perform her job, or allow her
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attend staff meetings. Dkt. #114 at § 4. She bedidne was overly criticalf her work. Dkt.
#127 at 2. She states that once she followsdnistructions, he would “come up with a né
way he wanted her to do the taskd. Ms. Hobbs felt like she codilnot do anything right in
Mr. Mudrovich’s eyesld.

Ms. Hobbs also asserts that Mr. Mudrovich’s attitude towards her “trickled down]
the workgroup, causing Ms. Hobbsfael alienated from her coworkers. Dkt. #127 at 3.
said she would regularly overhear her coworkalisng about her behind her back, she was
welcome to have lunch with them, and she wagn@vited to their wikplace-related socia
events. Dkt. #123, Ex. 1 at 83:10-13 and 101:2-12. Ms. Hobbs also alleges that her co

received reclassifications of their fitins and titles while Ms. Hobbs did ndtDkt. #127 at 3.

PW

into

She

not

workers

While the improvement plan was inagk, Mr. Mudrovich documented numerqus

mistakes made by Ms. Hobbs. Dkt. #104 at  822nd exhibits theretoAt the end of the
improvement plan, Mr. Mudrovich concluded tihs. Hobbs could not perform adequately
a fiscal specialist and recommended her teation. Dkt. #104 at 34 and Exs. C and
thereto. Ms. Hobbs was dischargeam employment by Mr. Kehoeld. During Ms. Hobbs’
Loudermillhearing, Ms. Hobbs and her attorney infechMr. Kehoe that she believed she W
being discharged because of her race and thite fllegations” were made about her mista
Dkts. #101 at § 14 and #107, Ex. H at 135:5-186: However, she did not appeal H
discharge. Dkt. #107, Ex. H at 135:5-137:2.

i

I

2

In her response brief, Ms. Hobbs stateat tthe was told that her African Americ
coworkers who all sat in a row in a workgroseparate from her own were referred to
“nigger row.” However, her citation to the record does not support that state®eabDkt.

#114 at 1 4. In fact, nowhere in Ms. Hobbstldeation does she make such a statem8et
Dkt. #114. The Court also notes that Ms. Hololeglaration is not dad. Dkt. #114 at 2.
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C. Gwen Rhomes

Plaintiff Gwen Rhomes worked as a service representative for Qwest/Century Li

thirty-four years. Dkt. #107, Ex. F at 8:19-2%. 2006, after her retirement from Century Link,

nk for

Ms. Rhomes was hired by KCIT for successive temporary positions called “term limited”

(“TLT”) positions. Id. at 10:13-16, 10:19-11:1 and 11:18-12:15 and Dkt. #109 at T T 20-22.

Due to past litigation about thesage and failure to pay beiefto temporary workers, King
County regulates and limits the duration ofpdmyment for term limited employees. Dkt. #1

at 11 20-21.

Ms. Rhomes asserts that throughout heplegment she had to endure the pervasi

racial tensions that existed tine workplace. Dkt. #127 at &or example, when Ms. Rhomg
put up a poster in the office celebrating Bladistory Month, it was so unwelcome that s
took it down within hours of putting it up. Dkt. #1867 4. Ms. Rhomes also states that
workgroup was comprised of mostly African Antans and she heard it was referred tg
“you guys” or “those people.” Dkt. #123, Ex.a 33:10-20, 34: 4-10 and 34: 18-21. S
further states that when a Caucasian empldgensja Baren, was eventually transferred to
group, Ms. Baren said to Ms. Rhomes thatwlekgroup was now going tee “the blacks ang
the Jews” (since she was Jewishy. at 29:5-19.

Ms. Rhomes alleges that Mr. Kirouac wastigafarly offensive. Dkt. #127 at 8. SH
asserts that he regularly made denigratingroents towards the African American employe
often in front of the whole departmentd. She states that on onecasion he said that M
Rhomes and her African American coworkers did “monkey work” and referred to thg

“monkeys.” Dkt. #123, Ex. 5 at 31: 4-10 and 38t&- She has also statddht he would ofter

J
D9

her

as

he

the

|

e

es,

JJ

tM as

criticize how much Ms. Rhomes and her &fm American coworkers were being paid,
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implying that he thought they were paid too much. Dkt. #116 at § 4. However, she (¢
complain about Mr. Kirouac inrder to keep her johd.

In Ms. Rhomes’ workgroup, there was a roWwAfrican American employees who §
sat next to one another. Ms. Rhomesgatethat in early 2010 she was informed by

colleague that the other side thie building was referring tber workgroup as “nigger row.

jid not

/ a

Dkt. #123, Ex. 5 at 26:8-25, 28:6-17 and 29:5-12. Ms. Rhomes did not want to use the word

“nigger,” so when referring to the comnteshe replaced it with “minority.ld. at 26:10-12.
Ms. Rhomes expressed concern that she tardAfrican Americancolleagues were bein
referred to as “niggers” in the workplace ta Bapervisors, Barbara Ivery and Daryl Huid.
at 29:25-30:2 and 30:10-12. Ms. Rhomes missthat nothing was ever done about
complaints. Ms. Rhomes further states tha #fen brought her concerns regarding ra
hostility in the workplace tdir. Kehoe, but he also wer did anythmg about it.1d. at 50:14-18
and 51:15-17 and Ex. 3 at 59:21-24.

Ms. Rhomes alleges that after she comgldiabout racial hostility she was unable
get assigned to new projects under her TLT contrakt. #127 at 10. She also alleges that
timing of her TLT position was not accurately @mdhted by human resources, and theref
she was unable to be considefed new projects since her fileflected that her time wa
expiring at a time that was earlier thanstiould have been, malg her ineligible for
consideration for new project®kt. #116 at T 6. She allegestlshe worked for more than
year to get this error corrected.

In January 2010, Ms. Rhomes was informeal tthe would be rehired for her fin
assignment, and that her employment would end on June 30, RDED.J 22 and Exs. 8, 9 ar

10 thereto and #107, Ex. F at 61:13-23. Ms. Rhopestion ended as stated. Ms. Rhoni

ORDER
PAGE - 11

ner

cial

to

the

ore

S

a

al

d

1ES




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

was informed that she would not be hired iatwother position or extended to a final te
limited position because of budget concerns. Dkt. #107, Ex. F at 145:7-14.

Term limited employees may become carservice employees if their term limite
employment exceeds the permissible limit ie King County Code. Dkt. #109 at  20. I
term limited employee exceeds the three yeait,lihe or she may appeal to become cal
service permanent employee. Dkt. #109 a0y After her term limited position ended, M

Rhomes appealed to Ms. Whitfield to be mda as a permanent career service empld

because she exceeded the maximum tddnat 9 25 and Ex. 12 thereto and Dkt. #107, Ex.

at 62:19-21. Ms. Whitfield denied the appeMs. Rhomes then asked Mr. Kehoe to overt
Ms. Whitfield’s decision, but hdeclined because he did not kgk he had the thority to do
so. Dkt. #101 at 1 21.

Nicole Maley is Mr. Kehoe’s confidentiaksretary. Dkt. #101 at  23. According
Ms. Maley, in early June 2011, Ms. Rhomes telephoned Ms. Maley and began comg
about the end of her term limited position. tDK107, Ex. E at 36:18-37:1. Ms. Maley staf
that all she could do was refer Ms. Rhomes to HR, but Ms. Rhomes grew angry and Ms
ended the call.ld. at 37:2-38:6. Ms. Rhomes denies thlaé ever yelled at Ms. Maley. DK
#127 at 11. Ms. Maley then contacted Mmnisco in HR regarding the calld. at 40:7-24.
Subsequently, Ms. Maley received a second phone call from Ms. Rhomes, whig
characterizes as offensiveld. at 38:7, 40:7-24, 44:1-20nd 46:18-47:7. Ms. Rhoms

apparently called to continue to colaip about the end of her employment.

Ms. Rhomes also called Ms. hlaco to complain about ¢hend of her employment.

Dkt. #107, Ex. A at 43:16-47:10. According to M#anisco, Ms. Hanisco attempted to gat

information to assist Ms. Rhomes, but Ms.oRfes was so angry that it was difficultd.
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About two weeks later, Ms. Hanisco and MsoRtes spoke again on the phone. Accordin
Ms. Hanisco, Ms. Rhomes angrily attacked Manisco and accused Ms. Hanisco of failing
assist her. Dkt. #107, Ex. A 8B:16-54:12. Ms. Rhomes admikat she spoke “passionatel

to Ms. Hanisco, but denies that she wasr upset with her. Dkt. #127 at 11.

Ms. Maley discussed her interaction wiits. Rhomes with Mr. Kehoe. Dkt. #107, EXx.

C at 104:11-105:24. Mr. Kehoe also learnedhef phone call with Ms. Hanisco. Mr. Keh
then went to Ms. Ynzunza and told her tN&. Rhomes’ behavior was not acceptable ang
did not want her to work for KCIT. Dk #107, Ex. D at 114:4-115:5 and #109 at | 27.

In March 2013, Ms. Rhomes’ former supeorisMark Van Horn, asked Ms. Rhomes|
she would come to work for him for a short temssignment. As soon as Ms. Ynzunza lear,
that Mr. Van Horn had offered a temporary iios to Ms. Rhomes, she informed Mr. Kehg
SeeDkt. #101 at  25. Upon receiving the information, Mr. Kehoe told Ms. Ynzunza th
would not authorize the hiring of Ms. Rhomeschuse of her previous interactions with N

Maley and Ms. Haniscold. He directed that the offer matieMs. Rhomes be rescinded. M

Ynzunza told Mr. Van Horn and his supervisBob Micielli, that Mr.Kehoe would not rehire

Ms. Rhomes, and Mr. Van Horn was instrudiecommunicate the rescission to Ms. Rhon
Dkt. #109 at T 31.

Ms. Rhomes complained about the rescission of her job offer to the King C
Ombudsman. Dkt. #92 at T § 3-4. Ms. Rhonoeshplaint was assigned to investigator Ly
Anders. Id. at T 4. Ms. Anders concluded that it was more likely than not that Ms. Rhomg¢
exhibited offensive or aggressive behaviorewhalking with Ms. Maley and Ms. Hanisco, a
therefore those interactions wexeeasonable basis to rescthd job offer to Ms. Rhomedd.

at 1 1 4-6.
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1. DISCUSSION
A. Summary Judgment Standard
Summary judgment is appropigawhere “the movant sh@athat there is no genuine
dispute as to any material faartd the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986).In ruling on
summary judgment, a court does not weigh evideio determine the truth of the matter, put
“only determine[s] whether theiie a genuine issue for trial.Crane v. Conoco, Inc41 F.3d
547, 549 (9th Cir. 1994iting Federal Deposit Ins. Corp. v. O'Melveny & Meyed69 F.2d
744, 747 (9th Cir. 1992)). Materidcts are those which mighifect the outcome of the sujt
under governing lawAnderson477 U.S. at 248.
The Court must draw all reasonable inferes in favor of the non-moving partysee

O’Melveny & Meyers969 F.2d at 74#ev'd on other grounds512 U.S. 79 (1994). Howeve

=

the nonmoving party must make a “sufficient simmywon an essential elemt of her case with
respect to which she has the burdempmfof” to survive summary judgmentCelotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986). Furthgtlhe mere existence d scintilla of evidence in
support of the plaintiff's position will be insuffemt; there must be evidence on which the jury
could reasonably find for the plaintiff Anderson477 U.S. at 251.
B. Equal Protection, Free Speech, Emotional Distress

As an initial matter, the Court dismissBkintiffs’ equal protection, free speech and
emotional distress claimsSeeDkt. #1, Ex. 1 at § 1 4.5, 4.6 add’. Plaintiffs have failed to
address these claims at in their briefing. SeeDkt. #127. In addition, it appears that their
equal protection and free speech claimsewlerought only against William Kehoe, who has

been voluntarily dismissed asDefendant in thiaction. Dkts. #1, Ex. 1 at  § 4.5 and 4.6 and
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#32. Further, as Defendant ngt&aintiffs’ emotional distresslaim does not appear to |
distinct from their discrimin@on and retaliation claims andetefore should be dismissed f
that reason. Haubry v. Snow 106 Wn. App. 666, 678, 31 P.3d 1186 (Div. | 200
Accordingly, the Court turns to Plaintiffs’ reimang claims for discmination, retaliation ang
hostile work environment under Washington’ssLAgainst Discrimination (“WLAD”). Dkt.
#1,Ex.latf14.2,4.3and 4.4.
C. Discrimination/Hostile Work Environment

Washington’s Law Against Discrimination (“WLAD”) prohibits employers frg
discriminating against employees because o rar national origin (among other prohibit
classifications). RCW 49.60.180(3Prohibited discrimination includes harassment base
race which “unfairly handicaps aamployee against whom it isrécted in his or her worl
performance.”See Francom v. Costco Wholesale Co98. Wash. App. 845, 852-53, 991 P.
1182 (2000),as amended on reconsideratigheb. 29, 2000yuoting Glasgow v. Georgid
Pacific Corp, 103 Wash.2d 401, 405, 693 P.2d 708 (1985). In the context of emplo
discrimination, Washington courts have ftmshally found federal case law persuasi
Loeffelholz v. Univ. of Washingtot75 Wash. 2d 264, 274 n.1, 285 P.3d 854 (2012).
establish gorima facie hostile work environment claim, @aintiff must show the following

four elements: “(1) the harassment was unwalkeo(2) the harassment was because [plai

was a member of a protected class], (3) thadwmnent affected theres and conditions of

employment, and (4) the harassment is imputebllie employer.” Id. at 275. A plaintiff
claiming that she suffered an adverse emplayimaction because dfer race can avoig
summary judgment with either direct or cimstantial evidence that race was a substa

factor in that action.See Scrivener v. Clark Collegé81 Wn.2d 439, 33R.3d 541, 545-4¢

ORDER
PAGE - 15

e

1).

m

9%
o

4 on

yment
e.

To

ntiff

ntial




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(Wash. 2014). Direct evidea includes “discriminatorgtatements” and other evidence
discriminatory motive.Fulton v. Dep’'t of Soc. & Health Seryd69 Wn. App. 137, 279 P.3
500, 507 n.17 (Wash. Ct. App. 2012).

While Plaintiffs have alleged separatéaims for discrimination and hostile wol

of

k

environment under the WLAD, in opposition Befendant’s summary judgment motion they

discuss their claim only in terntd hostile work environmentSeeDkt. #127 at 13-24. Thu
the Court analyzes the claim in the same terms. For the reasons discussed herein,
now finds that Plaintiffs fail to produce any evidendirect or circumstantial, that any of t
adverse employment decisions of which they complaere motivated by racial animus, or th
they were subjected to a rabtyahostile work environment.

It is first important to note that although Pld#iist provide citations to the record in th

“Statement of Facts” sectioof their opposition briethey fail to citeto the recordat all in their

S

he Court

he

at

e

legal argument sectiorSeeDkt. #127 at 13-24. The “party opposing summary judgment must

direct [the court's] attention to specific, triable fac&,Cal. Gas Co. v. City of Santa AR86
F.3d 885, 889 (9th Cir. 2003), and the reviewingrt is “not required to comb through tk

record to find some reason tongea motion for summary judgmentarmen v. San Francisc

Unified Sch. Dist.237 F.3d 1026, 1029 (9th Cir. 2001) (quotifaysberg v. Pac. Nw. Bell Tel.

Co, 840 F.2d 1409, 1418 (9th Cir. 1988)n examining the “factsasserted by Plaintiffs, th
Court finds that Plaintiffs not only mischaracterize the evidence before the Court, they
direct the Court to specific, triable factufficient to defeat summary judgment.

Plaintiffs argue that Ms. Hobbs and Ms. Jemk create a triablesse of fact as tq

whether they were subject &ohostile work environmenrit.Dkt. #127 at 15. Specifically, the

3 Based on this argument, the Court underst@dmtiffs to be wihdrawing or waiving any
claim of hostile work environment with respectMis. Rhomes. It is also undisputed that N
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argue that they were singled out from the mafstheir Department based on their race,
evidenced by referencesttweir group as “nigger row,%ou guys,” or “those people.1d. The
record does not support this argument.

First, nearly all of the conduct on whichdlctlaim is based occurred prior to Augy
2010 when Mr. Kirouac was employed by KClIThdéed, with respect to the terms “you guy
Plaintiffs cite to one conversation betwedn. Jackson and Mr. Kit@ac about providing goo
customer service behind a locked door. DBKit23, Ex. 2 at 44:7-45:23. Nothing about t
conversation suggests racial animus. Furttier,Court finds no evahce of any continuou
reference to Ms. Hobbs and Ms. Jackson inraghkory manner as “you people.” Plaintif
rely on an account by Ms. Rhomes whereityarhg man” apparently called the help desk §
informed Ms. Rhomes that Ms. McCollum-Wallace had told him that a ticket had
“misissued by those people.” Dkt. #123, Ex.at 33:13-34:21. Ms. Rhomes apparer
perceived that to mean “those blacksd. at 34:9-21. Without more, the Courts finds noth
in the record to support Plaifi§’ assertion that the commewas made with racial animus.

Plaintiffs’ argument that even a singlenoment in the workplacean be sufficient tg
defeat summary judgment is alsat persuasive. Plaintiffs rely dal-Hakem v. BJY Inc415
F.3d 1068 (9th Cir. 2005) to support their assar Dkt. #127 at 15-16. However, in th
case, the court of appeals noted that etreough the comment at issue did not apg
particularly severe, “there was unrefuted evice” of the frequency and pervasiveness of
individual defendant’s conduchd that he continued to uttdre demeaning phrase on sevg
occasions.El-Hakem 415 F.3d at 1073. The case doesatlress situationshere there was

only a single uttered comment.

as

and

been

ng

at

ear

the

ral

Rhomes did not work for King County aftdune 30, 2010, which places her complaints

beyond the statute of limitations. Therefore @ourt dismisses any hids work environment
claim brought by Ms. Rhomes.
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The Court also finds a ladlf evidence supportg the assertion tha&laintiffs were
referenced in derogatory terms by others. NlgtaPlaintiffs never heard the phrase “nigg
row” or “minority row” themselves. More iportantly, they fail tgprovide any testimony by
anyone other than Ms. Jackson and Ms. Rhomeghbgtwere ever told of the comments.
fact, even Ms. Hobbs’ declaration in supporhef opposition is devoid of any statement t
she heard the comment from anyorseeDkt. #114. Ms. Jacksonadtified two people whd
allegedly told her about the comment — KBalnks and co-Plaintiff Gwen Rhomes. Dkt. #1
Ex. 2 at 57:16-20. There is nothing in the rectsom Mr. Banks himself regarding what

heard or did not hear, or what he may have kiéd Jackson. Ms. Rhomes admits that she

did not hear the phrase directut heard it from someone els®kt. #123, Ex. 5 at 28:6-17.

Again, there is nothing in the record from anyetee regarding what he or she may have
to Ms. Rhome$.

Plaintiffs rely on a Second Circuit case foe ffroposition that thegeed not be preser
to hear the racial slur in ordéo suffer from a hostile work environment. Dkt. #127 at
That caseSchwapp v. Town of Avpfhl8 F.3d 106 (2nd Cir. 1997), is not persuasive in
circumstances of this case. $thwappthe court noted that the record contained evidend
eight comments made outside of thlaintiff's presence, which weseipported by find parties.
Schwapp118 F.3d at 108. The court of appeals fotlvad these comments presented issug
triable fact in light of theother evidence that Plaintiff kasuffered from a pervasive af
continuing pattern of conductd.at 111. As further discussed hierghat is not the situatio

in this case.

* The Court does not suggest that these termsatr offensive. Rather, the Court conclug
that evidence supporting the assersionade by Plaintiffs is lacking.
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Likewise, the Court finds no pporting evidence in the record that Plaintiffs wg

referred to as “monkeys.” Ms. Rhomes assids Mr. Kirouac referred to them as “monkey

ere

S

in a group meeting. Notably, Plaintiffs do nobyide Declarations or other sworn testimony

of any other individuals who heard this commhe Moreover, Defendants concede that |
Kirouac did use the term, but the context of discussingl@ok entitled “The One Minutg
Manager Meets the Monkey” by Ken Blanchardwinich the author calls workplace probler

“monkeys.” Dkt. #134 at | 3. Others havdifesl that Mr. Kirouac used the term “monke}

only in the context of workplace problems. Givelaintiffs’ failure to point to any other time

in which Mr. Kirouac or any other King Coynemployee used the term, the Court finds

triable issue of fact pcluding summary judgment.

VIr.

A1”4

=

S

no

In addition, the Court finds that Ms. Hobhas undermined her own claim of hostlle

work environment. In her depition in this matter she hasrded that anyone at King Coun|
ever made a racially-offensive comment to herthat anyone had made comments to her
she found offensive for any reason. Dkt. #107,Hbat 91:15-20. She aldestified that she
had “very limited” personal intactions with Mr. Kirouac.ld. at 91:21-25.

The Court also finds inadequate evidencéhim record to suppbMs. Hobbs’ claims
that Mr. Mudrovich subjected her to racial htigti Ms. Hobbs argues that as the only Afric
American working for Mr. Mudrovich, she wasréed to perform remedial jobs like cleani
the supply room and moving boxes, and titwas overly critical of her work.Dkt. #127 at
15. She also asserts that Mr. Mudrovich suppotie reclassification ahe jobs of her co
workers but not her, and that she is the only person he ever put on a performance impr

plan. Id. These allegations are refuted by the record.

> Ms. Hobbs also makes the blanket assertion‘aiiatof her coworkersvere Caucasian. Dkt.

#127 at 2. That does not appear to be tAparently, Ms. Hobbs worked for a diverse gro
including many Asian Americans. Dkt. #131 at T 4.
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First, the record demonstrates thitr. Mudrovich imposed the performang

improvement plan at the directiaf his supervisor, Mr. Vida. Dk#104 at § 14.Further, he
addressed performance issues with o#maployees as well as with Ms. Hobbkl. at T 17.
Moreover, Mr. Mudrovich documented and sugpdrthe errors made by Ms. Hobld. at §
19-33 and exhibits thereto. Meobbs provides no @ence to contradict those document
errors, nor has she provided any evidence dhngt other co-worker of hers was making 1
same mistakes but was not disciplined forSecond, Ms. Chou made the decision to reas

Ms. Hobbs to fiscal specialist work at Mr. iae’s direction, and ivas Mr. Kehoe who mad

the decision to terminate Ms. Hobbs. DktsO®ht § § 10-13 and #1321t § 3. Third, tasks

such as cleaning the supply room and the kitolhere shared by evarge and every sectiof
Dkt. #131 at § 9 and Ex. E thereto. Finally, ¢hir evidence that other Caucasian employ
also did not receive requestedlessifications. Dkt. #131 at 6 and Ex. C thereto. Itis

important to note that Mr. Mudrovich d®eot determine who is reclassifield. at { 5.

Finally, Plaintiffs have provided no ewdce of any ongoing hostility within the

applicable limitations period. Plaintiffs do nospute that their claims are subject to a thr
year statute of limitationsCompareDkt. #91 at 14with Dkt. #127 at 18. The instant lawsl
was filed on June 26, 2014, in King County Superior Court. Dkt. #1, Ex. A. Includin

claim filing statute that applies to Washingtonnmuipal entities (which extends the limitatio

period by 60 days), the limitations date isrih@6, 2011. Plaintiffsargue that the condug

occurring before that date should be con&deas part of an ongoingolation. Plaintiffs’
argument fails because they have not provided adequate evidence of any hostile
occurring before April of 2011, and they havédefd to demonstrate anmglated conduct afte

2011. Ms. Hobbs argues that Mvudrovich subjected her tacial harassment starting
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2008 and continuing until 2013. As discussed apthese allegations are not supported by

record. Likewise, Plaintiffs provide no evidenthat Ms. Jackson wasubjected to condug

prior to April 2011 that continued beyond that date.

For all of these reasons, Plaintiffave failed to demonstrate eithgorama faciecase of

discrimination/hostile work environment orath Defendant did nohave legitimate, nont

discriminatory reasons for the various actions nakéh respect to each Plaintiff. In additio
even if Plaintiffs could demonstratepaima faciecase, they have failed to show any pretg
As a result, their discrimination/hostile vikceenvironment claims must be dismissed.
D. Retaliation
Finally, the Court turns to Plaintiffsetaliation claim. To establish@ima faciecase

of retaliation under the WLAD, the employee mehbw that (1) shengaged in statutorily

protected activity; (2) the gnmoyer took some adverse ployment action against the

employee; and (3) there is a causakIbetween the protected activity aheé adverse action.

Hines v. Todd Pac. Shipyards Cqra27 Wn. App. 356, 374, 112 P.3d 522 (2005). In

the

>

pXt.

case, Ms. Jackson and Ms. Rhomes assertstifégred retaliation after complaining about their

alleged racially hostile work environmeéhtDkt. #127 at 21.

With respect to Ms. Rhomes, Defendant does not dispute that she engaged in p
activity. Dkt. #91 at 15. However, Defendaagues that she has failed to provide 3
evidence of a causal link between her proteatdivity and King County’s rescission of its jg
offer to her in 2013. The Court agrees. Nhomes points to no evidence in the rec
supporting even an inference of retaliation. t.OKL27 at 22. In fact, the only allusion s

makes to retaliation is her belief that M¥nzunza had previously labeled her ag

® Based on this argument, the Court underst@iaistiffs to be wihdrawing or waiving any
claim of retaliation with resgrt to Ms. Hobbs, and therefore dismisses any such claim.
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“troublemaker.” Dkt. #127 at 22. It is ueer whether she believéds. Ynzunza actually
made the decision to rescincttbffer, however, she states:

Ms. Rhomes was offered the position when Ms. Ynzunza, who had

previously labeled Ms. Rhomes as eoliblemaker,” was out of the office.

When Ms. Ynzunza returned to work and learned that Ms. Rhomes had

been hired, she demanded that the offer be rescinded.
Dkt. #127 at 22-23. Without any citation to tleeord, Ms. Rhomes then states in conclug
manner that she “provide[s] sufficient detadt the hostility and retaliatory documents
enable a trier of fact toonclude that retaliation occurradd that the County’s asserted reaj
is pretext.” Dkt. #127 at 24.

The record does not support Ms. Rhomes’ risges. First, it is undisputed that M

Ynzunza did not make the decision to rescind Ms. Rhomes’ job offer. That decision wa

by Mr. Kehoe. Dkts. #107, Ex. D at 114:4-11%6d #109 at 1 27. Further, there is

evidence that his reasons for rescinding diffter were pretextual. Indeed, King Coun

Ombudsman investigator Lynn Anders concludledt it was more likely than not that Mg.

Rhomes had exhibited offensive or aggresbegavior when talking with Ms. Maley and Ms.

Hanisco, and therefore those interactions weemaaonable basis to rescind the job offer to
Rhomes. Dkt. #92 at T 1 4-6. Ms. Rhomesvjales no evidence to the contrary, and adr
that she speaks “passionately.” Dkt. #1271 At Accordingly, Ms. Rhomes fails to statg
prima facieclaim of retaliation.

With respect to Ms. Jacksahere is no evidence in the reddo support her contentio
that she was not promoted to a lead custmrerice position because of her EEO compla

Indeed, she was one of the finalists for fwesition, but was outsced by the person wh

ory
to

50N

5.
5 made

no

[72)

Ms.

nits

a

int.

o

ultimately received the job. Dkts. #93 at | d #109, Ex. 6. Ms. Jackson herself has admifted

that she did not perform as well as she would Hie&l in her interview. Dkt. #99, Ex. 1 3
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75:22-76:12. Further, Ms. McCollum-Wallacedhlbeen working in IT customer service &

technical support since 1989 (22 yeaf experience at the time), and Ms. Jackson agree;s

she was qualified to be the coister service lead. Dkt. #9Bx. 1 at 77:13-79:2. Although M$

Jackson continues to claim that she met registam getting the raw scores from the intervi
process, she does not deny that she ultimately received them or that they support {
McCollum-Wallace was the highest scoring candidate. Likewise, Ms. Jackson provig
evidence supporting her conclusatatement that she was “the most qualified candidate” g
than by referencing she had over 15 years of estpegi Finally, Ms. Jackson points to the f
that Mr. Heath was on her first interview panel and suggests this is the reason she

receive a promotioh. Yet, she provides no evidence pliting that Mr. Heath actually cd
ranked her in first place for the position.cadrdingly, Ms. Jackson also cannot mak@iena

facie case of retaliation.

For all of these reasons, the Court finds ®laintiffs have failed to produce sufficie
evidence of a causal link betweteir protected activiess and any adverse employment acti
As a result, their retaliatiotlaims must be dismissed.

V. CONCLUSION

Having reviewed Defendant’s motion, Plafifst opposition thereto, and Defendant

Reply in support thereof, along with the accompanying Declarations and Exhibits a

remainder of the record, ti@ourt hereby finds and ORDERS:

” Ms. Jackson also appears to raise o#egations of retaliatory conduct by way

Declaration, such as a compliathat her pay decreased @15 based on a lower performan
appraisal score. Dkt. #115 at 1 6. Howewtre does not discuss this issue at all in
opposition brief. As noted above, the Court is “remuired to comb through the record to fi
some reason to deny a nwotifor summary judgmentCarmen v. San Francisco Unified Sq
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (quotigrsberg v. Pac. Nw. Bell Tel. C840
F.2d 1409, 1418 (9th Cir. 1988)). Accordingly, ®eurt will not furthe address the issue.
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1. Defendant’s Motion for Summary Judgme(itkt. #91) is GRANTED and all o
Plaintiffs’ claims are dismissed in their entirety.
2. This matter is now CLOSED.

DATED this 7th day of January 2016.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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