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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

CASSIE CORDELL TRUEBLOODet
al.,

Plaintiffs,
V.
WASHINGTON STATE
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES et al.,

Defendans.

The Court has received and reviewed:

1. Plaintiffs’ Second Motion for Civil Contempt of Couttrderedin-jail Evaluation

Deadlines (Dkt. No. 427);

2. DefendantsResponse to Plaintiffs’ Second Motion for Civil Contempt of Court-

CASE NO.C14-1178 MJP

ORDERON PLAINTIFFS’
SECOND MOTION FOR CYIL
CONTEMPT: JAIL-BASED
EVALUATIONS

Orderedin-jail Evaluation Deadlines (Dkt. No. 442);

3. Plaintiffs’ Reply on Motion for Civil Contempt of Cou@deredin-jail Evaluation

Deallines (Dkt. No. 449);

Doc. 506
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including all attachments and declarations, plus relevant portions of the court record;

additionally, the Court heard eeurt testimony and oral argument related to Plaintiffs’ motiop.

Summary

On April 2, 2015, the Court wrote tii@lowing summary at the conclusion of the trial in

this matter:

The State of Washington is violating the constitutional rights of some of its most
vulnerable citizens. The State has consistently failed to provide timely tamope

evaluation and restoiah services, services needed to determine whether individuals

understand the charges against them and can aid in their own defenses, whicles r
in order for them to stand trial. By failing to provide competency evaluation and
restoration servicesithin seven days of a court @ the State fails to provideoth the
substantive and procedural due process required by the Constitution. Our jails are
suitable places for the mentally ill to be warehoused while they wait for sendeds
are rot hospitals, they are not designed as therapeutic environments, and they are
equipped to manage mental illness or keep those with mental illnesbdmm
victimized by the general population of inmates. Punitive settings and isolation for
twenty-three hours each day exacerbate mental iliness and increase the likelihdlod
individual will never recover.

The Department of Social and Health Servicas leen hampered in providing these
required services by insufficient funding for beds and personnel. Without these
resources, they cannot collaborate and coordinate with the other agencies and cou
involved in the criminal mental health system.

Dkt. No. 131, Findings of Fact and Conclusions of Law (“FOFCOL”) at 2.

The Court ordered the Defendants to cease violating the constitutional riglatssof ¢
members by reducing wait times. The Defendants were given nine months tg.caimgl
Court further tated:

The Department of Social and Health Services has failed to change its procedures
respond to this ongoing crisis, and has routinely defied the orders of Washingtan’s
courts, a practice that has resulted in hundreds of thousands of dollars in contempt
The Department continues to fail to make significant progress in implementing ey
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! This was later amended fourteen dayfor in-jail evaluations (See Dkt. No.304.)
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reforms recommended by auditors and experts. The Department has failed teeplin a
for growth in the demand for competency services, which hasased every year for
the last decade, and has failed to show the leadership and capacity for innovatson that
required to address the crisis. Other states and counties have been able te meet th
constitutional requirements, and so can the State of Washington.

Id.at 3
Since the time of trial, the Court has modified its time for evaluations to be completed. |
extended the time for compliance based upon the Defendants’ negotiated atgewithehe
Plaintiffs, andbased upon Defendants’ represeptaiand promises. The Defendants have
failed to meet all deadlines, including those set by themselves. Their exausés the same
and their planning remains inadequate. They were given every opportunity to adofitegtepq
would ameliorate this crisiby doing the following:
(1) Expanding the pool of professionals who can do evaluations for competency.
(2) Developing a certification process to train the expanded pool of professionals.
(3) Setting up a cadre of contract professionals who could respond to increases in demand
and adequately paying reasonable rates in order to attract them
(4) Utilizing newly-hired staff to meet the demand
(5) Developing programs to divert class members out of the criminal justice system
The Court continues the order of contempt and ira®#he fines. The Department’s
lack of effortis frustrating, particularly in light of multiple studies and consultants offering
concrete solutions that have not been acted upon, and in light of deadlines and other promises
which Defendants themselves hamade and not keptAs a result of these failures, Defendants
continue to amass fines for their contempt, fines which are funneled into a fund in thteyReég

the Court. The Defendants’ contempt paytseare being usdd fund programs agreed to by
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the partis providingservices for and benefits to the class members which Defendants (des|
statutory, constitutional and court mandates) have been unable to furnish.

Our most vulnerable population, those with mental health needs, deserve the prote
the Constitution and the provision of services to which they are entitled, not the oraging f
dragging and rationalizing which Defendants have exhibited to date. The question&wB
prefers to pay millions of dollars to the court treasury rather than honor thewtomsai rights

of the mentally ill population it is mandated to serve remains unanswered.

Findings of Facts

1. Defendants have failed to come into compliawdé the timelines for ifail evaluationdor
each andwery month since the Court’s original order was issued on April 2, 2015.

2. The Court allowed the Defendants time to comply and repeatedly allowed them to set
timelines and plans for compliancese¢ Dkt. Nos. 186, 329, and 408.)

3. Each and every deadlingas missed, resulting in a total %696,500 being collected in
fines and penaltie® date.

4. As of June 2017, only 46.2% of the class members waiting in jail recenely service
(See Dkt. No. 442, Department’s Response to Plaintiffs’ Motion for Civil Contempt of Cq
Ordered Jail Evaluation Deadlines, at 11); the remainder of the class memaltedbeyond
the mandated timir services in jajlincreasing their distress, slowing the criminal justice
system, and increasing the costs for the counties housing these inmates.

5. At the time of trial, the Court found the follovgr‘From 2001 to 2011, Washington has sq
an eightytwo percent increase in the demand for competency evaluations. Demand fo

competency services has grown, and is expected to continue to grow, at aigdtetoften

pite

ction of

new

burt-

en
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7.

9.

percent per year. In addition to yearly growth, there are seasonal filictuia the demand
for services each year(Dkt. No. 131, FOFCOL at 2.)

The Defendants claim that their inability to comply is explained by the incre#fse in
demand for competency orders generated by the juddks atate and seasonal “spikes.”
Yet this was anticipated in 2015 at the time of trial and each study following tHeteehst
continuingincreases.

While the Defendants have hired a number of evaluators, they have not adequatelgdors
the needand the new staff has not been productive enough to meattkasingdemand.

In 2015, the average numberadaluationordersper month(jail-based and inpatient) signe
by the courts wa240.4. In 2016, the average number of orders signed by this eas
295.1. In 2017 (through August 2017, the average weé22.4. Office of Forensic Mental
Health Services September 29, 2017 Monthly Report to Court Monitor; Tables 3A and
10-112

Whendataregarding montly averages is limited to iail evaluations-thesubject of this
motion and order thefigures are as follows: In 2015, the average number giilin-
evaluation orders per month issued by the courts was 222.3. In 2016, the average nuf
in-jail evaluation orders signed by the courts totaled 268.3. In 2017 (through August o
2017), the average number ofjal evaluation orders issuing from the courts was 29146.
the time of theAugust 11, 2017 hearing, the number of evaluators tothleg-eight
(Testimony of Dr. Kinlen; August 11, 2017.) If each evaluator were accomplisteng t

modest goal of completing 10 evaluations a month, it would be sufficient to meet curre

2This report is routinely prepared and delivered to the Court Monitor ¢arsiion her quarterly reports to the Cou
Since the latest quarterly report has not yet been filed, the Court agther®=ptember 29, 2017 Monthly Report
this order as Atizhment A.

pdict

3B at
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10.

11

.In January 2017, this Court conducted a three-day evidentiary hearing to gatheatioforn

demand. While the increase is more than expected based oas2iddates, it does not
explain why the percentage of evaluations completed in a timely manner hasddse
significantly. Aprojection ofal0%increaseper year(starting at the 2015 figure of 222 in-
jail evaluation orders/monthyould have lead one to expdtiat the number of anticipated
orders signedbr in-jail evaluations would increase to 268 per month by August of 2017.
The current average of an exfain-jail evaluationger month (based on the 291/month
average reported by DSHS) would not account for the dramatic decrease in theageroér
evaluations completed in a timely manner.

The Department offers no dgpation and no projections for the number of staff that will
neededo meet this increased demandefendants are not optimizing the resources they
currently possess by using the staff they do have efficiently. The Depattasend
satisfactory explaation for its inability to do so, even at current staffing levels. Nor is th
Department able to explain why simple human resources calculations concer@tgnsc

sick leave and other indicators of availability could not be tracked and anticip&ted.

competent human resources planning has been done to respond to increases in demand for

services. Nor are Defendants scheduling their current evaluators at tinceswehid
synchronize with the availability of other necessary players in the syaténas defense

attorneys, translators, and pretrial service officers; i.e., nights and ma=seke

regarding Defendaritsompliance. Defendants provided conflictingtimony regarding
whether hiring additional evaluators would ensure complianceimvjtil evaluation

requirements

ORDER N PLAINTIFFS’ SECONDMOTION FOR CIVIL CONTEMPT: JAIL-BASED EVALUATIONS - 6
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12. Andi Smith from the Governor’s Office conceded that their own data “suggestegkttiag

13.When asked when DSHS will reach compliance, Assistant Secretary Reyesltekg did

14.The understanding on the part of the Department of what is needechply with the

15.The Court Monitor has submitted three repori3kt(Nos. 171, 180, 414-) In each of these

more evaluators” was part of coming into compdi@ with the Court’s orders. (Dkt. No. 42§

Cooper DeclEx. Gat 35) Interim DSHS Secretary Lashway testified, “[hiring evaluators

is an area that we probably need to over-hire” to timely respond to spikes in demands
services(Cooper DeclEx. Hat 523) Dr. Ward testified that two years after trial there arg
still not enough evaluators to respond to the demand for competency evaluations. (Cd
Decl.Ex. | at 244) Dr. Ward went ono testify, “there is a number of evaluators that we
could hre on the jaHbased evaluations that would absolutely solve the jail problelah. at(

235) However, Dr. Ward admitted that he has not asked for more evaluédoet.Z47.)

not know nor had she conducted a study to determine how many evaluators would be
to come into compliance. (Cooper Ddek. Gat 100, 114. When asked by this Court
regarding why more evaluators had not been requested, Dr. Kinlen testifibé thd not
believe that additional staff are neede@odgper DeclEx. Hat 385-386. Dr. Kinlen was

also uncertain regarding what number of evaluators were necessary to apowariptiance.

(1d.)

requirements of the Constitution and the orders of this Court is no better curremtiyvtiag

in January 2017.

reports she has proposestommendations to reduce wait times fojaih evaluations
including: hiring a cadre of evaluators to reduce backlog, diversifying the polohiafans

who can perform evaluations, and increggdihe reimbursement amount to create more

A\~

4
—_

for

A%

oper

needed
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incentives for county-based panel of evaluators. (Dkt. 171 at 3RK23180 at 8-10, 33;
Dkt. 414-6 at 11-12. Defendants have failed to implement these recommendations fron

Court Monitor and her experts.

16. At the January status hearings, Kinlen testified that while he was aware of the Court

17.

18.

Monitor’'s recommendation, he did not hire a contracted cadre of evaluators to address
backlog. Cooper DeclEx. | at 331-332. Dr. Kinlen also testified thatehhad been unable
to hire the evaluatot® which the parties stipulated September 2016 to help Defendants
reach compliance(ld. at 355-356. Ultimately, he testified that Defendants also failed to
meet the stipulated benchmarks to achieve complidliceit 357-358.)

On February 1, 2017, Defendants submitted a proposed compliance plan. (Dk). 361-1.
Under the sectioantitled“Increase Competency Evaluation Capacity,” Defendants
explained that they were still in the process of hiring additional evaludtbrat 8)
Defendants note that twelve additional evaluators may increase its “capacigt
evaluation timeliness ahdards” as well as “manage future spikes” in demand for
competency evaluatiofid. at 4)

Defendants’ compliance plan also explains that they were conducting addtitmrezch to
panel evaluators in counties eligible for DSHS reimbursement due to failu@vtdegor
timely in-jail competency evaluationgSeeld.) A review of the memo sent to counties
reveals the reimbursement rate remained at $800. Dkt. 383-8. Deferalamtohceded
“most counties have indicated lack of interest in pursuing fitismo at current rates.{Dkt.

384-1)

n the

the
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19.The Department has failed to even find out what a competitive market ratéesarea for
evaluations so that a cadre of reserve evaluators could be utilized to perfarragkss
when demand peaks or seasonattfliations occur.

20.Defendants’ attempts to contract for competency evaluators through a Rlequest
Information (RFI) Defendants was flawe(Dkt. 3611 at 4) The RFI asked bidders to
completein-jail evaluations within seven days, not the fourteen days required by this C
injunction. (Dkt. 303.)

21.All parties have cooperated with the Court and the Monitor to find and fiwma the
contempt paymentgrograns designed to benefit the class members and reduce the de
for jail-based evaluations.

22.Plaintiffs have not produced evidence establishing that requiring the assigrfraa
evaluator within 24 hours of the evaluation order would improve the timeliness of the
evaluations.

23. Plaintiffs have not produced sufficient evidence for the record regarding what waald bq

reasonable rate of payment to attract qualified temporary evaluators.

Applicable Law
In order for the Court to find a party in civil contempt, the “moving party has the bur
of showing by clear and convincing evidence that the contemnors violated a spatifiefinite

order of the court. The burden then shifts to the contemnors tondénate why they were

unable to comply.” E.T.C. v. Affordable Media, 179 F.3d 1228, 1239 (9th Cir. 1999) (quotir

Stone v. City and County of San Francisco, 968 F.2d 850, 856 n.9 (9th Cir.1992)). “The

contempt ‘need not be willful,” and there is no good faith exception to the requirement of

burt’s

mand

den

=4

g
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obedience to a court ordetrd re DuatDeck Video Cassette Recorder Antitrust Liti0 F.3d

693, 695 (9th Cir. 1993) (citation omitted).
Civil contempt is defined as “a party’s disobedience to a specific and definiteorder

by failure to take all reasonable steps within the party’s power to conhpdy."of Cetacean

Research v. Sea Shepherd Conservation Society, 774 F.3d 935, 945 (9th Cir. 20141 (eitin

DualDeck Video Cassette Recorder Antitrust Litig0 F.3d 693, 695 (9th Cir. 1993)).

Substantial compliance with a court order is a defense to an action for civil pbntem

Gen. Signal Corp. v. Donallco, In@87 F.2d 1376, 1379 (9th Cir. 1986). “If a violating party

has taken ‘all reasonable stepsttmply with the court order, technical or inadvertent
violations of the order will not support a finding of civil contempd.”A party’s inability to
comply with a judicial order also constitutes a defense to a charge of civigunteT.C. v.

Affordable Medig 179 F.3d at 1239. The emphasis here isatiréasonable steps.” The

Department has made modest changes that have improved the wait times for class.miemk
in the improvement on the most pressing of the recommendations that it has failed.
A district court has the inherent power to hold aypar civil contempt in order to

enforce compliance with an order of the coS8tillitani v. United States384 U.S. 364, 370

(1966). See also United States v. United Mine Workers, 330 U.S. 258, 303-04 (1947). Cour

also have a “wide latitude” in detemming whether a party is in contempt of its ord&gford v.

Heckler, 741 F.2d 263, 266 (9th Cir. 1984). As such, it is up to the court to determine whet

entity is in contempt, and that decision is subject to abuse of discretion review. FTC v.

Affordable Media, LLC 179 F.3d 1228, 1239 (9th Cir. 1999nce finding a party in contempt

federal courts also have broad remedial powers to address noncompliance. Stgnand Cit

County of San Francisco, 968 F.2d 850, 861-62 (9th Cir.1992) (affirmingspawer to

er

ts

her an
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authorize sheriff to override state la#e also, e.g., Brown v. Plata, 563 U.S. 493 (2011)

(imposing prison population limit); Nat'l Org. for the Reform of Marijuana Lawslullen, 828

F.2d 536 (9th Cir. 1987) (affirming appointment ddpecial Master). When the least intrusive
measures fail to rectify the problems, more intrusive measures are justiiedrie, 968 F.2d at

861 (citing_Hutto v. Finney, 437 U.S. 678, 687 n.9 (1978)).

Civil contempt sanctions can be imposed for one or both of two distinct purposes: t
compel or coerce the defendant into compliance with a court’s order, and to comgensate {
complainant for losses sustained as a result of the contemnor’s noncomSiauitier v.
Heritage Bank720 F.2d 1141, 1147 (9th Cir. 1983). “Where a fine is not compensatory, it |

civil only if the contemnor is afforded an opportunity to purge.” Int'l Union, United Mine

Workers of Am. v. Bagwell, 512 U.S. 821, 829 (1994).

Civil contempt fines can take the form of per diem fines imgpdseeach day a
contemnor fails to comply with an affirmative court order, or of fixed fimgmsed and

suspended pending future compliargse Int'l Union, United Mine Workers of Am512 U.S. at

829. A court, in determining the amount and duratioa cbercive fine, must consider the
character and magnitude of the harm threatened by continued contumacy, and the probal

effectiveness of any suggested sanction in bringing about the result dedwddk®v Corp. v.

Execuair Corp 953 F.2d 510, 516 (9th Cir. 1992). “Generally, the minimum sanction neces

to obtain compliance is to be imposetti’ at 517.

Conclusions of Law

1. The Court has jurisdiction over the parties.

[72)

ssary
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2. Plaintiffs have demonstrated by clear and convincing evidence that Defeadairt

contempt of court. Defendants have failed to comply with the specific and definitmnport
of this Court’s orders requiring the timely completionmfail competency evaluations
within fourteen days of receipt of a court order or twenty-one days from thefddte court
order. Defendants have failed to take all reasonable steps to reduce wait timgsailfo
competency evaluations, and therefore have not taken all reasonable steps taodmply
have not demonstrated substantial compliance. Defendants have not demonstratey th
were unable to comply with the Court’s orders.

Defendants failed to hire sufficient staff to timely respond to the demaindjat
competency services. Defendants failed to diversify the types of medicagoofs
serving class members, and failed to secure sufficient temporary constattedrespond
to unanticipated increases in evaluation orders.

DSHS has repeatedly failed to meet the deadlines it sets for itself, inckwtingwait time
benchmark leading up to the compliance deadline.

In determining the amount and duration of a coercive fine tailored to this situagdDotirt
is mindful of the grave harms suffered by class members while incarcesated) for
servicesSee Dkt. No. 131 at 9-11. The Court is also mindful of Defendants’ lengthy hist
of failing to comply withcourt orders, and Defendants’ inability to provide the Court with
date by with compliance can be achieved. There is no other conclusion but that Defe
have chosen nao prioritize the constitutional rights of class members whaking
decisions as thow many evaluators arecessary to reach compliance and cease violatif
the constitutional rights of the classd how much compensation to offer those evaluato

suchthat the position is enticing enough to attract qualified applicants in sufficientensim

At t

pry

a

ndants

B
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The Court concludes that the fines now imposed, as detailed below, are the minimum
sanction necessary in order to obtain compliance.

6. The Court is hopeful that the Defendants will stop their procrastination and fafseses
and heed the adviad every expert to advise them. They must increase the number of
evaluators, expand the pool of types of professionals used to perform evelpigitrease
their productivity, and pay outside professionals a competitive rate fetaags.

7. The Court continues to hold Defendants in contempt, and imposes monetary sanctions
order to compel compliance with its orders. The monetary fines will increddaegpaid into
the court registry as per the Court’s previous order.

The fines are imposed on a per class member, per dayBaseach class member

Defendants shall pay a fine for each day spent waintijgl beyond the shorter of a) fourteen

days from their receipt of the court order ifofjail competency evaluation, or b) twerdge

days from the date the court order ifmfjail competency evaluation was signed. The daily fine

under either the fourteen or twgrone day standard shall be $7/6r each othefirst six days
of delay and $1500 starting the seventh day and every day thereafter.

The fines shall be deposited into the Registry of the Court after they acedadu
judgment, and shall remain in the Court’s Registry until further order from the. Cbherfines
shall be reduced to judgment once per month, or more frequently if the Court in its ahssoet
orders. The judgments shall bear interest at the federal statutory rate ufigidsatis

In order to facilitate payment of the contempt firntbe Court also imposes a reporting
requirement. On the fifteenth day of every month, beginning with the mohbtober,2017,
Defendants shall submit to the Court wait time data in a manner identical to the inpatient

competency services data. Additionally, Defendants shall submit a proposedticaicofl

5 1N

124
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contempt fines along with the wait time data. The proposed calculation shaly spe@mount
of the fine to be imposed, and shall contain all calculations performed by Defendanir itoor]
reachthe proposed number. As with the monetary sanctions, this monthly reporting reaquire
shall terminate upon Defendants’ achievement of substantial compliance witHdhe i
competency standard.

It is ordered that the Court will hold a further hearingifaresday, November 21, 2017
at 9 a.m. for the Director of DSHS and a representative of the Governor’s Office taragpe
report on the Department’s progress in person.

It is further ordered thaprior to the November 21, 2017 hearing, the Defendants
research the current rate for evaluatoreomparable locations and in this region and report

to the Court at the hearing.

The clerk is ordered to provide copies of this order to all counsel.

Nttt 2

Marsha J. Pechman
United States District Judge

Dated October 18, 2017.
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