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1 THE HONORABLE THOMAS S. ZILLY
2
3
4
5
6
7 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
8 AT SEATTLE
9l PAUL CLARK, )
)
10 Plaintiff, )
) Case No. 2:14-cv-01412-TSZ
11 V. )
) PRETRIAL ORDER
12|l GOLDEN SPECIALTY, INC. and SCOTT )
13| SWIGGARD, )  TRIAL DATE: OCTOBER 31,2016
)
14 Defendants. ;
15
16 * Pursuant to the Court’s April 4, 2016 Minute Order (Dkt. No. 56), LCR 16(1), and LCR

17| 16.1, Defendants Golden Specialty, Inc. (“Golden™) and Scott Swiggard (collectively,
18] “Defendants”), and Plaintiff Paul Clark (“Plaintiff”) (collectively, the “Parties™) submit the
19|| following Joint Proposed Pretrial Order.

20 1. FEDERAL JURISDICTION

21 The Court has subject matter jurisdiction in this matter under 29 U.S.C. § 1331 because
22|l Plaintiff has alleged claims under the Fair Labor Standards Act, 29 U.S.C. 201, et seq. The

23|l Court also has supplemental jurisdiction over the remaining claims under 29 U.S.C. § 1367.

24 TI. ADMITTED FACTS
25 The following facts are admitted by the Parties:
26 ) Golden employed Clark at its Bellingham, Washington office from June 30,
27|l 2011, until November 18, 2013.
PRETRIAL ORDER - 1 1420 FIFTH AVENUR, SDITE 420
Case No. 2:14-cv-01412-TSZ M

SEATTLE, WA 98111-9402
206.223.7000 FAX:206.223.7107
128874.0001/6785810.1

Dockets.Justia.com |


https://dockets.justia.com/docket/washington/wawdce/2:2014cv01412/204092/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2014cv01412/204092/111/
https://dockets.justia.com/

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Z, Plaintiff’s direct supervisor at the time of his hire was Ron McCulloch, who then
held the title of Business Development Manager.

o B Clark’s offer letter from Golden described his duties as “the office’s technical
leader, major point of contact with established clients, and will work with the Business
Development Manager and Regional staff to secure new clients, train and supervise team

members and to maintain corporate business processes.”

4, Plaintiff was hired as a Project Manager by Elemental Air, Inc. on December 2,
2013. |
. Plaintiff’s salary at Elemental Air, Inc. was higher than the salary he received at
Golden.
III. ISSUES OF LAW
A. Defendants submit that the issues of law are as follows:

L. Whether Plaintiff was properly classified as an exempt employee under the
executive, administrative, or learned professional exemptions of the Fair Labor Standards Act.

Z Whether Defendants changed the terms of Plaintiff’s employment because of
Plaintiff’s complaints about his exempt classification under the Fair Labor Standards Act.

3. Whether Defendants performed their obligations under Plaintiff’s offer letter
with regard to Plaintiff’s compensation.

4, Whether Defendants defamed Plaintiff with regard to the statements about
“partial truths and lies under the guise of questions,” Ex. 3 to Swiggard Decl., Dkt. No. 71-1,
and “types of lies that caused... grief,” Ex. 20 to Lipscomb Decl., Dkt. No. 72-1.

3 Whether Plaintiff had a contract for continued employment with Elemental Air,
and whether Defendants interfered with Plaintiff’s contract for employment with Elemental
Air,

6. Whether Defendants terminated Plaintiff in violation of public policy because of

his complaints about safety concerns in the workplace.
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B. Plaintiff submits the following issues of law.
None. The court has already determined all issues of law per orders Doc. 92 and Doc. 97.

IV. PLAINTIFE’S CLAIMS

At trial, the Plaintiff will pursue the following claims:

| Violation of the Fair Labor Standards Act (FLSA) in:

a. Failure to pay overtime wages to Plaintiff although he was not exempt,
and
b. Retaliation against Plaintiff for reporting violations of the Fair Labor
Standards Act;
2. Breach of contract with regards to Plaintiff’'s employment agreement with

Defendant as to salary increases;

3. Tortious interference with contract in Defendant intentionally causing the loss of
Plaintiff’s employment with Elemental Air;

4, Defamation in Swiggard’s statements about “partial truths and lies under the
guise of questions,” Ex. 3 to Swiggard Decl., Dkt. No. 71-1, and “types of lies that caused...
grief,” Ex. 20 to Lipscomb Decl., Dkt. No. 72-1.;

3. Violation of the Minimum Wage Act, RCW 49.46 for failure to pay all
compensation and benefits due, including overtime and salary increase, and plaintiff’s
entitlement to double damages; and

6. Wrongful discharge in violation of public policy.

V. DEFENDANTS’ AFFIRMATIVE DEFENSES

Without withdrawal or waiver of any aspect of any of their thirteen (13) affirmative
defenses, Defendants briefly summarize the following affirmative defenses, which they
anticipate that they will rely upon at trial:

1 Third Affirmative Defense — Legitimate Business Reasons. Defendants will

establish that the decision to terminate Plaintiff’s employment was based on a legitimate, non-

PRETRIAL ORDER - 3 LANEPOWELLPC
Case No. 2:14-cv-01412-TSZ el e

SEATTLE, WA 98111-9402
206.223.7000 FAX:206.223.7107
128874.0001/6785810.1




10
11
12
13
14
I
16
17
18
19
20
21
22
23
24
23
26
27

discriminatory reason, and no discriminatory or retaliatory factors motivated Defendants’
actions towards Plaintiff,

2 Fourth Affirmative Defense — Failure to Mitigate Damages. Defendants will
establish that even if Plaintiff engaged in some mitigation efforts at some points after his
termination, he did not adequately mitigate damages for all relevant periods of time.

= Seventh Affirmative Defense — Same Employment Action in Absence of
Protected Activity. Defendants will establish that even if Plaintiff establishes a prima facie
case of retaliation, Defendants would have taken the same action even in the absenée of
Plaintiff’s engagement in protected activity.

4. Eighth Affirmative Defense — Good Faith Defense. Defendants will establish
that even if Plaintiff is able to show that he was misclassified as an exempt employee,
Defendants reasonably determined that Plaintiff met one or more of the Fair Labor Standards
Act exemptions.

5. Twelfth Affirmative Defense — After Acquired Evidence. Defendants will
establish that they would have terminated Plaintiff’s employment based on evidence acquired

after his termination.

V1. PLAINTIFF’S WITNESSES

Without waiving and fully reserving their right to add to, subtract from, or otherwise
revise this witness list, Plaintiff identifies the following trial witnesses.
A. Expert Witnesses.

Plaintiff will not be calling any expert witness.
B. Fact Witnesses.

1. Paul Clark, Plaintiff, ¢/o counsel for Plaintiff.

Plaintiff Clark will offer testimony regarding all claims, defenses, and damages;
including but not limited to his job duties at Golden Specialty; his qualifications for his

position; his education and training to perform his work; his rate of pay; his work week hours;
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the structure of the Northwest office; the projects worked on during his employment with
Golden; his chain of command above and below him; 2013 changes to his chain of command;
his communications with Golden Specialty employees and managers regarding unsafe working
conditions; his communications with state regulators regarding unsafe working conditions; his
concerns regarding unsafe working conditions; his communications and concerns regarding
lack of overtime pay; his communications and concerns regarding possible data falsifications;
his attendance at meetings as required; his subordinates’ concerns regarding pay and working
conditions; his economic loss as a result of Defendants’ failure to pay him overtime; his
economic loss as a result of Defendants’ failure to pay him promised pay increases; his
economic loss as a result of Defendants’ termination of him; his economic loss as a result of his
loss of employment with Elemental Air; his job search efforts to obtain replacement
employment; his emotional and mental state after the loss of his employment; and his
knowledge of Golden’s efforts to defame him to third parties.

2. Tawny Clark, Plaintiff’s Wife, ¢/o counsel for i’laintiff.

Mrs. Clark will offer testimony regarding her relationship with Plaintiff Paul Clark; her
ability to observe Clark on a day to day basis in 2012-2015; her observations of Clark’s
emotional and mental state at the time of his termination from employment with Defendants;
her observations of Clark’s emotional and mental state in the months following his termination;
her observations of Clark’s emotional and mental state in the months following his separation
from employment with Elemental Air; impacts to the family finances as a result of the
terminations of Paul Clark.

3. Geoff Resney, Former Golden Employee, 219-765-3425.

Mr. Resney may offer testimony regarding his job duties with Defendant Golden; his
interactions with Paul Clark; his knowledge of Clark’s job duties; his own job duties; his pay
structure; challenges to his pay structure; Mr. Resney’s observations of Clark’s interactions

with his supervisors; Mr. Resney’s observations of Clark’s interactions with clients;

PRETRIAL ORDER -5 LANE POWELL rc
Case No. 2:14-cv-01412-TSZ R iy

SEATTLE, WA 98111-9402
206.223.7000 FAX:206,223.7107
128874.0001/6785810.1




10
11
1
13
14
15
16
L7
18
19
20
21
22
23
24
25
26
27

Mr. Resney’s observations of Clark on the job site; Golden’s stated reasons for terminating
Mr. Resney.

4. Holly Faulstitch, F ormef Golden Employee, 360-808-2605 — possible witness
only.

Ms. Faulstitch may offer testimony regarding her qualifications for the position for
which she was hired; her duties with Defendant Golden; her observations of the duties of Paul
Clark; her chain of command and oversight of her by Karen Swiggard; her working relationship
with Paul Clark; her observations of Clark’s interactions with clients; her observations of
Clark’s interactions with Golden Specialty employees; her knowledge of the Department of
Labor investigations and filings; her knowledge of workplace safety concerns and Golden
Specialty’s response to same.

5. Sebastian Wolfendale, Former Golden Employee, 222 Flora St.,
Bellingham, WA 98225, 425-802-0794.

Mr. Wolfendale may offer testimony regarding his qualifications for the position for
which he was hired; his duties with Defendant Golden; his observations of the duties of Paul
Clark; his chain of command; his working relationship with Paul Clark; his observations of
Clark’s interactions with clients; his observations of Clark’s interactions with Golden Specialty
employees; his knowledge of the Department of Labor investigations and filings; his
knowledge of workplace safety concerns and Golden Specialty’s response to same. Mr.
Wolfendale will also testify as to Clark’s work at Elemental, the fact that Clark secured work
for Elemental and laid the groundwork for the future work performed by Elemental. Mr.
Wolfendale will offer testimony regarding the reasons for Clark’s termination from Elemental.

6. William Martin, Former Golden Employee, 212() Michigan St., Bellingham,
WA 98229 - possible witness only.

Mr. Martin may offer testimony regarding his qualifications for the position for which

he was hired; his duties with Defendant Golden; his observations of the duties of Paul Clark;
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his chain of command; his working relationship with Paul Clark; his observations of Clark’s
interactions with clients; his observations of Clark’s interactions with Golden Specialty
employees; his knowledge of the Department of Labor invéstigations and filings; his
knowledge of workplace safety concerns and Golden Specialty’s response to same; his
termination from Golden Specialty.

7. Brian Durkop, 952-303-1969 — possible witness only/live or via deposition.

Mr. Durkop may offer testimony regarding Paul Clark’s work for Elemental, his
communications with Mr. Swiggard regarding Paul Clark, the limitations of Clark’s ability to
pursue clients due to Swiggard’s repeated threatening contacts.

8. Scott Swiggard, President, Golden Specialty, c/o counsel for Defendants.

Mr. Swiggard will offer testimony regarding his knowledge of Clark’s disclosures
regarding Defendant’s FLSA/MWS violations; his knowledge of Plaintiff’s reports regarding
workplace safety, and possible data falsification; Plaintiff’s work assignments; Plaintiff’s
positive performance; and the stated reasons for Swiggard’s termination of Plaintiff. Other
topics may be reserved for cross examination.

9. Karen Swiggard, CFO, Golden Specialty, ¢/o counsel for Defendants.

Mrs. Swiggard will offer testimony regarding her knowledge of Defendant’s business
and operations as well as communications and information about Plaintiff’s duties, position,
complaints, performance, and termination. Other topics may be reserved for cross examination.

10. Ron McCulloch, Business and Logistical Development Manager, Golden
Specialty, c/o counsel for Defendants.

Mr. McCulloch will offer testimony regarding his knowledge of Clark’s disclosures
regarding Defendant’s FLSA/MWA violations; his knowledge of Plaintiff’s reports regarding
workplace safety; and possible data falsification; Plaintiff’s work assignments; Plaintiff’s
positive performance; and the stated reasons for Swiggard’s termination of Plaintiff. Witness

will also offer testimony regarding the failure of Swiggard to confer with him as to the
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termination of Clark and Swiggard’s removal of Clark from McCulloch’s chain of command. .
Other topics may be reserved for cross examination.

11.  Troy Burrows, former Safety and Quality Assurance Manager, Golden
Specialty, ¢/o counsel for Defendants.

Mr. Burrows will offer testimony regarding his observations of the reports of Clark
during the November 2013 lunch that preceded the termination of Clark, his role in the
concerns of Clark regarding data falsification in the summer and fall of 2013, his observations
of lax compliance with his predecessor and Golden. Other topics may be reserved for cross

examination.
T2 Shaun Farris, current address unknown: Last known contact 540-494-0377.
Mr. Farris may offer testimony regarding: his qualifications for the position for which
he was hired; his duties with Defendant Golden; his observations of the duties of Paul Clark;
his chain of command; his working relationship with Paul Clark; his observations of Clark’s
interactions with clients; his observations of Clark’s interactions with Golden Specialty
employees; his knowledge of the Department of Labor investigations and filings; his

knowledge of workplace safety concerns and Golden Specialty’s response to same.

VII. DEFENDANTS® WITNESSES

Without waiving and fully reserving their right to add to, subtract from, or otherwise
revise this witness list, Defendants identify the following trial witnesses:
A. Expert Witnesses.

Defendants will not be calling any expert witness retained or specially employed to

provide expert testimony in this case.
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B. Fact Witnesses.
1. Scott Swiggard, President, Golden Specialty, c/o counsel for Defendants.

Mr. Swiggard will testify at trial regardiﬁg Plaintiff’s duties and exempt status while
employed at Golden; Plaintiff’s offer letter and the terms of compensation; Golden’s policies
and standard operating procedures, as well as Plaintiff’s failure to adhere to those policies and
procedures; his supervision of and interaction with Plaintiff; Plaintiff's duties and
responsibilities; Plaintiff’s attendance and availability problems; Plaintiff’s supervision of
employees in the Bellingham office; Plaintiff’s job performance, including third-party concerns
regarding Plaintiff; Plaintiff’s failure to consistently participate in management meetings and
related manager activities; the reasons for Plaintiff’s termination and the events of November
18, 2013; the statements he made about Plaintiff following Plaintiff’s termination;
communications with Elemental Air, Inc. and STAC; and other issues related to liability and
damages.

2. Karen Swiggard, CFO, Golden Specialty, ¢/o counsel for Defendants.

Mrs. Swiggard will testity at trial regarding Plaintiff’s financial performance; Golden’s
policies and standard operating procedures; her role overseeing timekeeping, pay, and
accounting matters; her observations concerning the termination of Plaintiff’s employment and
the events of November 18, 2013; Plaintiff’s failure to perform his obligations under his offer
letter; and other issues related to liability and damages.

3. Ron MecCulloch, Business and Logistical Development Manager,-Golden
Specialty, ¢/o counsel for Defendants.

Mr. McCulloch will testify at trial regarding Plaintiff’s duties and exempt status while
employed at Golden; Plaintiff’s offer letter and the terms of his compensation; Golden’s
policies and standard operating procedures, as well as Plaintiff’s failure to adhere to those
policies and procedures; his supervision of and interactions with Plaintiff; Plaintiff’s duties and
responsibilities in the Bellingham office, including the factual circumstances of his supervisory

relationship with Plaintiff during his employment; Plaintiff’s attendance and availability

O [
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problems; Plaintiff’s supervision of employees in the Bellingham office; Plaintiff’s job
performance; Plaintiff’s failure to consistently participate in management meetings and related
manager activities; the reasons for Plaintiff’s termination; and other issues related to liability
and damages.

4, Paula Metz, Reports Department Manager, Golden Specialty, c/o counsel
for Defendants.

Ms. Metz will testify at trial regarding Golden’s protocol for preparing testing reports;
her interactions with clients regarding testing reports; Golden’s policies and standard operating
procedures and Plaintiff’s failure to adhere to those policies and procedures; her interaction
with Plaintiff; Plaintiff’s duties and responsibilities with regard to data reporting; Plaintiff’s
attendance and availability problems; Plaintiff’s supervision of employees in the Bellingham
office; Plaintiff’s job performance; Plaintiff’s failure to consistently participate in management
meetings and related manager activities; and other issues related to liability and damages.

5. Troy Burrows, former Safety and Quality Assurance Manager, Golden
Specialty, c/o counsel for Defendants.

Mr. Burrows will testify at trial regarding his roles as QA/Safety Manager and Chief
Operating Officer at Golden; Golden’s policies and standard operating procedures; Plaintiff’s
failure to adhere to those policies and procedures; the System Improvement Plan (“SIP”)
process and SIPs prepared by or in connection with Plaintiff; alleged data falsification at the
AES project; his interaction with Plaintiff, including in connection with Plaintiff’s termination
on November 18, 2016; Plaintiff’s duties and responsibilities; Plaintift’s supervision of
employees in the Bellingham office; Plaintiff’s job performance; and other issues related to

liability and damages.
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6. Sara Williams, former Human Resources Coordinator, Golden Specialty,
c/o counsel for Defendants.

Ms. Williams will testify at trial regarding Plaintiff’s exempt status while employed at
Golden; Golden’s human resource department and its operations; Golden’s policies and
standard operating procedures and Plaintiff’s failure to adhere to those policies and procedures;
her interaction with Plaintiff, Plaintiff’s duties and responsibilities as a supervisor of the
Bellingham office; Plaintiff’s attendance and availability problems; Plaintiff’s supervision of
employees in the Bellingham office; Plaintiff’s job performance; and other issues related to
liability and damages.

% Scott Chestnut, former Project Manager for Golden Specialty, ¢/o counsel
for Defendants.

Mr. Chesnut may testify in person or via deposition excerpt regarding Golden’s policies
and standard operating procedures; Golden’s client relationship with AES; alleged data
falsification issues and communications with third-parties re the same; his interaction with
Plaintiff; Plaintiff’s duties and responsibilities; Plaintiff’s attendance and availability problems;
Plaintiff’s supervision of employees in the Bellingham office; Plaintiff’s job performance;
Plaintiff’s alleged safety complaints; and, other issues related to liability and damages.

8. Jennifer Craft, former Human Resources Coordinator, Golden Specialty,
¢/o counsel for Defendants.

Ms. Craft will testify at trial via deposition regarding Plaintiff’s exempt status while
employed at Golden; Golden’s human resource department and its operations; Golden’s
policies and standard operating procedures and Plaintiff’s failure to adhere to those policies and
procedures; her interaction with Plaintiff; Plaintiff’s duties and responsibilities as a supervisor
of the Bellingham office; Plaintiff's attendance and availability problems; Plaintiff’s
supervision of employees in the Bellingham office; Plaintiff’s job performance; and other

issues related to liability and damages.
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9. Myrthala Guerrero, former Safety and Quality Assurance Manager,
Golden Specialty, c/o counsel for Defendants.

Ms. Guerroro will testify via deposition excerpt regarding Golden’s Qualtity Assurance
and safety protocols; the responsibilities of regional managers to ensure safety in their
respective offices; Plaintiff’s attendance and availability problems; Plaintiff’s supervision of
employees in the Bellingham office; Plaintiff’s job performance; and other issues related to
liability and damages.

10. Brian Durkop, President, Elemental Air, Inc., ¢/o Colton Long, Ogletree,
Deakins, Nash, Smoack & Stewart, P.C., 90 South Street, Suite 3800, Minneapolis, MN
55402.

Mr. Durkop may testify in person or via deposition excerpt regarding Plaintiff’s
employment as the Northwest Regional Testing Manager at Elemental Air, Inc. from December
2013 until June 2014, Plaintiff’s failure to perform his obligations as the Northwest Regional
Testing Manager during this time, the reasons for Plaintiff’s termination from Elemental Air,
the statements Mr. Swiggard made to Mr. Durkop about Plaintiff, and other issues related to
liability and damages.

11. Paul Clark, Plaintiff, ¢/o Plaintiff’s counsel.

Mr. Clark will testify at trial, including via deposition excerpt, regarding his prior
employment background experience, his duties and exempt status while employed at Golden,
his offer letter from Golden and terms of compensation, Golden’s policies and standard
operating procedures and his failure to adhere to those policies and procedures, his alleged
safety complaints, his termination, his employment as the Northwest Regional Testing Manager
at Elemental Air, Inc. from December 2013 until June 2014, his failure to perform his
obligations as the Northwest Regional Testing Manager during this time, the reasons for his

termination from Elemental Air, Inc., and other issues related to liability and damages.
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12.  Jennifer Berrell or a Corporate Representative of BP Cherry Point.
Jennifer Berrell or a corporate representative of BP Cherry Point (“BP”’) may be called

to testify concerning Golden and Plaintiff’s work at the Cherry Point Refinery from 2012-2013.

Plaintiff opposes the testimony by deposition of Scott Chesnut or any other witness

within 100 miles of this court.
VIII. EXHIBITS

Without waitving and fully reserving their right to add, subtract from, or otherwise
revise their exhibit lists:

L Defendants identify the trial exhibits listed in the attached Exhibit A, and to each
exhibit Plaintiff lodged applicable objections, and

2. Plaintiff identifies the trial exhibits listed in the attached Exhibit B, and to each
exhibit Defendants lodged applicable objections.

Defendants do not currently intend to present exhibits in electronic format to jurors.

IX. ACTION BY THE COURT

Ly This case is scheduled for trial before a jury on October 31, 2016, at 9:00 a.m.
2. Trial briefs shall be submitted to the Court on or before October 11, 2016.
3 Jury instructions requested by either party shall be submitted to the Court on or

before October 11, 2016. Suggested questions of either party to be asked of the jury by the
Court on voir dire shall be submitted to the Court on or before October 11, 2016.

4. Docket Numbers 92 and 97 shall control the subsequent course of the action
unless modified by a subsequent order. These orders shall not be amended except by order of

the Court pursuant to agreement of the parties, or to prevent manifest injustice.
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DATED: October 11, 2016

LANE POWELL pC

By s/ Charles P. Rullman
D. Michael Reilly, WSBA No. 14674
reillym@lanepowell.com
Rudy A. Englund, WSBA No. 04123
englundr@lanepowell.com
Charles P. Rullman, WSBA No. 42733
rullmanc@lanepowell.com
Kelly M. Lipscomb, WSBA No. 43022
lipscombk(@lanepowell.com
Attorneys for Defendants Golden Specialty, Inc.
and Scott Swiggard

LAW OFFICE OF S.L. AYERS

By __s/Stephani L. Ayers
Stephani L. Ayers, WSBA No. 31610
stephani@whistleblowerdefenders.com
Attorneys for Plaintiff

DATED this 14th day of October, 2016.

%&%«Mﬂ

Thomas S. Zilly
United States District Judge
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