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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

Plaintiff,
V.
BNSF RAILWAY COMPANY,

Defendant.

THIS MATTER comes before the Court on Plaintiff Equal Employment Opportunity
Commission’s (“EEOC’s) Partial Motion for Summary Judgment and Defendant BdBway
Company'’s (“BNSF’s”) Motion for Summary Judgment (Dkt. No. 91). Having reviewed the

Motions, the Responses (Dkt. Nos. 98, 96), the Replies (Dkt. Nos. 99, 100), and all relate

CASE NO.C14-1488 MJP
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papers, the Court hereby GRANTS EEOC’s Motion on ADAIliighand DENIES BNSF’s

Motion. A trial on damages will proceed as scheduddter reviewing the related briefing, the
Court further DENIES BNSF's Motion for Sanctions (Dkt. No. 114) and finds BNSF’s Motion

to Exclude Testimony (Dkt. No. 90) moot.
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Background

The EEOC brings this case on behalf of Russell Holt, who applied for a position as
senior patrol officer with BNSF in 2011.

l. Factual Background

Thefacts material to liabilityare undisputed; because the Caaigrantingthe EEOC’s
motion on liabiliy, the summary that follows places the evidence in the light most favorabl
BNSF.

Senior patrol officers with BNSF are certified police officers widpamnsibilities and
powers similar to those of government police offic&ee49 U.S.C. § 28101. Prior to applying
for the position with BNSF, Mr. Holt had been working as a patrol deputy and criminal
investigator with thé>ulaski County Sherriff's Office in Arkansas between 2006 and 2011.
Decl., Dkt. No. 88 at 12; Holt Dep, Dkt. No. 85, Ex. 1 at 57:4—-12; Holt Dep., Dkt. No. 91 af
10-20.)

In 2007 Mr. Holt suffered a back injury after lifting weights. (Holt Dep., Dkt. No. 91,
1 at 23:17-22; Heck Dep., Dkt. No. 91, Ex. 5 at 14:14-19.) According to an August 2007
medical reord, several months after the injury, a doctor hypothesized the injury could hav
occurred during the workout or previously during his work as a police officer. (Hegk Dkt.
No. 91, Ex. 5 at 71:6-14.) A 2007 MRI of Mr. Holt showed a texe! disc exrusion in his
back. (Heck Dep., Dkt. No. 91, Ex. 5 at 27:15-2§:RAr. Holt was treated with epidural sterg
injections, chiropractic care, physical therapy and medicines from 2007 to 2008ndinded to
receive chiropractic treatments through 208egHeck Dep., Dkt. No. 91, Ex. 5 at 111-127;
Fender Records, Dkt. No. 91, Ex. 6.) He had an additional MRI in 2009, which showed a

disc extrusion but improvement in other areas. (Heck Dep., Dkt. No. 91, Ex. 5 at 59:11-6

e to

(Holt

Ex.

id

new

N17.)
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During this period Mr. Holt did not miss any work as a police officer as a resudtc&fpain.
(Holt Decl., Dkt. No. 88 at 1-2.)

In 2011 Mr. Holt interviewed for a position with BNSF. (Dkt. No. 91, Ex. 1 at 59:9—
61:15.) He received a conditional offer subject to passing a medigalination and criminal
background check. (Holt Dep., Dkt. No. 91, Ex. 1 at 61:18-62:8 & Ex. 2.)

BNSF uses a medical contractor, Comprehensive Health Service (“CHS prtbnade
its multi-step post-offer medical evaluation process. (Jarrard Dep., Dkt. No. 91, Ex. 7 at 4
49:2.) Candidates are required to take a shoulder and knee physical capabilitied tekair-
sample drug test, undergo a basic physical examination and psychological enahrati
complete a CHS medical questionnaitd., (Kowalkowski Dep., Dkt. No. 91, Ex. 8 at 49:9—
547.) CHS nurses review the questionnaire and may conduct follow-up interviews based
“yes” answers. (Dkt. No. 91, Ex. 7 at 46:28-8.) CHS was entitled to “clear” candidates afts
the initial medical examation, but it could also send the applicant’s information to BNSF’s
medical department for review and a final decision. (Dkt. No. 91, Ex. 8 at 44:20-45:15.)

Here, Mr. Holt answered “yes” to two items in CHS’s medical questionnaiaaze’ you
ever had a b&cinjury” and “Do you currently have or have you ever had . . . [b]ack pain?”
No. 91, Ex. 9 at 5-6.) He briefly explained, “Bulging dis[c] in 2007. Treated with chiroprag
care.” (d. at 5.) CHS conducted a follow-up interview in which recordectthat he reported
he had non-work related back strain, namely a “bulging disc,” in 2007; had an MRI; and w
treated by a chiropractor fonly four to six months.ld. at 10.) CHS requested “back MRs” a
received Mr. Holt's MRI from 20071d.) Mr. Holt also provided a letter from his treating
doctor, Dr. Heck, and a letter from his chiropractor, Dr. Fender. (Holt Dep., Dkt. No. 91, &

65:15-22.)

b5:12—
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Mr. Holt also had a physical examination by a physician named Dr. Hixson, who w
retained by CHS fothis purpose. Again Mr. Holt reported a bulging disc and chiropractic
treatment. Dr. Hixson reported to BNSF that she found no abnormalities; noicestneere
needed; and Holt was not likely to experience any symptoms in the next twanypairsng hs
performance or presenting a risk to the health and safety of himself or. ¢kfigs®n Dep., Dkt.
No. 91, Ex. 10 at 35:14-37:16 & Exal 7174.) She did not have access to either the 2007

2009 MR, but assumed that he had had one based on his report of a bulging disc. (Hixsg

AaS

or

n Dep.,

Dkt. No. 91, Ex. 10 at 54:14—20.) She testified at her deposition that knowing that Mr. Holt had

an extruded rather than bulging disc would have led her to “look][ ] at the back a litde mor
closely and look[ ] more for signs of nerve root impingemeid."gt 52:13—-21.) She agreed tf
it was “possible” that knowing that he had two extruded discs could have affected her
assessmentld. at 52:22-53:2.)

CHS then forwarded Mr. Holt’s recordsncluding the 2007 MRI, doctors’ notes, and
Mr. Holt's completed questionnairete-BNSF medical officer Dr. Jarrard for a review and a
final decision. (Dkt. No. 91, Ex. 7 at 118:5-121:3.) Dr. Jarrard reviewed the records but nj
decision about whether Mr. Holt could perform the sepatrol officer job safely because he
concluded that he lacked sufficient information. (Dkt. No. 91, Ex. 3 at 101:6-14.) Instead,
composed a request to be sent to Mr. Holt by CHS which requested a radiologist’sfraport
current MRI, with comparison to the 2007 MRI; pharmacy records for the past ans) gad all
additional medical records for the past two ye&@seDkt. No. 91, Ex. 9 at 11.)

Mr. Holt testified that he sought an MRI but the doctor he spoke to would not apprg
because it wafor a job application rather than because he was experiencing pain. (Dkt. N

Ex. 1 at 79:1-13.) Through emails and/or phone calls with BNSF representatives, Mr. Ho

at

ade no

he

ve it
D. 91,

t

ORDER ON CROSS MOTIONS FOR SUMMARY
JUDGMENT, BNSF'S MOTON FOR
SANCTIONS, BNSF'S MOTION TO EXCLUDE
TESTIMONY- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

explained that because he had been asymptomatic since 2009, his doctor would not appt
and therefore he would have to pay for the MRI. (Dkt. No. 30 at 3; Dkt. No. 85, Ex. A at 8
22.) An MRI at Mr. Holt’s doctor’s office in the absence of insurance would have cost
approximately $2,000. (Dkt. No. 91, Ex. 5 at 23:6-Be¥pite Mr. Hét's requestsBNSF
refused to waive the requirement. (Dkt. No. 85, Ex. A at 82:23—-83:11.) Because Mr. Holt
provide the MRI and other information Dr. Jarrard had requested, it treated him as having
declined the position, although he had not. (Dkt. No. 91, Ex. 3 at 1/0)2—

BNSF also cites later medical evidence showing that Mr. Holt experienciitaald

symptoms from his back condition, but because the Court does not base its holding on the

propriety of the request for an MRI from a medical perspective, it is not necessisguss
those facts in detail here.

Il. Procedural History and Summary of Argument

The Court previously denied BNSF's renewed motion to dismiss for failure tastate|
claim. (Dkt. No. 28.) In the briefing on that motion, BNSF argued that the language db42
8 12112(d) explicitly authorized a post-conditional-job-offer, preemployment faljpvequest
for an MRI after an initial medical examination required for all applicants if thaestqgvas tied
to issues revealed byehnitial exam. (Dkt. No. 21 at4.) BNSF also responded to the EEO(
argument that BNSF'’s actions violated 42 U.S.C. § 12112(b)(6) by arguing that the<EEEOC
theory that the request for an MRI could be a “selection criterion” contradiB@&CE

interpretve guidance on a regulation interpreting that provisimh.at 6-7 (citing 29 C.F.R. 8§

ove it,

D:2—

did not

C's

7

1630.14App.).) The Court, citing § 12112(b)(6) and 29 C.F.R. § 1630.14(b), did not find either

of these arguments persuasive. (Dkt. No. 28 at 5.)
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BNSF now renewthis argument in its motion for summary judgment, pointing out for

the first time that 8 12112(b)(6) is intended to function as a disparate impact tegjand d is
inappropriate to interpret “selection criterion” as an additional requiremmgatsed only on
individuals whom the employer may perceive as disabled, an interpretation thdttkaasform

the provision into a disparate treatment test. (Dkt. No. 91 at 15.) It also repeatgitherd that

the EEOC's interpretive guidance controls the scope of 29 C.F.R. § 1630.14(b) rather than

explaining one way the regulation might come into play. (Dkt. No. 91 at 15-16 (citing 29 (
§ 1630.14 App.).)

BNSF also argues that it did not decline to hire Holt on the basis of a “record of”
disability becausais records did not show a substantially limiting impairment and it did nof
decline to hire him on the basis of “regarded-as” disability because it did not Kmetivew
Holt’s prior or latent back condition constituted an actual impairment. (Dkt. No. 91 21 20~
its motion, EEOC points out that the 2008 amendments to the ADA relaxed the definition
“regarded as” disability, se®2 U.S.C. § 12102)(C) & (3)(A), because Congress was
concerned courts were interpreting the former definition too stri@kt. No. 84 at 12-13.%ee
generally?9 C.F.R. § 1630 App; ADA Amendments Act of 2008AAA "), Pub. L. No. 110-
325, 122 Stat. 3553 (2008).

The EEOC, meanwhile, argues it merits partial summary judgment on liability 8indq
12102 of the ADA, but reseeg the issue of damages for trial.

Discussion
l. Legal Standard
Summary judgment is appropriate if the evidence, when viewed in the light most

favorable to the non-moving party, demonstrates that “there is no genuine disputeyas to g

C.F.R.

of

-
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material fact and the movant is entitled to judgment as a matter of law.” Fed. R. &6(aP.

A4

SeeCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). If the movant meets this initial burdg

then the burden shifts to the non-moving party to “designate specific facts” shbatrigdre is
a genuine issue of material fact for trial that precludes summary juddgfedotex Corp.477
U.S. at 324. An issue of fact is “genuine” if it can reasonably be resolved in favtivesfparty.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). An issue of fact is “material” if it

“might affect the outcome of the suit under the governing l&v.”
“As long as a district court has jurisdiction over the case, then it possesselsdrent
procedural power to reconsider, rescind, or modify an interlocutory order forsmserséy it to

be sufficient.”City of Los Angeles, Harbor Div. v. Santa Monica Baykeepb4 F.3d 882 (9th

Cir. 2001).

Il. Structure and Relevant Provisionslate | of the ADA

Subection(a) of 812112, the gnericdiscrimination provisiorior Title | of the ADA,
holds employers liable for discrimination “on the basis of disabilt2.U.S.C. § 12112).
(This phrasing is a change from “because of”’ disability made by the 2008 amesdoritet
ADA.)

Subsection (b) of § 12112, titled “Construction,” lists specific ways an emplogét mj
discriminate on the basi$ disability, including (b)(6),

using qualification standards, employment tests or other selection chigrgcteen out

or tend to screen out an individual with a disability or a class of individuals with

disabilities unless the standard, test or other selection criteria, as usedcbydred

entity, is shown to be job-related for the position in question and is consistent with
business necessity

ORDER ON CROSS MOTIONS FOR SUMMARY
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TESTIMONY- 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

8§ 12112(b)(6). Subsection (b) makes clear that the list is not exhaustive: ittsthtdsetterm
‘discriminate against a qualified individual on the basis of disabititjudes the following
acts, but does not limit discrimination to those &&ts211%b) (emphasis added).

The Partiesdispute over BNSF’s request for an updated MRI from Mr. Efatters on
subsection (d)itled “Medical examinationand inquiries.” This provisiogpecifies that medica
examinations can constitute discriminati@ri,2112(d), bualso explicitly permits medical
“employment entrance examination[s]” made after a conditional offer of gmplat but before
employment duties have commenced so long as the examinations adhere to ceitaineatp
including that the resultof such examination are used only in accordance[inthADA].” §
12117d)(3)(C). The EEOC regulation interpreting this section elaborates,

Medical examinations conducted in accordance with this section do not have to be

related and consistent wilusiness necessity. However, if certain criteria are used t

screen out an employee or employees with disabilities as a result of such amatgran

or inquiry, the exclusionary criteria must be job-related and consistent witlebsis
necessity, and performance of the essential job functions cannot be accomplikhed
reasonable accommodation as required in this part.

29 C.F.R. § 1630.18)(3).

The leadingourt of appealsase interpreting #seprovisions andherelated regulation
holds:

Under § 12112(d)(3)(C), an employer’s reasons for withdrawing a conditionalfgyb g

must be “job-related and consistent with business necessity.” 29 C.F.R. § 1630.14

Moreover, the employer may only withdraw the conditional job offer if “performarc

the essential job functions cannot be accomplished with reasonable accommolthtic

Garrison v. Baker Hughes Oilfield Operations, 287 F.3d 955, 960 (10th Cir. 2002). Anot}

court of appealdescribes the central mandate of this sectiomasridividualized inquiry in
determining whether an employgelisability or other condition disqualifigsm from a

particular position,” and notes,

|l

job-

wi
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In order to properly evaluate a job applicant on the basis of his personal clistrester
the employemust conduct an individualized inquinyto the individuals actual medical
condition,andthe impact, if any, the conditiomight have on that individual'ability to
perform the job in question.

Holiday v. City of Chattanoog&06 F.3d 637, 643 (6th Cir. 2000) (emphasis added). The N

Circuit has not yet interpretede circumstances in which employers are permitted to withdr|

conditional offeran anydepth. @. NormanBloodsaw v. Lawrence Berkeley Lali35 F.3d

1260, 1273 (9th Cir. 1998) (holding thatther postoffer examinationghemselvesior medical

records selected for retention by the employer thatl@rged from such examinations need be

job-relatedor consistent with business necessity), Leonel v. Am. Airlines, 40€. F.3d 702,

709 (9th Cir. 2005§noting that restricting medical examinations to the jodfstr stage requires|
employers to “isolate[]” their consideration of medical issseeghat “applicants know when th
have been denied employment on medical grounds and can chaleagkgedly unlawful
denial”). However, the Tenth Circuit's approach, where a conditional offer becownescable
after the medical examinatiamless the employean identify a legitimate basis for excluding
the applicant that is jekelated and consistewnith business necessity, finds support in the

legislative historySeeChai R. Feldblum, Medical Examinations and Inquiries Under the

Americans with Disabilities Act: A View from the Insid@4 Temp. L. Rev. 521, 537 (1991)

(citing H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 3, dt#desults [of medical
examinations] may not be used to withdraw a conditional job offer from an applidast they
indicate that the applicant is not qualified to perform the job.”); 136 Cong. Rec. 10,872 (1¢
(statement of Representative Weiss) (“The results of the examination can osgdde u
withdraw a job offer if the applicant is found not to be qualified for the job based on the re

of the exam.”).

inth

aw

24

)90)

sult
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1. Liability

Rather than recognizing the structure of these provisions and the basic indieidiualiz
inquiry mandate of the ADA, however, the Parties engage in skirmishemovemarginal
issues The Court addresses those arguments and then moves on to the basic liability que

A. ADA Liability on the Basis of Selection Criteria

In the EEOC’s Amended Complaint, the EEOC argues BNSF'’s actions wpirctde
Claimant Russell Holt violate8ections 102(a), 102(b)(6), and 102(d)(3) of Title | of the AD
(Dkt. No. 11 at 3)—e., the generic discriminatn provision, 42 U.S.C. § 12112(a), the
“selection criteria” subtype of that discrimination provision, 42 U.S.C. § 12112(b)(6), and 1
restriction on use of medical records obtained pursuant to an “employment entrance
examination.” 42 U.S.C. 8§ 12112(d). The Court’s order on BNSF’s motion to dismissdéte
the “selection criteria” subtype in holding that the Amended Complaint statanira (Dkt. No.
28 at 5 (“BNSF’s requirement that Holt procure a follow-up MRI after the qibest, pre

employment examinatiofunctioned as a screening criterithrat screened out an applicant wil

a disability by imposing an expensive additional requirement not imposed on othearagp)lic
(emphasis added).)
BNSF now argues for the first time tH&afL2112(b)(6)s a disparatémpact, not a

disparatetreatment provision, citing Raytheon Co. v. Hernan8d® U.S. 44, 53 (2003), and

interpretive guidance to the regulations interpreting the section. BNSHestcithratRaytheon
puts § 12112(b)(6) squarely into the dispeimpact category. Ses40 U.S. at 53 (explaining
that disparate impact claims are cognizable under the ADA and aitsigg* qualification
standards, employment tests or other selection criteria that screen out orderah out an

individual witha disability—language lifted directly fror8 12112(b)(6)—as an example); se€

stion.

A

he

re
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alsoLopez v. Pacific Maritime Assgdb57 F.3d 762, 766—67 (9th Cir. 2011) (holding that a

plaintiff waived his disparatempact ADA claim by not citing 12112(b)(6) in his opening
brief).

EEOC's theory about selection criteria, in contrast, tries to shoehorn thetrien|sas
MRI into § 12112(b)(6) even though it was not an across-the-board requirement for all
applicants. (Dkt. No. 96 at 105.) The EEOC tries to justify itpproach by arguing the Ninth

Circuit used 8§ 12112(b)(&s a disparate treatment standard in Bates v. United Parcel Sery

511 F.3d 974 (9th Cir. 2007) (en banc). This reading of the case is incBeecgtl.at 989
(“Where an acrosthe-board safet ‘qualification standard’ is invoked, the question then
becomes what proof is required with respect to being a ‘qualified individual,” tleatasvho
can perform the job’s essential functions.”). In fact, no Ninth Circuit case dctcsurt case
within the Ninth Circuit (save this Court’s order on the initial motion) has accepted §
12112(b)(6)as the standard for a claim made on the basis of disparate treatment.

EEOC also cites to a district court case in which the court tentatively aceegisuhrate
treatment analysis undgr12112(b)(6pf a request for additional medical information similar

the MRI request her&eeEEOC v. Am. Tool & Mold, In¢.21 F. Supp. 3d 1268, 1284 (M.D.

Fla. 2014) (“To the extent one could arghat obtaining the release/restriction was an
independent ‘exclusionary criteria,” ATM has not identified any fjelated’ criteria consistent
with a ‘business necessity,” as required by 29 C.F.R. 8§ 1630.14(b)(3), that would hestify t
additional obligation.”). However, in that case, the court appeared to rely fyiorathe Tenth

Circuit and Sixth Circuit’s interpretation of the statutory scheme in relatigrii112(d)(3)(C),

emphasizing that “the parties adidjehat the results of the pemploynent screening may only

be used to withdraw an offer of employment where an individualized determinateaisréhat

ORDER ON CROSS MOTIONS FOR SUMMARY
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the impairment will preclude the putative employee from performing the essenttbfisof
the positior’ 1d. at 1283.

While the Court grees with BNSF that the EEOC has not demonstrated that actual
“qualification standards, employment tests or other selection critegr@ employed by BNSF
to disqualify Mr. Holtthe fact that “écrimination” under § 12112(a not limited to the
categries listed ing 12112(b)mears that BNSF has not necessamycaped liability on the
EEOC’sgeneric§ 12112(aklaim.

B. Request VersuRequiremenfor Additional Medical Information

The EEOC and BNSF also spend an inordinate number of pages addressing the question

whether BNSF's Dr. Jarrard was medicallgtified inseekingan updated MRI on the basis of
the medical record he was reviewing. The EE§0€s sdar as to offer expert testimony on th¢
guestion whether such a request weslically justified and BNSF moseo exclude it.$ee
Dkt. No. 87, Ex. A; Dkt. No. 90.yhe EEOC’s enforcemeguidance makes clear that the
medicaljustification question is irrelevanEmployers mayask specific individuals for more
medical informaton,” including “follow-up examinationsas long as they are “medically
related to the previously obtained medical information.” Enforcement Guidanemployment
Disability-Related Questions and Medical Examinations (1995)
(http://www.eeoc.gov/policy/docs/preemp.htrffPreemployment Guidance”)see also

Christen v. Harris Cnty529 U.S. 576, 587-588 (2000) (noting that opinion letters, “like

! The EEOC does not attempt to explain this enforcement guidance, falling baeklin
on the Court’s order on BNSF’s motion to dismibke alle@tions which the Court relied on fq
the purposes of that order, however, were that Mr. Holt had been “cleared” in ametia&l
examination. (See Dkt. No. 28 at 2.) In fact, while BNSF’s contractor wakedritt“clear”
candidates after the initiahedical examination, it could also send the applicant’s informatio
BNSF’s medical department for review and a decision, which is what happenedkéerblo(
91 at 5 (citing Kowalkowski Dep., Dkt. No. 91, Ex. 9 at 44:20-45:15).)

1%

= 0

nto
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interpretations contained in . . . enforcement guidelines,” do not warrant Clueference but
are entitled to respect undgkidmoreto the extent of their persuasive poweAaer deference
where the regulation is ambiguous). The guidance does not require a folexammation to
be somehow medically justified, only that it be€dncally related,” so there is no material fac
disputed or otherwise, with respecthe medical justification foDr. Jarrad’s request foan
updated MRI. The Court does not base any aspect of its decistba BEOC’s expert
testimony.

However, the question whether BNSF discriminated on the basis of disability does
end thereWhile thisenforcemenguidan@ helps BNSF justify itsequest for ampdated MRIjt
does not shield the employer from liability for its actions upon not receiving the TWMRI
guidance allows employers task . . . for more medical information” and, by implicatitm,
performa follow-up additional examinatiomowhere does gndorse the practice oéquiring
the applicant to pay for costly additional information as a conditigmaxfeethg throughthe
hiring process. The guidance also provides the folloviinstration:

Example: Atthe postffer stage, an employer asks new hires whether they have had 4
injuries, and learns that some of the individuals have had such injuries. The emEgye
give medical examinatiordesigned to diagnose back impairments to persons who statg

they had prior back injuries, as long as these examinations are medica#y tel those
injuries.

Preemployment Guidance (emphaamisled). This illustration clearguggestshat the employer

or its agent will conduct the medical examination “designed to diagnose back inmairme

Here, in contrast, Mr. Holt was required to procure an MRI at his own cost in order tegro¢

with thehiring process. The guidance does not address this addiioligdtion

T

not

ack

bd that
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C. Cooperation Obligation

BNSF briefly argues that it cannot be liable for using the “results” of théecaled
examination other than in accordance with the ADA because “if an applicant refusegperats
in the examination, the employer never obtains the ‘results’ to use.” (Dkt. No. 91 &héfe)is
limited ADA case law regarding the obligation of employees @fter the entrance examinati
stage) to cooperate with legitimate medical examinations, but these courts iemitetithe

employer offered to pay for or conduct the medical examination at Bsaee.g. EEOC v.

Prevo’s Family Mkt., InG.135 F.3d 1089, 1097 (6th Cir. 1998); Grassel v. Dep't of Educ. o

City of New York No. 12 CV 1016 PKC, 2015 WL 5657343, at *3, *9 (E.D.N.Y. Sept. 24,

2015). A generic cooperation obligation where the employer has offered to pay ievetréo
the facts of thigase. More to the point, BNSF can hardly argue that it had no examination
“results” to work with: Mr. Holt had undergone an initial medical examination, geava 2007
MRI that showed a two-level disc extrusion, and answered a questionnaire in whichittedad
to a back injury. Those are the results at issue here.

D. ADA Liability on the Basis of § 12112(a)

To state a prima facie case for disability discrimination, the EEOC must shtva(1)
Mr. Holt is disabled within the meaning of the ADA, (2) that ha ualified individual with a

disability; and (3) that he was discriminated against because of his dis&uilith v. Clark Cty.

Sch. Dist, 727 F.3d 950, 955 (9th Cir. 2013). The Ninth Circuit has held that the causatior
standard applicable ®1211Za) disparate treatment claims is the “motivating factor” tésad

v. Glacier Nw., Ing.413 F.3d 1053, 106®th Cir.2005), abrogated on other ground&Jmiv.

of Tex. Sw. Med. Ctr. v. Nassda33 S. Ct. 2517, 2533 (2013ge alsd&iring v. Or. State Bd. o

Higher Educ. ex rel. E. Or. Univ977 F. Supp. 2d 1058, 1063 (D. Ore. 2013) (holding that i

\1%
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light of liberalizing amendments to the ADA and in the absence of any alteirationth Circuit
precedent following Nassahe motivating factor test conues to apply).
1. Prima Facie Casef Disparate Treatment

The Court addressdisethird elemert—discrimination because of disabilyfirst.
Because employers may withdraw conditional offexsedonly onthe applicant’sailure to
meet standards that ambjrelated and consistent with business necessity and only where
performance of the essential job functions cannot be accomplished with reasonable
accommodatiorseeGarrison 287 F.3dat 960 BSNF's withdrawal of Mr. Holt’sgb offer when
he failed to supply an updated MRI at his own cosistituted facial “discriminatioh
Undisputed factalsoestablishcausationA reasonable jury could not escape the concluian
in the absence dhe 2007 MRI and/r. Holt's answers tadhe CHS medical questionnaire—
“results obtained from the postffer medical examinatiqrsee8 12112(d)(3)(C)—BNSF woul
not havedemande@nadditional MRland would not have treated Mr. Holt as though&e
declined his offer, although he had Adfleanwhile, nothing prevented BNSF from paying fo

an updated MRI when Mr. Holt informed the company he could not obtain an MRI on his

% The Ninth Circuit fas performedicDonnell Douglasurdenshifting after the ADA prima
facie case, which itself incorporates a causation element. Sedlayg.v. PCC Structurals,
Inc., 795 F.3d 941, 944 (9th Cir. 2015). The Court agrees with the Sixth CaeeM/hitfield v.
Tennessee39 F.3d 253 (6th Cir. 2011), which has held that combining McDonnell Dougl|
burdenshifting with a prima facie case incorporating causatioakKes little sense, as its third
element—whether the employee was, in fact, discharged because of the disatslifyires at
the prima facie stage what tMeDonnell Douglasurden-shifting framework seeks to uncov
only through two additional burden shifts, thereby rendering that framework wholly
unnecessary.ld. at 259. To the extent that burden-shifting is required here, the Court hold
BNSFhas failed to produce a legitimate, ngiscriminatory reason for failing to hire Mr. Holt]
first, becausds actions in response to not receiving an MRI were not legitimate under the
ADA'’s entrance examination framework, as discussed above, and second, Heeaeqadst
for an MRI was itself occasioned by evidence isfdisability rather than constitutiram
independent, nodisability-based rationale.
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The question then becomes whether this disparate treatment on the basis of §ir. H
2007 MRI and answers to the CH®dical questionnaire constitutes disparate treatbecduse
of Mr. Holt’s “disability” (the first prong of the prima facie cas&he primary argumemNSF
makes regarding the EEOC'’s prima facie case is that Mr. Holt was neitheid&dgar
disabled nohad a “recorebf” disability. (Dkt. No. 98 at 14-15, Dkt. No. 91 at 20—2Bu} &
the EEOC notes, the 2008 amendments to the ADA relaxed the application of thegtlegdrg
definition significantly. “An individual meets the requirement of ‘being reghetehaving such
an impairment’ if the individual establishes that he or she has been subjectedttoran ac

prohibited under this chapter becausaméctual or perceivedhysical or mental impairment

whether or not the impairment limits or is perceived to limit a major life activi®’U.S.C. §

12102(3) (emphasis addedge alsad. at § 12102(4)(a) (“The definition of disability in this
chapter shall be construed in favor of broad coverage of individuals under this chapter, to
maximum extent permitted by the terms of this chapter.”). This extremely low et isere
because Mr. Holt admitted to BNSF that he had a back injury and provided an MRI showi
two-level disc extrusion, and BNSF halted the hiring process in response to that iidior®ad
29 C.F.R. 8 1630 App. (“To illustrate how straightforward application of the ‘regardedoag/
is, if an employer refused to hire an applicant because of skin graft scarsploger has
regarded the applicant as an individual with a disability.”); 29 C.F.R. 8§ 1630.2 (‘{iahat of
coverage can be made solely under the ‘regarded as’ prong of the definition ditglisatich
does not require a showing of an impairment that substantially limits a majativieéyeor a
record of such an impanent”). The severity oMr. Holt’s limitations, if any, is no longer at
issue in a regardeas claim so long as causation is established, and BSNF's citation to cas

precede the ADAAA is ndtelpful. BNSF’s argument that it did not perceive Mr. tol

olt’
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reported back injury as amipairment of any sort meanwhilejs notpersuasive in the absen¢

of postADAAA case law.

On the second prong of the prima facie c&+¢SF makes no attempt to argue that My

Holt was not otherwise a “qualified individuagnd indeed, he had already received a
conditional offer and was performing similar work as a police officer dirtieeof his
application. EEOC has established a prima facie case for disparate treatrtmenbasis of
disability.
2. Direct Threat

BNSF isnot relying on the direct threat defense except insofar as it relates to the re
for the MRI. (Dkt. No. 98 at 1220.) Unfortunately, the mere existence of a direct threat
affirmative defense does not justify its failure to hire Mr. Holt or to idetifiggitimate
gualification standard which Mr. Holt could not meBte directthreatto-self affirmative
defense—a requirement that an employee not pose a direct threat to his or her own Iealth
recognized qualification standard under the AB&e29 C.F.R. § 1630.16)(2). See alsdkt.
No. 98 at 1243 (“[Qualification standards or selection criteria] refer to physicalireaents,
such as height requirements, requirements retatpdrticular medical conditions, or, more
generally, that an emplogenot pose a direct threat to the health or safety of the applicant g
others.”).) BNSF bears the burden of establishing that Mr. Holt was a direadt thumes v.

Wal-Mart Stores, In¢.164 F.3d 1243, 1247 (9th Cir. 1999).

Here, the direct threat assessment was never made by BNSF because it haltedyth
process when Mr. Holt failed to provide an MRI at his own c&&elDkt. No. 98 at 3.) But eve
assuming thatn updated/R| was relevanto adeterminatiorwhether Mr. Holt's back

condition posed a direct threat to his own health in the workplace setting, it does nottalio
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the MRI was strictly necessary to BNSF's dirduteat analysis. The applicable regulations
instruct that a direethreat determinationshall be based on a reasonable nedicigment that

relies on the most current medical knowledge and/or on the best available olgeicteree’

29 C.F.R. § 1630.2(r) (emphasis addegp als®en Hartog v. Wasatch Acad.29 F.3d 1076,

1090 (10th Cir. 1997) (“29 C.F.R. 8 1630.2(r) does not require an independent medical
examination when the available objective evidence is clear. It uses the conjunadidce™an
between medical knowledge and objective evidepc&NSF may not have been able to acc
“the most current medical knowledge” about Mr. Holt’s back condition unless it wasgwdl
pay for it, but it could make the assessment based on the “best available” evidendtbe—
objective information it could glean from the medical examination its contraatbalready
performed ad the records Mr. Holt was able to provide.

Conversely, if BSNFonethelesbelieved the MRI was necessaryatoeliabledirect
threat analysis, BNSF could have paid for the test. One would expect BNSF to pegofasf a
direct threat, tyen theliability to whicha primafacie disabilitybased decision exposas
company.

Because BNSF has failed to present evidence that Mr. Holt posed a directothisat t
own health, it has failed to point to disputed material facts that preclude partial summa
judgment in favor of the EEOC.

V. Sanctions

BNSF brings a separate motion for sanctions against the EEOC for faijpneserve a
voicemail from a witness, Dr. Heck, who had called the EEOC to explain that heistakem
when he testified at his depositithrat there was a clinical note missing from Mr. Holt's file.

(Dkt. No. 114.) A federal trial court has the inherent discretionary power to make agigropr
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evidentiary rulings in response to the destruction or spoliation of relevant evidestgding tre

power where appropriate to order the exclusion of certain evidence. Glover v. BICE8J6:3d

1318, 1329 (9th Cir. 1993).

Dr. Heck’s voicemail is not evidence. Furthermore, there is neither fault byeQ€ E
nor prejudice to BNSF in the factual scengiresented here. The EEOC explains that the
voicemail was unintentionally purged by the voicemail system maintained by tleealzen
Services Administration, and that the EEOC offered to reopen Dr. Heck’s depasitthat he
could clarify the matter witBNSF’s counsel directlydkt. No. 114at 13-18.)

Sanctions are neovarrantedn this record.

V. Motion to Exclude Testimony of Dr. Guy Earle

In connection with its summary judgment motion, BNSF moves to exclude the test
of Dr. Guy Earle. (Dkt. No. 90.) Because the Court does not find it necessary to rely on D
Earle’s testimony in order to decide the motions for summary judgment, the @adsrtie
motion moot. To the extent the EEOC seeks to reintroduce tiraday at the trial on
damages-the onlyissue remaining in this caseBNSF may renew its motion.

Conclusion

Because BNSF withdrew its conditional offer to Mr. Holt on grounds not sanctioneg
the ADA and its accompanying regulations, the EEOC provided sufficient undisgmidiethce
to establisha prima facie case for disparate treatment under § 12112(a), and BNSF failed
evidence in support of the affirmative defense of a direct threat, the Court BBBINEF's
Motion for Summary Judgment (Dkt. No. 91) and GRANTS the EEOC’s Motion faaPar
Summary Judgment on liability (Dkt. No. 84). The Court furbENIES BNSF’s Motion for

Sanctions (Dkt. No. 114) because the purged voicemail from a witness to Plaiotifiset is

mony
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not evidence, among other reasons, and finds BNSF’'s Motion to Exclude TestimonysafyDf
Earle (Dkt. No. 90) MOOT at the summary judgment stage because it was noanetess

consider the testimony in order to reach a decision on summary judgment.

The clerk is ordered to provide copies of this order to all counsel.

Nt

Marsha J. Pechman
Chief United States District Judge

Datedthis 8th day ofJanuary, 2016.
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