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THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
BRIAN THOMAS STARK, CASE NO.C14-15384CC
Petitioner ORDER
V.
DANIEL WHITE,

Respondent.

This matter comes before the Court on Petitioner’s objections (Dkt. No. 58) to the r
and recommendation of the HonoraMehelle L. Peterson, United States Magistrate Judge
(Dkt. No. 57. Having thoroughly considered the parties’ briefing and the relevant relerd,
Court hereby finds oral argument unnecessalOVERRULES Petitioner’s objections,
APPROVES and ADOPTS the report and recommendation, DENIES Petitioneisnpietita
writ of habeas corpus, and DISMISSES the case with prejudice for the reaplansesl herein.
l. BACKGROUND

JudgePeterson’seport and recommendation sets forth the underlying facts of this c3
and the Court will not repeat them hepecept as relevan{See idat 2-6.) Petitioner brings this
§ 2254 habeas action ¢balleng his conviction oattempted firsdegree child molestation
(Count I), firstdegree child molestation (Count 1), first-degree incest (Count 1l1), ardt thi

degree child molestation (Count NIl involving his stepdaughter C.W. (Dkt. No. 48t1046-
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58.) Judge Petersacommends that the Coulery Petitioner’'s habeas petiti@anddismiss the
case. Dkt. No. 57at 3).

Petitionerhas filed objections to the report and recommendakimst, Petitbner objects
to the report and recommendation’s rejection ofctasn that his attorney’s failure to interview
and call Petitioner’s nephew, Jeffrey Stark, as a witoesstituted ineffective assistance of
counsel! (Dkt. No. 58at2-8) Second, Petitioner objects to the report and recommendation
rejection of hisclaim thatJury Instruction Number 22 relieved the State of its burden of proo
(Id. at8-11) Third, Petitioner objects to the report and recommendatia)éction ohis other
ineffective assistance of counsel claind. &t 11.) Fourth, Petitioner objects to the report and
recommendation’s rejection of his prosecutorial misconduct clémat(12.)

. DISCUSSION

A. Standard of Review

District cours reviewde novathose portions of a report and recommendation to whic
party objectsSee28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3). Objections are required tq
enable the district court to “focus attention on those isst@stual and legal-that are at the
heart ofthe parties’ dispute.Thomas v. Arnd74 U.S. 140, 147 (1985).

A state prisoner may collaterally attack their detention in federal cdbgyifarebeing
held in violation of the Constitution or laws and treaties of the United States. 28 U.S.C.

§ 22544). Under the standards imposed by the Antiterrorism and Effective DeatlyPsct of
1996 (“AEDPA"), a federal court mayranta habeas corpus petitionth respect to any claim
adjudicated on the merits in state court onhd state court’decision (1) “was contrary to, or
involved an unreasonable application of, clearly established federal law, asideteby the
Supreme Court” or (2) “was based on an unreasonable determination of the fattsahthe
evidence presented in the stateirt proceedings.” 28 U.S.C. § 2254(the court may find

constitutional error only if the state court’s conclusion was “more than incoirectoneous.

1 The Court will refer to Jeffrey Stark as Jefffey clarity.
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The state court’s application of clearly established law must be objectivelgaonable.”
Lockyerv. Andrade538 U.S. 63, 75 (2005) (internal citations omitted). A federal court may
overturn state court findings of fact “absent clear and convincing eviddrateghey are
“objectively unreasonableMiiller-El v. Cockrel] 537 U.S. 322, 340 (2003)he getitioner
carries the burden of proof and treud is “limited to the record before the state court that
adjudicated the claim[s] on the merit€ullen v. Pinholster563 U.S. 170, 181 (2011)hiB is a
“highly deferential standard for evaluatiatatecourt rulings, which demands that state-court
decisions be given the benefit of the douldodford v. Visciotfi537 U.S. 19, 24 (2002) (per
curiam) (internal citations omitted).

If the court finds theravas a constitutional error, a habeas jp&tier is not entitled to
relief unless the error had a “substantial and injurious effect or influente’ofactfinder.Fry
v. Pliler, 551 U.S. 112, 121 (2007) (extendidgechtv. Abrahamson507 U.S. 619 (1993), to a
federal court’s collateral review of a stateurt criminal judgment on a habeas petition). This
has been called the “harmless error” standaed Kotteakos v. United Stgtd828 U.S. 750
(1946). In applying the harmless error standard, the court must determine wiheteot
substantially influenced the factfinder, rather than placing the burden on thengetio show
harmful errorO’Neal v. McAninch513 U.S. 432, 436-37 (1995).

B. I neffective Assistance of Trial Counsel for Failureto Interview or Subpoena

Witness (Claim 1)

not

Petitiorer argueghat his trialcounsel was ineffective because he failed to interview and

call Petitioner’s nepheweffreyas a witness at trial. After trialeffrey learned that C.W. had
included him in her description of the events underl@ognt I (Dkt. No. 482 at 0.) When
Jeffrey denied his presence during those ey€htd/.’s mother asked Jeffrey for something in
writing. (Id.) A few days latershe received a letter in an envelope wWigffrey’sreturn address.

(Id.) The letter reads as folis:

To whom it may concern,
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Approximately when | was 14 or 15 | stayed the night with my uncle Brian@nd h
bought me a baseball mit[t] made by Nike at [T]arget and that night we watched
and | slept on the couch and the next day | played with my ditilsins outside,

right out front, what | remember is Brian mowing the lawn and then | went home.
The allegations that [C.W.] made are false because we never went on a bike ride
and Brian never told me to go home. There was no home unbuilt that we went to
and that is the truth. | will testify under oath that the allegations are false that | w
not there and he never said that to me. [Signed Jeff Stark]

(Id. at 570-71.) In 2014, approximately three years after Petitioner’s triag\Jdiéd. [d. at
571.)

1. Legal Standard

The Sixth Amendment guarantees a criminal defendant the right to effectitarasesisf
counsel Strickland v. Washingto66 U.S. 668, 687 (1984). Courts evaluate claims of
ineffective assistance of counsel under the-pnang test seforth in Strickland. Id.Under that
test, a defendant must prove that (1) counsel’s performance fell below an olgtntdard of
reasonableness and (2) a reasanabbbability exists that, but for counsel’s error, the result ¢
the proceedings would have been differ&ohtat 687—94. When considering the first prong of
the Stricklandtest, judicial scrutiny must be highly deferentldl.at 689. There is a strong
presumption that counsel’s performance fell within the wide range of r&agaffecive
assistancdd. “A fair assessment of attorney performance requires that every effort be mag
eliminate the distorting effects of hindsight, to reconstruct the circunesaicounsel’s

challenged conduct, and to evaluate the conduct from couneediggetive at the timeldl. The

second prong of th®tricklandtest requires a showing of actual prejudice. Thus, a defendant

“must show that there is a reasor@ptobability that, but for counsel’s unprofessional errors,
result of the proceeding would have been different. A reasonable probability isahiprpb
sufficient to undermine confidence in the outcond.’at 694.
2. Objections
Judge Peterson rewed Claim Ide novdbecause it was not clear that tMashington
Supreme Court Commissionéhg “Commissioner”)adjudicated the merits of Petitioner’'s

claim. (Dkt. No. 57 at 16 petitioner raises two objections to the report and recommendatio
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conclusion thathis claimshould be denied.

First, Petitioner argues that Judge Peterson incorrectly ailietlands prejudice
standardoy requiring him to show that Jeffrey’s testimony would have led to an acquittal, &
opposed to causing one juror to change their vote. (Dkt. No. 58 atP®t#tipneris correctthat,
onde novaeview, he must demonstratmly areasonhle probability that the outcome tfe
proceeding would hee been differentot that he would have been acquitted by a unanimou
jury. SeeStrickland 466 U.S. at 694Jnited States v. Pric&66 F.3d 900, 911 (9th Cir. 2009)
(applyingStricklandprejudicestandard teevaluate @8radyclaim).

Second, Petitioner argues that Judge Peterson incorrectly concludeel thié¢d to carryj
his evidentiary burden as to how Jeffrey would have testified ab&@use the letter was
unauthenticated and unsworn. (Dkt. No. 58 at 5-7.) Habeas proceedings are not subject t
same evidentiary rules that limit the admissipibf unauhenticated, unsworn statemeatdrial
SeeéWash. Evid. R. 1101(c)(3But such statements “generally cannot carry a habeas petitio
burden to shovitricklandprejudice.”Couturier v. Presiding Judge of the L.A. Superior Cpurt
2017 WL 3531498, slip op. at 9 (C.D. Cal. 20Hgre, Jeffrey’s letteis undated and unsworn,
and no other person witnessed him writing or sending it. (Dkt. No. 48-2 at 570. xfdletfer
is not sufficient to establismow Jeffrey would have testified aial andit is therefore
inadequate to establish prejudice.

Even assuming that Jeffrey would have testified to the contents of the letter, his
statements do not establisBubstantial likelihoodhat the outcome of Petitioner’s trial would
have been different as to any coiirdeffrey had testifiedC.W. testified that the abuse
underlying Count Il took place when she was 10 and Jeffrey was 12. (Dkt. Nat584)
Jeffrey’s letter discusses eveftitat occurred a year or two lat@d. at570-71) C.W. testified
about going on a bike ride and visiting a Haliit home in the earlier time period, hlgffrey’s
letterstates that he did not witness such events durinigtietime period.Compare idat 564
with id. at 570-71.) Thus, his letter does not expressly contradict C.W.’s testimony about t
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earlier eventddirectly undercut the State’s evidencadermine C.W.’s credibility as a witnesg
or bolster other witnesses’ testimoiierefore, the letter is inadequateegtablish prejudice
underStrickland Accordingly, Petitioner’s objections are OVERRULED on this ground.

C. Instructional Error (Claim 2(a))

At trial, both defense counsel and the prosecution propgsed @nanimity instruction
(SeeDkt. Nos. 48-1at 855-859; 48-2 at 144, 147-49.) Defense counsel proposed an instrug

that tracked Washington’saRernJury Instruction 4.25:

The State alleges that the defendant committed acts of Child Molestation in the
First Degree and Incest in the First Degree on multiple occasions. A sejpanat

is charged in each count. To convict the defendant on the count of Child
Molestation in the First Degree, one particular act of molestation mysbised
beyond a reasonable doubt, and you must unanimously agree as to which act ha
been proved. To convict the defendant on the count of Incest in the First Degree,
one particular act of sexual intercourse must be proved beyond a reasonable doubt
and you must unanimously agree as to which act has been proved. You need no
unanimously agree that the defiant committed all the acts of child molestation or
incest. You must, however, find a separate and distinct act for each count charged.

(Dkt. No. 48-2 at 149.) The prosecutor proposed a different opening sentence: “Evidence
been produced suggestingthhe defendant committed acts of Child Molestation in the First
Degreeand Incest in the First Degree on multiple occasiond.’af 144.) The prosecutor
explained thathe State had onlgllegedone act of the chargexlimes not “acts” of botHirst-
degreechild molestation anfirst-degreencest but that the trial court had admitted evidence
other acts(Dkt. No. 48-1 at 867-68The state court used the prosecutor’s proposed senten
Instruction 22.1d. at 1042.)

In his personal restint petitionbefore the Washington Supreme Court, Petitioner

challenged his conviction on the ground that Instruction 22 communicated to thiegjuttye

State’s evidencsuggested Petitioner was guilty and thus was an improper comment on the

evidencejn violation of the Washington constitution and the Sixth Amendment. (Dkt. No. 4
at 68-69.) The Commissioner concluded that the introductory sentence of Instruction 22 “y

not an obvious comment on the strength of the State’s evidence or an exjpingticit
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assessment of the evidence. It did not resolve disputed factual issues, ndamtasibunt to a
directed verdict.” Id. at 656.)JJudge Peterson concluded that the Commissioner adjudicated
Petitioner’s federal Sixth Amendment instructional error claim on the nagksherefore
applied AEDPA deference in her review of the decision. (Dkt. No. 57 aP2&tjonerargues
that Judge Peterson erred when she applied AEDPA deference to the adjudicationnasiuewl
concluded that the Commissioner’s ruling on the jury instruction isssi@ot contrary to or an
unreasonable application of clearly established law. (Dkt. No. 58 at 8-11.)

1. Legal Standard

“In a criminal trial, the State must prove every element of the offense, and a jur
instruction violates due process if it fails to give effect to that requiremdiddleton v.

McNeil, 541 U.S. 433, 437 (2008ut “not every ambiguity, inconsistency, deficiency in a
jury instruction rises to the level of a due process violatimh.The relevant inquiry is whether
an“ailing instruction so infected the entire trial that the resulting conviction viotates
process.’Estelle v. McGuire502 U.S. 62, 72 (1991) (quoti@upp v. Naughte14 U.S. 141,
147 (1973)). Where an instruction is ambiguous, the court must “inquire ‘whether there is
reasonable likelihood that the jury has applied the challenged instruction in gnatayolates
the Constitubn.” Id. (quotingBoyde v. California494 U.S. 370, 380 (1990)).

“An application for a writ of habeas corpus on behalf of a person in custody pursua
the judgment of a State court shall not be granted with respect to any claimslsatjwdicated
onthe merits in State court proceeding®8’U.S.C. § 2254(d). “A judgment is normally said t
have been rendered ‘on the merits’ only if it was ‘delivered after the court .rd.dreh
evaluatedhe evidence and the parties’ substantive argumegdtshtison v. Williams68 U.S.
289, 302 (2013) (quoting Black’s Law Dictionary 1199 (9th ed. 2009)). Bghén a state courn

rejects a federal claim without expressly addressing that claim, a federal babeasust

presume that the federal claim was adjudicated on the médit3.he presumption is rebuttable

in limited circumstancesuch as when the state standard is less protective or the state and
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federal standards are quite differedee id.
2. Objection toAEDPAStandard of Review

Petitioner objects to Judge Peterson'’s finding that the Court must apply AEDPA
deference to the Commissioner’s rejection of this clémnneviewingPetitioner’s instructional
errorclaim, Judge Petersdound that the Commissioner did rextpressly addresetitioner’s
federal claim(Dkt. No. 57 at 25.) But because Petitioner brought btatte and federal
challenges to Instruction 22, the Court begins with the presumption that the Camariss
adjudicate the merits of the federal clairBee Johnsqrb68 U.S. at 301Petitionerdoes not
offer any legal authority which establishteat\Washington’s standard is less protective than
quite different fronthe federal standardSéeDkt. No. 58 at 9-10.) Thus, Petitioner has failed
rebut the presumption that the Commissioner adjudicated his instructionallamoon the
merits. Thereforethe Court applieAEDPA deferencéo its review of the Commissioner’s
decision.

3. Objection to Federal Habeas Analysis

Petitioner objects to Judge Peterson’s conclusion that the Commissioner’oruthng
jury instruction issue is not contrary to or an unreasonable application of @stablished law.
Petitioner argues that Judge Peterson erred because the avenag®yld not know the
difference between a judge telling them that evidence had been produced “sgftjestin
Petitioner committed a crime and a judge telling them Petitididen fact commiia crime
(Dkt. No. 58 at 10.However, annstruction “may not be judged in artificial isolation,” but mu
be considered in the context of the instructions as a whole and the trial r&meidstelle 502
U.S. at 72 (quotin@upp 414 U.Sat147).Several reasorsupport the conclusion that
Instruction 22 dichot violate Petitioner’s constitutional righg&rst, Instruction 22 did not
obviously comment on the strength of the State’s evideydelling jurors that a contested
element ofa chargeaffense had been satisfie@eeDkt. No. 48-1 at 1042.) Secondhile the
first sentence olinstruction 22stated that evidence hdaeen produced suggestintiiat
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Petitioner committed certain actee remainder of Instruction 2fso reiterated that a convictid
required proof beyond a reasonable doukee(d.) Third, the jurors are presumed to have
followed thestate court’®ther instructionsSee Francis v. Franklid71 U.S. 307, 324 n.9

(1985). The trial judge instructed the jury to disregard any apparent comments vidé¢hees

Our state constitutioprohibits a trial judge from making a comment on the
evidence. It would be improper for me to express, by words or conduct, my personal
opinion about the value of testimony or other evidence. | have not intentionally
done this. If it appears to you that | have indicated my personal opinion in any way
either during trial or in giving these instructions, you must disregard threlgnti

(Dkt. No. 48-1 at 1020.) Thus, when considesiscawhole and in combination with trstate

court'sother instructions, Petitioner has not demonstrated a reasonable likelihood thatibmst

22 relieved the State of its burden of proving every element of the charged.dimaeefore the
Commissionés ruling on the jury instruction issue is not contrary to or an unrebona
application of clearly established laccordingly, Petitioner’s objections are OVERRULED
this ground.

D. Other Ineffective Assistance of Counsel (Claims 2(b) and 2(c))

Petitioner argues th&ial counsel provided ineffective assistance when hedfaile

object to Instruction 22 and that appellate couns®lided ineffective assistance when he faile

to challenge Instruction 22 on direct appeal. (Dkt. No. 58 at 11.) Judge Peterson recedhmg
that these claims be denied because Petitioner failedablish that the Commissioner’s
adjudication of this issue unreasonably app8édcklands prejudice standard whehe
Commissionefound that Petitioner did not show prejudice. (Dkt. No. 57 at 30F3tidoner’s
brief objectiondargely repeat his arguments as to why he was prejublicéastruction 22.%ee
Dkt. No. 58 at 11.The Courtagrees withJudge Peterson’s reasonggdfinds thatPetitioner’s
objections are unavailing, as discussed abBeesupraSection Il.C.Therebre, Petitioner’s
objections are OVERRULED onékegrounds.

E. Prosecutorial Misconduct (Claim 3)

Petitionerbrings a due process claim baseda@tiatement the prosecutor made in reby
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during closing argumentgDkt. No. 49 at 3437.) In closing, defenssounseblrguedhat the
Statecould have called Jacob Wagener and Matthew Purvine as witheseesoborate C.W.’s
testimony (Dkt. No. 484 at926-27) In rebuttal, the prosecutor responded that becdefense
counsel put on a case, lileewise had tk opportunity to call those witnessds. at 945.)
Defense counsel did not object to the prosecutor’'s comméh)Pétitioner challenged the
prosecutor’s remarks on direct appeal, arguing that the statements impshiféety the burden
of proof to the defense in violation of his Fourteenth Amendment due process rights, but t
court rejected his argumentd(at 1161-63, 1257-59To prevailnow on hishabeas claim
Petitioner must demonstrate that the prosecutor’s allegedly improper rés@rkiected the
trial with unfairness as to make the resulting conviction a denial of due prodasdéen v.
Wainwright 477 U.S. 168, 181 (1986) (quotibgpnnelly v. DeChristoim, 416 U.S. 637, 643
(1974)).

Judge Peterson concludentthe Washington Court of Appeals reasonahliedthat the
prosecutor’'s commentiuring rebuttal in closing arguments were an invited response to def
counsel’s suggestion that the State failed to call the two witnéBdeésNo. 57 at 37—-38)WVhile
the Court of Appeals did not cite to federal casetae state law prosecutorial misconduct
standard it applied is the functional equivalent to the federal starf®@elduth v. GlebgCase
No. C15-0533FSZ-JPD,Dkt. No. 45at 0-24 (W.D. Wash. 2016R & R adopted2016 WL
10894042 (W.D. Wash. Sept. 28, 201j,d, 715 Fed. Appx. 644 (9th Cir. 2017).

Petitionerbriefly objectsto the report and recommendation’s application of AEDPA
deference rather thate novareview. (Dkt. No. 58at12.) But his argument is unavailing
because the Court of Appeals applied the functional equivalent of the federatctS8edasEarly
v. Packer537 U.S. 3, 8 (2002). Nor does Petitiodemonstrate that the staleurt of Appeals
adjudicatiorwasan unreasonable application of clearly established federabkes28 U.S.C. §
2254(d). Therefore, Petitioner’s objections are OVERRULED @gttound.

I
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F. Certificate of Appealability
Forthereasons stated in the report and recommendation, Petitioner has made a
substantial showing of the denial of a constitutional right as to Claims 1 andS&@)k(. No.
57 at 38-39). The Court therefore GRANP&titioner a certificate of appealability as to Clain
1 and 2(a) and DENIES it as to his othkims.
[11.  CONCLUSION
The Court has reviewed the balance of the report and recommendation and finds n
For the foregoing reasons, the Court hereby FINDS and ORDERS as follows:
1. Petitioner’s objections to the report and recommendation (Dkt. Narg8
OVERRULED;
2. The CourtAPPROVES andDOPTS the report and recommendation (Dkt. NQ; 57
3. Petitioner’s habeas petition (Dkt. Nos. 1, 36) and this action are DISMISSED wi
prejudice;
4. Petitioner isSGRANTED issuance of aertificate of appealability as to Claims 1 ang
2(a) and DENIEDssuance of a certificate of appealability akisother claims; and
5. The Clerk is DIRECTED to send copies of this ordaghpartiesand to Judge
Petersa.

DATED this 19th day of June 2020.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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