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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RICKY MOUNGCHANH, Case No. C14-1540-RSM
Plaintiff,
ORDER ON SOCIAL SECURITY
V. DISABILITY

CAROLYN COLVIN,

Acting Commissiner of Social Security

Defendant.

l. INTRODUCTION

Plaintiff, Ricky Moungchanh, brings thesction pursuant to 42 U.S.C. 88 405(Q),

Doc. 19

\nd

1383(c)(3), seeking judicial reviewof a final decision of the Commissioner of Social Security

denying his application for Disability InsuranBenefits and Supplemental Security Inco
disability benefits, under Title land Title XVI of the Social &urity Act. This matter ha
been fully briefed and, after reviewing thecoed in its entirety, the Court AFFIRMS th
Commissioner’s decision.
I. BACKGROUND
Plaintiff filed concurrent applications for &al Security Disability Insurance (SSD
and Supplemental Security Income disabilidgnefits (SSI), allegg disability beginning

August 20, 2011, due to a combimatiof physical impairments anmhin. Tr. 63. Plaintiff's
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claims were denied initially and on recoresigtion. Tr. 14, 62-81.0n December 13, 2012

ALJ Virginia M. Robinson held a hearinp Seattle Washingtontaking testimony from
Plaintiff and a vocational expert (“VE”). TR8-61. Plaintiff wagepresented by counsq
Sandra E. Widlan. Tr. 14, 28.0n March 22, 2013, the ALJ fourlaintiff not disabled. Tr
14-23. Specifically, the ALJ found that Mr. Miegchanh’s impairments did not meet or eq
a Listing, and that he had the residual functiaraacity (“RFC”) to lif/carry up to twenty
pounds occasionally and ten pounds frequentig, stand/walk up to two hours and sit up
six hours of an eight hour day with the opportunity to change positions at least briefly,
hour. Tr. 19. While the ALJ found that Mvloungchanh could no longer perform his p
relevant work as fast food worker, cafeteriarkew, or assistant manager, she did find tha
could perform other work existing the national economy. Tr. 22-23.

On April 18, 2013, Plaintiff requested admingive review of the ALJ’s decision, ar
on August 19, 2014, the Appeals Council declined review, making the ALJ’s decision th
decision of the Commissioner for nposes of judicial review. Tr-7. Plaintiff timely filed
this judicial action.

. JURISDICTION

Jurisdiction to review the Commissiongrdecision exists pursuant to 42 U.S83.
405(g) and 1383(c)(3).

V. STANDARD OF REVIEW

Pursuant to 42 U.S.C. 8§ 405(g), this Caury set aside the Conssioner’s denial of
social security benefits when the ALJ’s finds are based on legal error or not supporteq
substantial evidence in the record as a whdayliss v. Barnhart427 F.3d 1211, 1214 (9t

Cir. 2005). “Substantial evidencé& more than a scintilla, $8 than a preponderance, ang

ORDER ON SOCIAL SECURITY DISABILITY, PAGE - 2

ual

to
every
Ast

he

d

e final

I by




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

such relevant evidence as a reasonable mindtraggiept as adequate gopport a conclusion.

Richardson v. Peralegl02 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750 (9th

Cir. 1989). The ALJ is responsibfor determining credibilityresolving conflicts in medical
testimony, and resolving any other ambiguities that might eXisdrews v. Shalalab3 F.3d

1035, 1039 (9th Cir. 1995). WhiledlCourt is required to exangrthe record as a whole,

may neither reweigh the evidenoer substitute its judgment fdhat of the Commissioner.

it

Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptiple to

more than one rational interpretation, it is the Commissioner’s conclusion that must be upheld.

Id.

The Court may direct an award of benefitisere “the record has been fully develoged

and further administrative proceedingsould serve no useful purpose.”McCartey V.

Massanarj 298 F.3d 1072, 1076 (9th Cir. 2002) (citi@golen v. Chatei80 F.3d 1273, 1292

(9th Cir. 1996)). The Court mdind that this occurs when:

(1) the ALJ has failed to provide legalkufficient reasons for rejecting the

claimant’'s evidence; (2) there are no aatsling issues that must be resolved
before a determination of disability cdre made; and (3) it is clear from the
record that the ALJ would be requiragd find the claimant disabled if he

considered the claimant’s evidence.

Id. at 1076-77see also Harman v. Apfe211 F.3d 1172, 1178 (9th C2000) (noting that
erroneously rejected evidence may be ibeeldvhen all three elements are met).

V. EVALUATING DISABILITY

As the claimant, Mr. Moungchanh bears the burafgoroving that he is disabled within

the meaning of the Social Security Act (the “ActMeanel v. Apfell72 F.3d 1111, 1113 (9th

Cir. 1999) (internal citations omitted). The Act defs disability as the “itmlity to engage in

any substantial gainful activity” due to a physioalmental impairment which has lasted, of
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expected to last, for a contious period of not less thandiwe months. 42 U.S.C. §
423(d)(1)(A), 1382c(a)(3)(A). A claimant is didad under the Act only if his impairments g
of such severity that he is unable to do his previous work, and cannot, considering H
education, and work experience, engage in any other substantial gatnfity existing in the
national economy. 42 U.S.C. 88 423(d)(2)(8¢r also Tackett v. Apfdl80 F.3d 1094, 1098
99 (9th Cir. 1999).

The Commissioner has established a fivepssequential evaluation process
determining whether a claimant is disabled within the meaning of the $e#20 C.F.R. 88§
404.1520, 416.920. The claimant bears the burdenoof pluring steps one through four.
step five, the burden shifte the Commissionerld. If a claimant is dund to be disabled 3
any step in the sequence, the inquiry ends witlimuiheed to consideulsequent steps. Stg
one asks whether the claimant is presently gadan “substantial gainful activity” (SGA). 2
C.F.R. §8 404.1520(b), 416.920(b).If he is, disability benefitare denied. If he is not, th
Commissioner proceeds to step twAL step two, the claimant must establish that he has o
more medically severe impairments, or comboraf impairments, that limit his physical
mental ability to do basic work activities. If the claimant does not have such impairment
not disabled. 20 C.F.R. 88 404.1520(c), 416.920(if)the claimant does have a seve
impairment, the Commissioner moves to stepdho determine whether the impairment mq
or equals any of thissted impairments des@ed in the regulations20 C.F.R. 88 404.1520(d
416.920(d). A claimant whose impairment meeteauals one of the listings for the requir,

twelve-month duration requirement is disablédl.

! Substantial gainful employment is work activity that is both substaigialinvolves significant physical and/d
mental activities, and gainful, i.e., performed for profit. 20 C.F.R § 404.1572.
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When the claimant’s impairment neither nseror equals one of the impairments lis;
in the regulations, the Commissioner must proctedtep four and evaluate the claimar
RFC. 20 C.F.R. 88 404.1520(&)16.920(e). Here, the Commissioner evaluates the phy
and mental demands of the claimant’s past relevant work to determine whether he ¢
perform that work. 20 C.F.R. 88 404.1520(f), 416.920iffthe claimant isable to perform his
past relevant work, hes not disabled; if thepposite is true, then ¢hburden shifts to thg
Commissioner at step five tdv@wv that the claimant can penforother work that exists if
significant numbers in the national economy, igkinto consideration the claimant's RF

age, education, and work expegen 20 C.F.R. 88 404.1520(qg), 416.920{gckett 180 F.3d

at 1099, 1100. If the Commissioner finds the claitria unable to perform other work, the

the claimant is found disableahd benefits may be awarded.
VI. ALJ DECISION

Utilizing the five-step disability evaluation procéssie ALJ found:

Step one:Mr. Moungchanh had not engaged in sabsal gainful ativity since August
20, 2011, the alleged onset date. Tr. 14.

Step two: Mr. Moungchanh had medical impairments that caused more than a m
effect on his ability to perform basic womkctivities. Specifically, he suffered from th
following “severe” impairments: osteoarthriti$ the knees, diabetes mellitus type II, obes

and hepatitis B. Tr. 16.

ed

t's

sical

an still

1%
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nimal

e

ity,

Step three: These impairments are not severewgyh to meet the requirements of gny

listed impairment in Appendix 1, Subpart P, Regulations No. 4. Tr. 18.
Residual Functional Capacity: Mr. Moungchanh had the RFto lift/carry twenty

pounds occasionally and ten pounds frequently.catestand/walk up to two hours and sit

220 C.F.R. §8404.1520, 416.920.
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to six hours in an eight hour work day with mal breaks. He can occasionally stoop, crou
and climb ramps and stairs. He can never kneallcior climb ladders, ropes, or scaffolg
Mr. Moungchanh must avoid exsdge vibrations and evenaderate exposure to workpla
hazards. Finally, he must be able to chamgeposition at least lafly every hour. Tr. 19.
Step four: Mr. Moungchanh was unable to perform pést relevant work as a fast foq
worker, assistant manager, food service eygt, cafeteria worker, short order cook,

cashier. Tr. 22.

Step five: An individual with Plaintiff's age,education, work experience, and RIF

could work in a significant number of jobstime national economy, sues injection molding
machine operator, plastic computer board easpr, and house sitter; efefore, he was ng
disabled. Tr. 22-23.
VIl.  ISSUES ON APPEAL
Plaintiff challenges the ALJ's rejection ¢fis testimony, evaluation of the mediq
opinion of his treating physiciabr. Soung, failure to develop tlmecord as to his anxiety an
depression, and consideration of the lay asgevidence from his family. Mr. Moungcha|
also argues that the ALJ erred at step fivdn@f evaluation by failing to meet her burden
showing there were other jobs in the national economy that he could perform, an
additional evidence submitted to the Appeals Cousbibws that the ALJ’s decision was N
supported by substantial evidence.
VIll.  DISCUSSION
A. The ALJ’s Assessment oPlaintiff's Credibility
Questions of credibility are solelyithin the control of the ALJSee Sample v. Schweik{

694 F.2d 639, 642 (9th Cir. 1982). The Courbd not “second-guesghis credibility
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determination.Allen v. Heckler 749 F.2d 577, 580 (9th Cir. 1984). In addition, the Court
not reverse a credibility determination wherattdetermination is based on contradictory,

ambiguous evidenceSee id at 579. That some of the reasons for discrediting a claim

may

or

ant’s

testimony should properly be discounted does not render the ALJ's determination invalid, as

long as that determination isigported by substantial evidenc&.onapetyan v. Halter242
F.3d 1144, 1148 (9th Cir. 2001).

To reject a claimant’s subjective complaints, the ALJ must provide “specific, ¢
reasons for the disbeliefLester v. Chater81 F.3d 821, 834 (9th Cir. 1996) (citation omitte

The ALJ “must identify what testimony is not credible and what evidence underming

claimant's complaints.”ld.; see also Dodrill v. Shalajal2 F.3d 915, 918 (9th Cir. 1993).

Unless affirmative evidence shows the claimamhalingering, the ALJ’s reasons for rejecti
the claimant’s testimony mube “clear and convincing.Lester 81 F.3d at 834.

In determining a claimant’s credibility, éhALJ may consider ‘linary techniques o

bgent
d).

bS the

credibility evaluation,” such as reputation foinly, prior inconsistent statements concernjng

symptoms, and other testimony tHappears less than candidSmolen80 F.3d at 1284. Th
ALJ also may consider a claimant’s work recardl observations of physicians and other tf

parties regarding the nature, onsetation, and frequency of symptomSee id

The ALJ found that not all of Plaintiff's syrgom allegations wereredible because the

record showed improvement over time due to treatraad that his activities indicate that hi

pain is not as significant as alleged. Tt9-20. Plaintiff contends that the ALJ failed
provide clear and convincing reasons to refesttestimony. According to Plaintiff, the AL

minimized the severity of his right knee inmmaent, incorrectly determined that his kn

ORDER ON SOCIAL SECURITY DISABILITY, PAGE - 7
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improved with treatment, and failed to demtoate activities that reasonably contradict
testimony or were transferable tavark setting. Dkt. 16 at 5-7.

Plaintiff argues the ALJ’'s interpretation &fie medical evidence in arriving at ti
conclusion that he only suffered from moderatgtriknee osteoarthritisTr. 20. Plaintiff is
correct that the record incled medical evidence that his knee impairment may be
properly characterized as moderate to sewsteoarthritis. A Feliary 2011 examination b
Dr. Nelson Hagar concluded tha@Ritiff had moderate to seveosteoarthritis. Tr. 302. I
October 2011, Dr. Jordan Chun concluded thainiff's right knee hacadvanced medial an
mild to moderate patella femoral pathophiegy. Tr. 381. Dr. PeteVerdin described
Plaintiff's right knee as “essentially bone oonle contact in the medial compartment,” g
recommended total knee replacement duaimgnsultation in June 2012. Tr. 510.

These medical opinions seem to reflect aamsevere impairmerthat would support
Plaintiff's allegations of disabling pain.However, the ALJ properly focused on the kr
impairment’s impact on Plaintiff's functional iity, rather than the technical medical jarg
found in the treatment record. Substantiatience in theeacord supports the ALJ’s findin
that treatment resulted in improvement.

Beginning in mid-2012, the medical treatmestords show significant improvement

Plaintiff's level of pain. In May 2012, PIdiff reported increased pain in his knee &

requested Euflexxa injections afterior treatment resultein four months of relief. Tr. 522.

He received the injections in June 2012. Tr. 5@8/month later, Plaintiff attended an eve
the Bite of Seattle, in which he was successfully &éblalk and sit for four to five hours. T|
480. A subsequent medical visit included complaoftblisters and skin irritation from hi

knee brace, but no complaints of pain. 480. During an August 2012 appointment with [
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Soung, Plaintiff reported that he “[h]as pain dgrthe day but is doing a lot of other things
he is easily distracted.” Tr476. He complained of knee pancouple of nights a week ar
requested pain medication to “occasionally” takdedtime. Tr. 476Dr. Soung prescribe
gabapentin and approved occasional use ofdficoTr. 475. However, at an October 20
follow-up appointment, Plaintiff told Dr. Soung tha¢ had never startédking the gabapenti
for pain and had “rare” vicodinse of approximately two tabteper month. Tr. 450. He als
reported that “he doesn’t actually find thain overly bothersome.” Tr. 450.

This minimal need for pain medication illustrates Plaintiff's positive respons
treatment. This improvement with treatmenpiisperly considered as ieence of persistenc
and intensity of symptoms, including ipa 20 C.F.R. 88 404.1529(c)(3)(iv), M
416.929(c)(3)(iv, (v). Here, Plaintif's commisnto his doctor showmprovement with
treatment that contradicts hadlegations of disabling painAdditionally, the need for only
conservative treatment “is sufficient to discoumiamant's testimony regding severity of an

impairment.” Parra v. Astrue481 F.3d 742, 750-51 (9th Cir. 200Blaintiff's report that hig

SO

d

12

—

(0]

e to

(4%

pain was not overly bothersome and only necessitated “rare” use of Vicodin conflicts wjith his

testimony and suggests that his pdies not cause disabling limitations.

Plaintiff also reported activities inconsistemith his alleged disabiy. The clearest
example of such activity was Plaintiff's attendan€¢he Bite of Seattle in which he spent fd
to five hours walking and sittg. Tr. 480. WhilePlaintiff experienced blisters and sk
irritation related to his kee brace, he did not complain of knEsn as a resutif the exertion.
Tr. 480-81. The ALJ reasonabtpnsidered this as evidence of Plaintiff’'s improvement

functional ability. Tr. 20. WhiléPlaintiff urges interpretation dhis as evidence that “thi
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amount of walking was not the norm for him,” wél uphold the ALJ’s réional interpretation,

See Thoma78 F.3d at 954.

Plaintiff's activity and improvement are edr and convincing asons to discredit

Plaintiff's allegations of disabling pain. Thecord provides substantial evidence of Plainti

response to knee injections rdgg in pain that was not “bbersome” and required little pain

medication. Therefore, the Court upholds ALJ’s credibility determination.
B. The ALJ's Assessment of the Medical Evidence

The ALJ is responsible for determiningedibility and resoling ambiguities ang

conflicts in the medical evidencesee Reddick v. Chatet57 F.3d 715, 722 (9th Cir. 1998§).

Where the medical evidence in the record is caclusive, “question®f credibility and
resolution of conflicts” are solely the functions of the AlSample 694 F.2d at 642. In sug
cases, “the ALJ’'s conclusion must be upheldMorgan v. Commissioner of the Social S

Admin, 169 F.3d 595, 601 (9th Cir. 1999). Determinwhether inconsistencies in the medi

evidence “are material (or are fact inconsistencies at alynd whether certain factors are

relevant to discount” the opinions of medicaperts “falls within tls responsibility.” 1d. at
603.

In resolving questions of credibility and conflicts in the evidence, an ALJ’s fing
“must be supported by specific, cogent reasori®eddick 157 F.3d at 725. The ALJ can
this “by setting out a detaitl and thorough summary of tli@cts and conflicting clinica
evidence, stating his interpretatitirereof, and making findings.fd. The ALJ also may dray
inferences “logically flowing from the evidenceSample 694 F.2d at 642. Further, the Co
itself may draw “specific and legitimateferences from the ALJ’s opinion.Magallanes 881

F.2d at 755.
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The ALJ must provide “clear and convincingfasons for rejectg the uncontradicte
opinion of a treating physicianLester 81 F.3d at 830. Even wh a treating physician’
opinion is contradicted, that opori “can only be rejected fapecific and legitimate reasoy
that are supported by substahgaidence in the record.ld. at 830-31. However, the AL
“need not discussll evidence presented” to him or heKincent on Behalf of Vincent
Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984) (caatomitted) (emphasis in original). TH
ALJ must only explain why “significant pbative evidence has been rejectedd’; see also
Cotter v. Harris 642 F.2d 700, 706-07 (3rd Cir. 198%arfield v. Schweiker732 F.2d 605
610 (7th Cir. 1984).

Mr. Moungchanh contends that the ALJ did poovide sufficient reason to reject tl
opinion of his treating physician, Michael SouinyD. Dkt. 16 at 1. Dr. Soung provided 3
evaluation of Plaintiff's physical impairmentadiopined that Plaintiff could sit for prolongd
periods with occasional pushing and pulling of arntegrcontrols and could sit for most of tf
day with brief periods of walkingr standing. Tr. 423-24He also assessed that Plaintiff col
lift and carry a maximum of twenty pounds, anéquently lift or carry ten pounds. Tr. 42
Dr. Soung’s treatment notes from the time of thig/sical evaluation indate that Plaintiff
could probably lift more weighoff a table when squatting walihot be required. Tr. 425
The treatment record also indes that Plaintiff “is unabléo stand from a seated positig
without the use of his hands....and is unable tevihout using his hander just falling into
the chair.” Tr. 429. The ALdave significant weigh to DiSoung’s assessment based on
treatment relationship and theimipn’s consistency with hisnedical examinations and M
Moungchanh’s reported activitiesIr. 21. Plaintiff contends #t the ALJ failed to provide

specific and legitimate reason to reject Dr. Sosrgiding that he was unable to stand fron
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seated position without the use of his hands arifitout either using his hands or falling intg
chair. Dkt. 16 at 12.

Despite Plaintiff's contention, the ALdlid not reject Dr. Soung’s observatio
concerning Plaintiff's ability teit and stand. Rather, the Abthitted discussion of the specif
finding, which is not necessarily erro6eeVincent 739 F.3d at 1394-95The ALJ must only,
explain the rejection of significant probative evidendd. Here, Dr. Soung’s finding was
point of consideration for assessing physicapacity, rather thama specific work-related
limitation or medical opinion requiring acceptarmerejection by the ALJ. Therefore, tf
specific finding that Plaintiff had difficulties transitioning between sitting and standing w3
significant or probative.

Dr. Soung'’s notes, including the sit/stand diffties, were written in conjunction wit
the physical examination to complete tHesability paperwork. Tr. 423-25. Dr. Sour
presumably considered Plaintiff's difficulti¢sansitioning between standing and sitting wh
assessing the physical capacity assessed in gegvpark. As a resulthe ALJ could logically
infer that these difficulties informed Dr. Souagpinion that Plaintiftould sit for prolonged
periods or most of the dayit brief periods of standingalking. Such an inference
permissible. See Sample694 F.2d at 642. The ALJ considered Dr. Soung’s opinion,
whole, which took Plaintiff's sit/stand limitatns into account. There is no error.

C. Duty to Develop the Record on Mental Impairments

The ALJ found that Plaintiffs alleged amty and depression were not medicg
determinable impairments. Tr. 17. The ALJeadmined that while Plaintiff had experienc
symptoms of chest pain, shaess of breath, and dizziness tihaid been treated as anxie

there is no diagnosis of mental impairment ie tecord. Tr. 17. Plaiiff claims that the

ORDER ON SOCIAL SECURITY DISABILITY, PAGE - 12

NS

c

a

e

S not

=

g

en

S

as a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

record shows that he suffered from panitagts and was taking Zoloft as treatment
stress/depression. Dkt 16 at 13-14. Accordingl&ontiff, this evidence should have led t
ALJ to supplement the record by seekingaamsultative psychological examination under
C.F.R. 88 404.1519a, 416.919a.

In a Social Security case,etALJ has an independent dutyftdly and fairly develop the
record so that a claimant’s interests are considef®uholen 80 F.3d at 1288. Ambiguoy

evidence or the ALJ’s determination that the record is inadequate triggers the ALJ’S (

conduct an appropriate inquiryTonapetyan242 F.3d at 1150. Herthe ALJ found that the

lack of medical diagnosis was adequate to deterrthat Plaintiff did not have a determinal]
mental impairment.

The Plaintiff has the burden of proving the éxge of a “medically determinable physiq
or mental impairment which can be expected gultein death or which has lasted or can
expected to last fax continuous period of not less thiEhmonths.” 20 C.F.R. 88 404.1508(
416.905(a). An impairment is established bydio@& evidence consisting of signs, symptor

and laboratory findings. 20 C.F.R. 88 404.1508;.908. Here, the ALJ found that the rec

for

20

S

juty to

)

e

al

only contained a treatment note but no diaghaipporting the existence of a mental

impairment.
The record shows several references naiedy and depressiondm Plaintiff and his

family. He reported a diagnosis of paniaakis and treatment with Zoloft. Tr. 237, 243, 2

His family members stated that he had becalepressed. Tr. 25253-55. However, the

medical records only contain a few referencearwiety or depressiofiom medical sourcey
generally showing that Plaifftivas taking Zoloft for stres/depression. Tr. 426, 428, 471

None of the records include a specific diagnosis.
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The medical evidence that Plaintiff suffers framxiety or depressiois sparse, at bes
Rather than concluding that this evidence, ok ldnereof, raised ambiguity or concerns ab

the inadequacy of the record, the ALJ conclutted Plaintiff had not satisfied the burden

L.

out

of

demonstrating a medically determinable mentgdaimment. This is a reasonable interpretation

and will not be disturbed on appedlhomas?278 F.3d at 954.

D. Additional Evidence Befae the Appeal Council

Plaintiff submitted additional evidence to the Appeals Council for consideration, incl
an x-ray study of his lumbar isi|g showing some degenerative mhas. Plaintiff contends tha

this evidence, accepted as part of the rebgrthe Appeals Council, should be considered

the Court when determining whether the ALJ=idion is supported by substantial evidenca.

This Court must consider this new evidence in its revi@sewes v. Comm’r of Sog¢.

Sec, 682 F.3d 1157, 1163 (9th Cir. 2012). The eviddma® been considered as part of
Administrative Record. HoweveRlaintiff has not put forth any argument as to how |
evidence would materially impact the ALJ’s finds or decision. Therefe, this argument i
waived and will not be discusse@armickle v. Comm’r of Soc. Sec. AdmbB83 F.3d 1155
1161 n. 2 (9th Cir. 2008) (declined to address et lacking specificity in the briefing).
E. Step Five Analysis

As noted above, if a claimant cannot perfors dni her past relevant work, at step fi
of the disability evaluation pross the ALJ must show there are a significant number of jo
the national econonmye claimant is able to doSee Tackett,80 F.3d at 1098-99; 20 C.F.R.
404.1520(d), (e), 8§ 416.920(d), (efhe ALJ can do this throughe testimony of a vocationg
expert or by reference to defendant’s MediVocational Guidelines (the “Grids”)Tackett

180 F.3d at 1100-1100senbrock v. ApfeR40 F.3d 1157, 1162 (9th Cir. 2000).
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Plaintiff asserts that théALJ did not meet her burdeat step five because th
hypothetical posed to the VE did not accurately reflect his actual limitations. Dkt. 16
This is merely a restatement of the previpusddressed argumentencerning the properly
discounted evidence. As a result, no error is establiS$eebStubbs-Danielson v. Astrub39
F.3d 1169, 1175-6 (9th Cir. 2008).

F. Additional Issues

Plaintiff's briefing includes two additional isesi concerning lay witness evidence and
deviation of VE testimony from the Dictionaof Occupational Titles (“DOT”) on the detai
of the representative occupation of house sitiekt. 16 at 10-12, 14. Plaintiff raises the
issues without assigning error to them. As natethis Court's scheduling order, failure
assign error results in waiver.

Beginning on page one, pldiifi shall list the errors alleged (for example,“Issue

No. 1 — The ALJ failed to properly evalugiaintiff's subjective complaints of

pain.”), followed by a clear statementtbk relief requested. A general statement

of an issue, such as “the ALJ's deoisito deny benefits is not supported by

substantial evidence,” is unacceptable. gssients of error that are not listed in
this section of the opening brief will not be considered or ruled upon.

Dkt. 13 at 2. Plaintiff has not complied withis order with resgct to the lay witness
evidence and the VE's alleged deviation frilrea DOT. As a result, these issues have

been waived.
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IX.

For the foregoing reasons, the Court heréibygs that the ALJproperly concluded

Plaintiff was not disabled. &ordingly, Defendant’s decision to deny benefits is AFFIRME

DATED this 23" day of July 2015.

CONCLUSION

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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