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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
CRYSTAL HOWERY,
L Case No. C14-01555RSM
Plaintiff,
V. ORDER GRANTING DEFENDANTS
MOTION TO DISMISS FOR FAILURE

THE BOEING COMPANY, TO PROSECUTE

Defendant.

. INTRODUCTION
This matter comes before the Court upon Ddémts Motion to Dismiss for Lack g
Prosecution. Dkt. #164. Defendant seekgligimiss Plaintiffs remaining claims for he
failure to engage in the discovery pess or otherwise prosecute her case. Plaintiff
opposes the motion, arguimgter alia that Defendants counsel has a conflict of interest,
discovery sought is private and confidential, and that Defdéndas refused to discuss
protective order. Dkt. #170.For the reasons set forth herein, the Court disagrees
Plaintiff and GRANTS Defendants motion.
. BACKGROUND

Plaintiff Crystal Howery initially filed thisction in the DistricCourt for the Northern

District of California, alleging violations pfamong other statutes, Title VII of the Civi

Rights Act of 1964 and the Americans with Dugies Act, arising from her employmer
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with Defendant Boeing Company (Boeingh Everett, Washington, and terminati

therefrom. Dkt. #1. Plaintiff has been proceegng se SeeDkt. #1, Ex. 2. After Plaintiff

filed her action, Boeing filed a motion to transtenue to this Court pursuant to 28 U.S.C.

1404(a). California District Judge Vince Chhabgranted Defendants Motion, finding th
the case could have been filed in the Westesiridt of Washington and that the relevg

convenience factors strongly favored transfethts District. Dkt. #21. The action was thg

transferred to this Distriatn October 9, 2014, and assignedhe undersigned Judge. Dkt.

#22. Plaintiff thereafter appealed Judge Chhalransfer order, which the Ninth Circu
Court of Appeals denied, entering its mdate on December 29, 2014. This Court t
considered Plaintiffs motions to appbicounsel and motion to transfe&eeDkts. #35 and
#37.

On January 30, 2015, this Court denied Riis motions. Dkt. #37. The Cour
determined that Plaintiff had failed to provisigfficient evidence to support any of the fact
in favor of appointment of counsel, but informed Plaintiff that shddcece-file a motion to
appoint counsel should Plaintiffelieve in good faith that she @&ble to meet the relevat
criteria. Id. at 4. The Court further found that venuejgpropriate in thi€ourt and declinec
to transfer the matter back to California. at 4-5.

In her initial Complaint, Plaintiff alleged:

Harassment and Retaliation for opjpgsand reporting discriminatory
practices as well as for participag in investigabns regarding
discrimination. Violation(s) of: # Equal Pay Act; the Lilly Ledbetter
Fair Pay Act; the Americans ith Disabilities Act; the Age
Discrimination in Employment Actthe Civil Rights Act; the Genetic

Information Nondiscrimination Act;ral other violations of the law.

Dkt. #1 at 2.
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Plaintiff further alleged that Defendantsdiriminated against her based on her race,

religion, sex, national origin, dibdity, genetic information and age. Dkt. #1 at 2. In supy
of her allegations, Plaintiff provides the following‘facts:
| was not paid for my hourly workl was also denied a bonus. Requests
for reasonable accommodation were denied. | was harassed. | was
placed on leave without pay. | was terminated.
Id. According to Plaintiff, the alleged stirimination occurred between December of 2
and June 2012ld. at 3. Plaintiff filed a complainvith the Equal Emmyment Opportunity
Commission (EEOC), who could not determairwhether any violations had occurred, &
received a Right-to-Suieetter on February 9, 2014d., Attachment 1. She then proceed
with this lawsuit.
Defendant initially moved for dismissal of all claims under Rule 12(c). Dkt. #39
April 6, 2015, the Court grantddefendants motion finding that:
Even when taking Plaintiffs allegatiores true, she has failed to allege
the most basic facts such as her ageg, or other identification of a
protected class in which she alleges to be a mersleeDkt. #1. She
further fails to allege any facts indicating what she allegedly did (other
than participating in investigatis of discrimindon and reporting
discriminatory behavior), who alledly retaliated and/or discriminated
against her, what acts occurred, and witnety occurred in relation to her
participation in investigtions and reports of sirimination. As a result,
she fails to allege anyaulisible claims for relieigbal, 556 U.S. at 678.
Dkt. #54 at 5. However, the Court granted tiéileave to amend #h Complaint to remedy
the deficienciesld. at 6.
Plaintiff then filed a motion for recoiteration, which was daeed. Dkts. #56 anc

#57. On April 27, 2015, Plaintifiiled her First Amended Comptd. Dkt. #58. Plaintiff

asserted nine causes of actiorjuding the seven listed aboveusglalleged violations of th
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Americans With Disabilities Act (ADA) and alleged violations of the Genetic Informa
Nondiscrimination Act (GINA) I1d. Plaintiff alleged:

Plaintiff Crystal Howery alleges that Defendant The Boeing Company
(Defendant) discriminated against her because of her race (African
American), color (brown), national origin (United States), gender
(female), age (over 40 years qldjenetic information, religion, for
engaging in protected activitiesand disability. Defendant
discriminatorily and retaliatorilyefused to pay her for hours worked,
denied her a bonus, refused mwable requests for accommodation,
harassment, placement on involuntary leave of absence, termination,
paying plaintiff and female and enogkes of color less than similarly
situated male and non-minority ptayees, as well as other acts.

Dkt. #58 at 2.
In support of those allegans, Plaintiff asserted:

14. From July 2011 to June 2012, and at all relevant times,
Plaintiff Crystal Howery wa an employee of Defendant.

15. On October 5, 2012, Defend&deing told Plaintiff Crystal
Howery that she was requiredundergo a fitness for duty examination.

16. As part of the fitness for duty examination, Defendant
Boeing required that Plaintiff Crystal Howery sign a release for all his
[sic] medical records.

17.  Among other things, Defendant Boeings releases required
that Plaintiff Crystal Howery age to the disclosure of medical
information which contained faty medical history and non-work
related information.

19. [sic] Defendant Boeings releasegere likely to elicit disability-
related information.

20. Defendant Boeings proffered releases, were not narrowly
tailored to the issue of whetheraRitiff Crystal Howery could perform
the essential functions of her jobwhether she poseddirect threat to
the safety of herself or others.

! Plaintiffs First Amended Complaint actually séisth only four claimstwo alleged violations
of the ADA and two allegviolationsof GINA.
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23. [sic] Plaintiff Crystal Howery was willing to go through the
fitness-for-duty examination, but shebjected to the release(s) that
Defendant Boeing insisted that she sign.

24. Plaintiff Crystal Howery objeetl to Defendant Boeing about
the release(s) to the extent that they did not adequately disclose to whom
her information would be releaseddawere not tailored to address her
work at Defendant Boeing.

25. Plaintiff Crystal Howery td Defendant Boeing that the
release(s) needed to be narrowiadscope because the information
sought was sensitive personal infotioa. She told Defendant Boeing
that she objected to thetenrt that the release(skre not proper in scope
and did not identify the proper persto whom the information would

go.

26. Defendant Boeing refused tmodify the scope of the
release(s) to comply with the ADA or GINA.

27. Defendant Boeing terminateBlaintiff Crystal Howerys
employment on June 8, 2012 as aedi result of Plaintiff Crystal
Howerys refusal to sign the release(s) seeking medical information that
was not job-related or consistent with business necessity, and would
likely disclose family medical history.

28. Defendant Boeing acts assdebed in all the preceding
paragraphs were done intentionally.

29. Defendant Boeings acts assdebed in all the preceding
paragraphs were done with malicewath reckless disregyd of Plaintiff
Crystal Howerys federally protectetjhts as set forth below in Counts |
through V.

Dkt. #58 at 3-4. Defendant then moveddiemiss all but the ADA and GINA claims, which

the Court granted. Dkts. #63 and #69. The matter then proceeded into discovery.

Defendant served Plaintiff with vitén discovery requests on June 25, 2038eDkt.

#98, Ex. A. On July 27, 2015, Plaintiff filed Objexets to the requests. Dkt. #81. Plaintiff

apparently objected to Boeings entire setr@fuests, asserting théte information sough

was (1) privileged, (2) beyonddhpermissible scope of discaye(3) confidetial, and (4)
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unknown at this time.ld. As a result, Defendant moved ¢compel responses. Dkt. #9[7.

Plaintiff reasserted those objections, and ddskveral additional objections, in her response

to that motion, including a baseless allegaticat tefense counsel hadconflict of interest
because counsel also represented her is) thatter. Dkt. #108. Plaintiff provided no
substantive explanation of how Boeingssabvery requests weremproper or sought
privileged information. This Court ultimdye granted Defendants motion. Dkt. #119.
Plaintiff then appealed to ¢hNinth Circuit Court of Appeal which the Court dismisséd,

Dkt. #144.

Following Plaintiffs continued failure to spond to its discovery requests, Defendant

filed a second Motion to Compel. Dkt. #15@n November 16, 2015, this Court granted
Defendants second motion to compel, diregtiRlaintiff to provide discovery responsgs
within 10 days of the date of that Order, direg Plaintiff to show cause why her case shqguld
not be dismissed for failure to prosecutefatow the Courts prior discovery orders, and
directing Plaintiff to pay Defendants attornefges associated with that motion. Dkt. #157.
Plaintiff responded by requestingermission to file a motion for an extension of time
respond to the Show Cause Order and to fileodion for a Protective @er, which the Cour
granted. Dkts. #160-163. HoweveBtaintiff never filed her motions.

In the meantime, Defendant had beennapttng to schedule Plaintiffs deposition.

Dkt. #165 at T 2-10. Defendant ultimatedgheduled Plaintif deposition, which, at

% Indeed, Plaintiff has filed an appeal from wélty every order this @urt has entered in thi
matter, including procedural Minute OrderSeeDkts. #31, #75, #85, 2B, #124, #131, #138
#139, #140, #143, #144@ #149. To datehe Ninth Circuit Court oAppeals has dismissed al
of Ms. Howerys appeals for laaK jurisdiction, and heawarned Plaintiff that her continued filing
of improper interlocutory appeals may resulthia imposition of sactions or a préding review
order. SeeDkts. #35, #87, #104,120, #142, #14 #158, #166-168nd #171-174.

[72)
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Plaintiffs request, was set for December 4, 2015, in San FranciscoldCAt T 7 10 and 14
and Ex. K thereto. Defendant then made sewwtampts to confirm Plaintiffs attendance
her deposition, with no responskl. at 1 § 13-15. On Decemb&r2015, Plaintiff telephone
defense counsel Boris Gaviria. During the phoalé Ms. Howery raisethe issue of a lacl
of protective order, and stated that sheuld only agree to respond to discovery &
deposition questions if they were limited te thrief time frame of her employment at Boeit
Id. at § 16. Mr. Gaviria did na&gree to the limitations. PHdiff did not propose any otheg

limitations and refused to confirm whether steuld attend her deposition the next ddg.

Defense counsel Sheehan Sullivan Weiss mellimaththe call in an email to Plaintiff and

once again requested confirmation of her atteceldrefore she flew to San Francisco for
deposition. Id. at § 17 and Ex. O thereto. Thagimi, Plaintiff fled her aforementione
requests for extension of time and for a priitecorder. Ms. Sullivan Weiss emailed M
Howery, reiterating that her deposition wag canceled and that Bog intended to gq
forward with it. Id. at 18 and Ex. P thereto.

At 12:00 a.m. on December 4, 2015, Plaingiffhailed Mr. Gaviria, without copyin
Ms. Sullivan Weiss, stating that she would not be attending her deposition and att
objections to the deposition. Dkt. #165 at § 19 and Ex. Q thereto. Ms. Sullivan Wei
already flown to San Francisco. Plaintiff falleo appear for her deposition as scheduléed.
at 1 20 and Ex. R thereto.

Defendant now moves to dismiss this casePiaintiffs failure to prosecute and alg
seeks attorneys fees and costs associated tvghpreparation for Plaintiffs deposition ¢

December 4, 2015.
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[Il. DISCUSSION
Defendant moves to dismiss Plaintiffs cfes under Federal Rules of Civil Procedur
37 and 41. Dkt. #164 at 8-13. The Courttfaddresses Defendants Rule 41 arguments.
As an initial matter, the Court notes that Plaintiff has failed to meaningft
participate in this action since April @15, when she amended her Complai@éeDkt.
#58. After that time, Plaintiff has essetijiacontinuously filedduplicative motions and
frivolous appeals, and has refused to engage in the discovery paegste the Courts
orders to do so.SeeDkts. #119 and #157. Specifically,aiitiff has failed to respond to
Defendants written discovery requests, failedaspond to the Courts Order to Show Caus
and failed to attend her deposition. Despite fact that this Court imposed monetar
sanctions for Plaintiff's conduct, Plaintiff hasnetheless failed to pay or move this cas
forward.
Further, Plaintiff continues to assert theme responses to any motion filed in th
Court, with arguments the Court has alreadgatgid. For example, Plaintiff maintains thg
she should not be required to engage in discovery because the information sought
privileged, (2) beyond the permissible scopedisicovery and (3) confidential. She als
maintains that defense counsel should be digeptabased on a conflict of interest becaus
they have also representedr lie this case. The Court has rejected these argumentg
numerous occasionsSee e.g, Dkts. #106, #119, #122 and #1570 the extent that
Plaintiff once again raises these argumentgesponse to the instant motion, the Court aga
rejects them. Further, the Codinds Plaintiffs assertionshat Defendant has refused tc
engage in discussion regardiagProtective Order disingenuouSeeDkt. #170 at 2. The

record demonstrates that it is Plaintiff whas refused to engage in meaningful discove
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conferences. Dkt. #165 at 12%-24. Finally, theras no evidence thalaintiff has ever

been represented by current defense counghkldror any other case, and she has provided

no evidence to the contrary. Dkt. #176 and Ex. 1 thereto.

With this context, the Court turns to f2adants motion. Under Rule 41(b), ‘the
district court may dismiss an action for failucecomply with any order of the courEerdik
v. Bonzelet963 F.2d 1258, 1260 (9th Cir. 1992). €] district court must weigh the
following factors in determining whether a Rdlg(b) dismissal is warranted: (1) the public
interest in expeditious resolat of litigation; (2) the courtheed to manage its docket; (3
the risk of prejudice to theefendants; (4) the public pofi¢avoring disposition of cases on
their merits; and (5) the availability of less drastic sanctio@sistead v. Dell, In¢.594
F.3d 1081, 1084 (9th Cir. 2010) (quotikiznderson v. Duncary79 F.2d 1421, 1423 (9th
Cir. 1986)). TheHendersorfactors“are ‘not a series of conditions precedent before the ju
can do anything, but a ‘way for a digtijudge to think about what to @oln re

Phenylpropanolamine (PPA) Bds. Liab. Litig. (In re PPA)60 F.3d 1217, 1226 (9th Cir.

2006) (quotingvalley Eng’rs Inc. v. Elec. Eng’g Cal58 F.3d 1051, 1057 (9th Cir. 1998)),.

Dismissal is appropriate ‘where at least féactors support dismissal . or where at least
three factors ‘strongly support dismissaflernandez v. City of El Mont&38 F.3d 393, 399
(9th Cir. 1998). In this case dlCourt finds dismissal appropriate.

The first two factors strongly support dissal under the circumstzes of this case.

The Ninth Circuit has consistently held that ‘thablics interest in expeditious resolution of

litigation always favors dismissaPagtalunan v. Galaza291 F.3d 639, 642 {oCir. 2002)
(quotingYourish v. California Amplifierl91 F.3d 983, 990 (9th Cir. 1999)). Here, Plainti

has defied Court orders to proceed with oN&ry and has unnecessarily slowed litigation &
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filing numerous frivolous appeals even after Miath Circuit warned her not to do so. Sh
has also failed to engage in meaningfglcdvery conversations with Defendant, has failg
to file motions that would move her case fardl even after receiving permission from thi
Court to do so, and has failedpgay Court-imposed sanctionkikewise, the Courts need to
manage its docket also weighs favor of dismissal. Thealelays caused by Plaintiffs
repeated failures to participate in the pidi process have already consumed time a|
resources that the Court could have devotedther cases. The Courts resources are b
allocated to matters with active parties whe waiilling to comply with the Courts Orders.
Further, Plaintiffs noncompliance has wastbd time and resources of Defendant and h
precluded Defendant from pursuing afficient resolution of this matter.

With respect to the third factor, the Couecognizes that the mere pendency of
lawsuit cannot constitute sufficient prejudice to require dismiséalirish 191 F.3d at 991.
However, ‘prejudice . . . may . . . consist of costs or burdens of litigatomé PPA 460
F.3d at 1228. Moreover, “a presumption oéjpdice arises from a plaintiffs unexplained
failure to prosecutelaurino v. Syringa Gen. Hos®79 F.3d 750, 753 (9th Cir. 2002). A
plaintiff has the burden of deonstrating a non-frivolous reaséor failing to meet a court
deadline. Id.; see also Yourishl91 F.3d at 991. Here, Plaiiitfailed to respond to the

Courts Order to Show Cause, offered no exatemm for the failure, and did not move for at

extension of the response deadline even aftaivimg permission from the Court to do sg.

In addition, Plaintiffs failurego respond to Defendants dis@ry requests and her failure tg
attend her Decembef"4leposition has forced Defendant to incur unnecessary costs. T
the Court finds that Plaintiffs actions hauafairly caused prejudice to Defendant, and th

factor weighs in favor of dismissal.
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The fourth factor typicallyveighs against dismissabee, e.gHernandez 138 F.3d
at 399. “At the same time, a case that is stalleunreasonably delayég a partys failure to
comply with deadlines . . . cannot moveward toward resolution on the meritsi're PPA
460 F.3d at 1228. The Ninth Circinés ‘recognized that this factlends little support to a
party whose responsibility it is to move a €edsward disposition on the merits but whos
conduct impedes progress in that directideh.’ (quotingIn re Exxon Valdez102 F.3d 429,
433 (9th Cir. 1996)). In this cadfjs factor is neutral at best.

Finally, in an effort to avoid dismissal, this Court has attempted less dré
alternatives. Indeed, the Court allowed Plairttifffile motions for extensions of time ang

protective orders (which she dmbt do) even after she failed to follow the Courts discove

directives. The Court als@dued an Order to Show Cauwhy the case should not be

dismissed, to which Plaintiff failed to respond. As a result, the Court finds that additic
less drastic alternative remedies would baldu “Though there are a wide variety o
sanctions short of dismissal alahile, the district court needot exhaust them all before
finally dismissing a caseNevijel v. N. Coast Life Ins. Co651 F.2d 671, 674 (9th Cir.
1981). Accordingly, the Court finds the fiftadtor also weighs in favor of dismissal.
Based on the analysis above, the Court finds that at least four of thdéefiderson
factors weigh in favor of dismissal. Whileetl€ourt recognizes that it could dismiss wit
prejudice, a less drastadternative is to dismiss without prejudic8ee Ferdik963 F.2d at
1262. Dismissal will minimize prejudice to f@adant, but dismissing the case withol

prejudice will preserve the ability of Plaintiff to seek refieThus, the Court finds dismissa

% Should Plaintiff decide to re-file her Complaat some time in the future, this Order is 1
intended to toll the statute of limitations oegiude Defendant from ramg any valid defense t
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without prejudice is appropriate.
IV. FEESAND COSTS

Defendant has moved for the attorney feesl costs it incurred in preparing f

Plaintiffs deposition in San Francisco. DKt164 at 12-13. Under Federal Rule of Civil

Procedure 37(d)(3), the Court may order sanctions including attorneys fees for the faily
party to attend his or heleposition. In thigase, the Court finds thBefendant timely noteg
Plaintiffs deposition, set for the date and locatiiaintiff requested,ral proactively followed
up with Plaintiff numerous times to provide lanple opportunity to request a different dg
SeeDkt. #165 and exhibits thereto. Howeyv@laintiff waited unt midnight, just hours
before her deposition, to unilaterally inform Dedant that she would not be appearing. T
occurred after defense counsel had speng tomeparing for her deposition, had purcha
airline tickets, arrived in San Francisco, dmbked a hotel room. Under these circumstar
the Court finds that an award of attorneys feesessary to prepare for the deposition, as
as costs associated with coungedsel arrangements, is appropeias sanctions for Plaintiff
conduct. Fed. R. Civ. P. 37(d)(3).
V. CONCLUSION

Having reviewed Defendants motion to diss) the response tleto, and the reply ir

support thereof, along with tmemainder of the record, ti@ourt hereby finds and ORDERS:

1. Defendants Motion to Disis (Dkt. #164) is GRANTED.Plaintiffs remaining

claims are DISMISSED and this matter is now CLOSED.

such a Complaint.
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2. Defendants request for attorneys fees and costs associated with Plg
December # deposition is GRANTED. Defendashall provide a Declaration ¢
its fees and cost®o later than 10 days from the date of this Order.

DATED this 13 day of January 2016.

By

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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