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prporation v. Phyllis Hartford dba Mountain View Properties

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
SIGNATOURS CORPORATION, Consolidated Case No. 14-1581 RSM
Plaintiff, ORDER GRANTING DEFENDANTS’

MOTION TO COMPEL
V.

PHYLLIS HARTFORD d/b/a MOUNTAIN
VIEW PROPERTIESet al .,

Defendants-Counterclaimants,
V.

SIGNATOURS CORPORATIONet al.,

Counterclaim Defendants.

l. INTRODUCTION

This matter comes before the Court on atidated Defendants and Counterclaimal

Plaintiff and counterclaim defelant Signatours, Inc. (“Sigtwars”) to make a complet
production of documents responsive to theirst-Joint Set of Reqsés for Production td
Signatours without distinction beégn itself and its fated entities.” Dkt#59 at 4. Signatour

opposes this Motion. For the reasons set foelow, the Court GRANTS Defendants’ Motio
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Il. BACKGROUND

A full background of this case is not necegséor the purposes of this motiol

Signatours alleges it authors and is thenewof non-stock, high-dynamic range (HDR),

commercial photographs of inns, resorts and t@carental properties. Dkt. #42 at
Signatours asserts that these phatphs are typicalllicensed to management companies
use in marketing and rental of the propertiéd. Signatours allegesahit is the copyright

owner of photographs of the vaicam rental properties referred as: “Crystal River Ranc

—

for

Property,” “Guy Peak Lodge” and/or “Chamx Place,” located at Snoqualmie Pass,

Washington, “Eagle Thunder Lodge Property” “Snoqualmie Summit,” and “Skyo Lodde

(Volcano Cabins),” located ihewis County, Washingtonld. Signatours further alleges that

Defendants have violated its copyrights ie Bubject photographs by copying and publishing

them in Defendants’ various online rental marketing materlals.

On July 30, 2015, Defendants served their first set of requests for producti
Signatours. Dkt. #60-1 at 13Signatours served its responses on September 1, 2015.
#60-10. Signatours’ responses raised sevemiéml objections,” inading the following:

2. Signatours objects to the definition of “Related Entity” and
to these requests to the extent that they purport to require
Signatours to investigate or obtallocuments from such entities.
First, there has been no evidence provided that these entities are in
fact related, or otherwise in cook of named payt Signatours, or
that Signatours has any obligats vis-a-vis such parties.
Signatours has no obligation tovestigate or obtain documents
from such entities. Second, as ttee parties not named in the
lawsuit, such information or documents is not reasonably
calculated to lead to the discovery admissible exdence and/or

not relevant to the claims or fé@ses involved in the pending
action. Third, as to thether parties named in the lawsuit, such are
represented by separate counagel the information sought is
obtainable from some other sourgamely the other parties) that

is more convenient, less ldemsome, and less expensive.

Id. at 3.
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On September 24, 2015, Defendants’ counsetevo Signatours’ counsel arguing th

any objections had been waived because Sigraitoesponses had been served a day

at

ate.

Dkt. #60-11. Signatours supplemented its oesps on October 16, 2015, but still maintained

that it did not have in its possession “most if albdocuments related to other parties namefd in

this lawsuit.” Dkt. #60-3. Defendants maintdirat they have not been able to obtain fthe

documents at issue from CountencldDefendants. Dkt. #59 at 9.

On February 8, 2016, Defendants conferred by phone with counsel for Signatour$ about

these issues. Dkt. #60-15.Counterclaim Defendangid not participate. Id. Defendants
maintain that Signatours has failed to mak®mplete production, necessitating this Motion
[l DISCUSSION

A. Legal Standard

“Parties may obtain discovemggarding any nonprivilegedhatter that is relevant tp

any party’s claim or defensand proportional to the needd the case, considering th

importance of the issues at staik the action, the amount in comtersy, the parties’ relativ

e

11°

access to relevant information, the parties’ resources, the importance of the discoyery in

resolving the issues, and whether the burdeexpense of the proposed discovery outweighs

its likely benefit.” Fed. R. Civ. P. 2b)(1) (effective December 1, 2015). “Relevd

unt

information for purposes of discovery is infation ‘reasonably calculated to lead to the

! Signatours argues that Defendants failed to meet and confer under Local Rule 37(a)(#63 Bk 2. This rulg

requires that the movant “in good faith confer[] or @ip¢]] to confer with the person or party failing to ma
disclosure or discovery in an effort to resolve the dispute without court action.” LCR 37(a)(1). Sigr
argument appears to be that, although it was informékeoheed for a phone call &aldress the instant Motion
discovery issues, and although it participated in that phone call, counsel for Counter-Defendants was n
participate, and this phone call does gatlify as a “meet and confer.” DKk#63 at 3. Defendants argue ft
“[tlhe call between counsel for the Defendants and counsel for Signatours lasted twenty minutes, and
substantive discussion of Signatours’ position that it is a separate entity that is not obligated to produce d
pertaining to its related companies.” Dkt. #66 at 5. The Court finds that Signatours was on nottbe asstan
discovery dispute, and that Defendants made a good faith effort to address the dispute throug
communications, including a telephone conference with “the person or party failing to make disclg
discovery.” Accordingly, LocaRule 37(a)(1) is satisfied.

ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL - 3

D

\ke

atours’

S

ot able to
hat
included
ocuments

N several
sure or




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

discovery of admissible evidence.'3urfvivor Media, Inc. v. Survivor Prods., 406 F.3d 625

635 (9th Cir. 2005). *“District courts haveoad discretion in determining relevancy for

discovery purposes.’ld. (citing Hallett v. Morgan, 296 F.3d 732, 751 (9th Cir. 2002)).
requested discovery is not answered, the r&qge party may move for an order compelli
such discovery. Fed. R. Civ. P. 37(a)(1). Taety that resists discovery has the burdej
show why the discovery request should be denkdnkenship v. Hearst Corp., 519 F.2d 418
429 (9th Cir. 1975).
B. Irrelevant Portions of Briefing
The Court begins by noting that the parties have gone extremely far afield ir
briefing for this Motion, esseilally arguing the merits of thease rather than addressing 1{
narrow discovery at issue. The Court is not interested in the merits of the case at this |
Rather, the Court hopes to ascertain throughMloBon what discovery is at issue, why it w
not produced, and whether the Gaahrould compel its production.
C. Responses One Day Late
Defendants first argue that Signatours seritedresponses “one day late” therefq
“waiving any objections to defendantdiscovery.” Dkt. #59 at 8 (citingtichmark Corp. v.

Timber Falling Consultants, 959 F.2d 1468, 1473 (9th Cir. 19928ignatours corexles that its

their

he

uncture.

AS

discovery responses and objections “were tardgri®yday.” Dkt. #63 at 4. Signatours states

that this was not intentionabut was due to an erroneous kieiing entry. Dkt. #65 at 3.

Signatours argues that Defendasii$fered no prejudice as a result of this error, and reqt

lests

that the Court use its discretion and conclude 8ignatours did not waive its objections. Dkt.

#63 at 4 (citinginter alia, Pincay v. Andrews, 389 F.3d 853 (9th Cir2004)). Based on th

record before it, the Court concludes that Sigmaodelay was not due to bad faith, that it W
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Defendants next address the merits Sinatours objections.

of the shortest possible time, and that it did prejudice Defendants. Accordingly, the Co
will not consider Signatours’ objections waived.

D. Signatours’ Objections

evidence that Signatours and the CounterclBefiendants share the same offices and h

significant overlap in personnel:

Signatours is registered as a $Nmgton Corporation whose sole
governing person is counter defendant Penny Taylor, and whose
registered agent is counter dedant Finito. (Signatours Corp.
Reg. Detail, ECF No. 9-2). Penny ylar is the wife of William
May, (Taylor Dep. 7:17-18, ECF d\ 9-3), who is the sole
governing person of Finito, (FimitCorp. Reg. Detail, ECF No. 9-
4). Finito is also the registeregdjent of counter defendant Vortex.
(Ex. 17, Vortex Corp. Reg. DetailMay has previously testified
under oath that the same “officese shared by Signatours and
Vortex and everything. It's the same place. It's all one little
office.” (May Dep. 61:8-10, ECF No. 9-5).

Signatours does not charge \t to take vacation rental
photographs, and orally license®sle photographs back to Vortex
for use in promoting properties free of charge. (Taylor Dep. 24:4—
21, ECF No. 9-3; Signatours pe27:8-12, ECF 9-7).... As of at
least 2014, Signatours had no cogiaid no salaries, and had no
revenue. (Signatours Dep. 35:12-36,FE€©7). May claims to be
employed by Vortex despite receiving no pay from and having no
ownership interest in that entjitnor any other income from any
other source. (May Dep. 12-25, ECF No. 9-5). Although May
has denied under oath that he holds any position with Signatours,
(id. at 5:3-5), Signatours has remeted to the public that May is
part of its “staff” who is responsible for “administration” of the
company, (Signatours Staff &g ECF No. 9-6). Despite
Defendants’ request, Signatsurhas not produced a single
document relating to its coopate separateness beyond its
corporate registration document iftséflay has testified under oath
that his wife is the sole sharetlet of SignatourqSignatours Dep.
32:10-11, ECF 9-7), but Sigmairs has not produced any
documentation of her ownershippr any separate property
agreement that would establish that interest is not part of her
marital community with May. Signatours has no board, only
informal advisors that it “pdg] in pizza,” according to Mayd.
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at 32:12-15). When they meet, thamdvisers dis@s the business
of Signatours and all the other digs from which it claims to be
apart without ditinction. (d. at 32:12-20).

Dkt. #59 at 10-11. Defendantggae that Signatours has phyipossession of the documents

in question, and should therefore produce thdmh. at 11-12 (citingAfros SPA v. Krauss-

="

Maffei Corp., 113 F.R.D. 127, 128-30 (D. Del. 1986)If('a party ... shares control ¢

documents with a third person, then a court ceder production by means of its power oyer

the party litigant.”)). Defendants also appéarargue that Signatours and the Counterclaim

Defendants are alter-egos, and tit&t objections are thus voidd. at 12 (citingDuracore Pty
Ltd. v. Applied Concrete Tech. Inc., No. 5:13-CV-184-TBR-LLK 2015 WL 4750936, at *2

(W.D. Ky. Aug. 11, 2015)Perini Am,, Inc. v. Paper Converting Mach. Co., 559 F. Supp. 552,

553 (E.D. Wis. 1983)). Defendants argue thatdiicis have also held that companies that

‘act[] as one’ for purposes of assisting each othditigation or the underlying transaction gt

issue should be treated as one for purposes of Rulel84(titing Alimenta (U.SA.) Inc. v.
Anheuser-Busch Companies, 99 F.R.D. 309, 313 (N.D. Ga. 1983)avis v. Gamesa Tech.

Corp., No. CIV. A. 08-45362009 WL 3473391, at *3 (E.D. Pa. Oct. 20, 2009pefendants

argue that Vortex and/or Finito have prowdddocuments to Signatours only when conven|ent

in this litigation. 1d.

In Response, Signatours argues that it is a separate legal entity under deparate

ownership and control, is wholly owned and controlled by Pennyolayid not her husband

William May, or under the control of Finiteand Vortex, and that there “is no marital

community between Ms. Taylor and Mr. Mayhevhave had separate estates for nearly

years and a recorded separate propermeesgent since 1988.” Dkt. #63 at 5 (citing

40

2 The Court notes that these cases refer to situatieere documents were requested from wholly-owned

subsidiaries and sister-companies found to be alter-egos.
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Declaration of Penny Taylor, Dk64). Signatours argues thatents space ia commercial,

multi-use building along with “roughly a half-dozether businesses or individuals” including

but not limited to Counter-Defendants, and thahéres computers with these other businesses

and individuals.ld. Rather opaquely, Signatours argues tHatlhile it was in the possession

of certain documents from other entities basedearlier activities, nm&i years ago, it does npt

as part of its regular business operations maintain, control or have access to the documents of

the other parties.”ld. at 6 (citing Dkt. #64). Signatoursgaies that it has tried to obtain the
requested documents from Counter-&wefants but has failed to do sal. Signatours appears
to imply that it could still obtain the requested documentd. Signatours argues that
“[dJocuments that are ithe actual possession of a third persoentity are deemed to be in the
responding party’s control oniy he has the legal right tobtain the documents on demand,
citing Klesch & Company, Ltd. v. Liberty Media Corp., 217 F.R.D. 517520 (D. Colo. 2003
andResolution Trust Corp. v. Deloitte & Touche, 145 F.R.D. 108, 110 (D. Colo. 1992). Dkt.
#63 at 5. Signatours also argues tltartain documents were withheld based [on
“confidentiality,” citing to private confidentisdy agreements between Signatours and third
parties. Id. at 6-7. Signatours offers no legal justition to withhold these documents, Qut
states that it will have no choice but $eek a protective order from the Courtd. at 7.
Signatours objects to Defendants’ request forriaglys fees related to this Motion due to the
meet and confer issues stated abdde.

On Reply, Defendants argue that SignatoiResponse relies on documents that were
not disclosed in response to DefendarfR@quest for Production No. 23 seeking “[d]ll

documents relating to the operation of Signatours’ as a separate formal est#yDkt. #60-1

% The Court notes that no protective order has been filed in this case by Signatours or any other party, despite

Signatours having notice of this potential issue for several months.
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Taylor represents that Signateufts wholly owned and controlled
by me—not by my husband, William May, or any of the other
legal entities named in this lawsuncluding Finito and Vortex.”
(Taylor Dec. 7). But Signatoursiveb site lists William May as
responsible for the company’'s “administration,” while listing
Taylor as merely performing “cusher service.” (Signatours Staff
Page , ECF No. 9-6). In preus litigation, Signatours has
designated May, not Taylor, as @srporate representative, and he
has testified under oathat it and the variaiother enties with
which he and Taylor are assoeidtare managed collectively by
the same people without regaia corporate distinctionsld. at
32:12-20).

Taylor asserts that “Signatours net engaged in any way in the
vacation rental or management business.” (Taylor Dec. | 5). Yet
Signatours has produced many doeumts relating to that very
business—vacation rental contracts, e-mails with property owners,
and marketing plans—from what claims are & own files.
(Taylor Dec. 1 8).

Taylor swears that Signatoursdes not as part of its regular
business operations maintain, control or have access to the
documents of the other partiegTaylor Dec. | 8). But when
Defendants questioned the fidglitof copies in Signatours’
production of certain emails tveeen William May and a property
owner, Signatours readily obtathg@roduced the “raw electronic
documents. (Ex. 21, Jan. 29, 2016weoletter and Attachment).

Taylor states that “Signatourphotographers” create photographs
that “Signatours commissions.” BMay testified as Signatours’
representative that a single pbgtapher takes the photographs as
an employee of Vortex, which assigns the copyrights to Signatours
and receives a free license back to use them for advertising
vacation rentals. (ECF No. B- Signatours Dep. 6:20-7:2, 27:8—
29:12). Signatours’ interrogatory responses and document
production fail to identify information about any photographers
employed by or commissions for photographs received by
Signatours.
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Id. at 6! Defendants argue that Sigoats has failed to show that‘ih fact has no separate

corporate existence or governance apart fronother entities with wich it is operated hand
in-glove for purposes of both this litigatiand the underlying vacation rental managen
business.” Id. at 7. Defendants argue that “Taylor's declaration, even if creg
conspicuously omits any assertion that anytimhgsically prevents her from simply collectir
the responsive documents from the space thaplsyscally shares witthe other entities,” ang
that Signatours’ assertion that Defendantsid¢@btain the requestetbcuments from Counter
Defendants rings hollow given the parties’ dealings solfhrat 8.

The Court begins by noting that Signatouigeneral objections” make it difficult fo
the party requesting discovery taderstand what objectionsaactually being made and wh
documents are actually being withheld; they serve no legitimate purpose, skirt the requif
of the civil rules, and ardisfavored by this Court.See Weidenhamer v. Expedia, Inc., 2015
U.S. Dist. LEXIS 36142, *20-22 (W.D. Wash. Ma23, 2015). The Court finds that §
documents withheld purely aronfidentiality grounds must bgroduced, absent a protecti
order. As to the objection that certain documemé&snot within the control of Signatours, t
Court turns to Defendants’ arguments that éh#scuments are in the possession of Signat|
and third parties (or Counter-Defdants) and that Signatsuand Counter-Defendants a
essentially alter-egos. The Court notes that Signatours does not explicitly deny tha
possession of the requested documents, but isfiiee such documents are legally owned
third parties and/or Counter-Deftamts. The Court finds th#tneed not determine the alt
ego status of the various parties at this time. Even if Signatours and Counter-Defend

not alter-egos for purposes of liability, the Countd§ that these parties are so closely relatg

* The Court finds it unnecessary, forrpases of this Motion, to make “apecific adverse credibility finding|

against Ms. Taylor as requested by Defendasts.Dkt. #66 at 9.
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staff and business interests as to call into question Signatours’ apparent inability to obtain and

produce the requested documents. Signatouestisvithout a valid excuse for turning ov§
these otherwise discoverable materials, and has failed to meet its burden to show
discovery request should be deniedee Blankenship, supra. Accordingly, Defendants
Motion will be granted.
E. Defendants’ Request for Attorney’s Fees

If a motion to compel is granted, “the comust... require the party or deponent whg
conduct necessitated the motion... to pay the mbwaeasonable expess incurred in making
the motion, including attorney’s fees. Rule @J(5)(A). But the courmust not order thig
payment if: the movant filed the motion befattempting in good faith to obtain the disclost
or discovery without court action; the opposipgrty’s nondisclosuregesponse, or objectio
was substantially justified; or other circumstas make an award okgenses unjust. Rul
37(a)(5)(A). The Court finds that Defendandid meet and confemn good faith, that
Signatours’ objections were notbstantially justified, and that an award of attorneys’ feg
warranted and required under Rule 37.

IV.  CONCLUSION

Having reviewed the relevant pleadings, thelalations and exhits attached theretq
and the remainder of the record, @eurt hereby finds and ORDERS that:

1. Defendants’ Motion t€€ompel is GRANTED;

2. Signatours shall make a complete production of documents respons

Defendants’ First Joint Set of Requekis Production to Signatours, withol
distinction between itself and the coultarm defendants in this case or oth

entities controlled by Signatours. All douents previously withheld purely g
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confidentiality grounds must be pragkd. This production must be ma
within fourteen (14) days of this Order

Defendants are directed to file a Nm for Attorney’s Fees and Cos
associated with preparing this Motion witlsiix (6) daysof this Order, noting it
for consideration no earlier than the second Friday after filing. This Mg
shall be limited to five (5) pages and supported by documentary evi(
reflecting the amount of feeought. Defendants shalbt include fees for thg
time taken to prepare the Motion for Attorney’'s Fees and Costs, only
underlying Motion to Compel. Signatauis permitted to file a respons
addressing solely the reasonableness efdiguested fees and costs, and wi
shall be filed no later than the noting date and limited to five (5) pages

Reply shall be filed.

DATED this 19th day of May, 2016.

o

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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