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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
WANDA E. SMITH-JETER, Case No. C14-1584-JPD
Plaintiff,
ORDER GRANTING DEFENDANT’'S
V. MOTION FOR SUMMARY
JUDGMENT AND MOTION TO
ARTSPACE EVERETT LOFTS STRIKE
CONDOMINIUM ASSOCIATION,
Defendant.

l. INTRODUCTION AND SUMMARY CONCLUSION
This matter comes before the Court on the motion for summary judgment filed by

defendant, the ArtSpace Everett Lofts CondominAsgaociation (the “Assoation”). Dkt. 46.

the defendant has replied. Dkt. 56. A lmgmwas conducted on March 4, 2016. Dkt. 59. In
its reply, defendant also seeks to strike the letter of settlement offer filed as an exhibit to
plaintiff's response. Dkt. 5t 2; Dkt. 51, Ex. A-1 at 3-5. Adr careful consideration of the
parties’ submissions, oral argument of theipartthe governing law and the balance of the
record, the Court GRANTS defendant’'s motfonsummary judgment, Dkt. 46, and motion t(

strike the letter of settlemeaffer, Dkt. 51, Ex. A-1 at 3-5.
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Il. BACKGROUND

Plaintiff has resided with her husband, Jeksues Jeter, in the ArtSpace Everett Loft
since June 2012. Dkt. 10. She and hebhnd are both disablekfrican-Americans.|d.
ArtSpace Everett Lofts (the “ArtSpace Loft$s a 40-unit multifamily housing community in
Everett, Washington, and the property is maddgeQuantum Management Services, Inc. (t
“property management”). Dkt. 46 at 2; Dkt. @8rst Heimarck Decl.at 1; Dkt. 49 (Huang
Decl.) at 2. The named defendant, the Assmeiais a board of representatives from the
ArtSpace Lofts and an adjacent property, Schatk Center, designated to address the two
entities’ shared expenses. Dkt. 49 (HuBegl.) at 2. According to defendant, the
Association does not own the ArtSpace Lofte@mnduct its daily management. Dkt. 46 at 2.
Neither the property management nor any oéitgployees have been named as defendants
the present suit. Dkts. 10, 42.

Plaintiff and her husband first applied fonéacy at ArtSpace Lofts in May 2012. Dkt
46 at 1; Dkt. 52 (Smith-Jeter Decl.) at 248is undisputed that, in order to accommodate
plaintiff, the property management offered nuowesr move-in benefits, auding (1) a total of
twelve months of reduced rent at $859.00 per month; (2) a tddi8& 00 move-in rent credit
applied to plaintiff's May and June 2012 reaid (3) two months of free parking. Dkt. 48
(First Heimarck Decl.) at 4-5. On May 312, plaintiff and her hushd signed the rental
lease and subsequently movetbianit 310 of the subject progie. Dkt. 52-1 (Smith-Jeter
Decl.), Ex. B-4 (2012 Lease Agreent) at 15; Dkt. 46 at 3.

However, plaintiff alleges that Heidi Hearck, the on-site Resident Manager of the
ArtSpace Lofts, also verbally promised to further reduce her rent to 50% of the combined
income of plaintiff and her husband. Dkt. 52 {@rdeter Decl.) at 2-3Ms. Heimarck denies
ever making such a promise. Dkt. 48 (Firstribrck Decl.) at 4. Shortly after plaintiff
moved into the unit, plaintiff repeatedly gti®@ned Ms. Heimarck regarding reducing her

rental payment, and Ms. Heimarck was non-respensDkt. 52 (Smith-Jeter Decl.) at 2-3;
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Dkt. 52-1 (Smith-Jeter Decl.), Ex. C (Noveent80, 2012 Email) at 23. In the meantime,
plaintiff claims that she also filed oral anditten complaints with Ms. Heimarck against her
neighbor, Kelly Ann Mullen, alleging stalking and harassmebkt. 42 at 1. Plaintiff
believes that, as a result of mepeated inquires about the reducewt and complaints against
Ms. Mullen, the property management retalisagdinst her and her husband by engaging in
both discriminatory housing praatie and physical harassment. t32 (Smith-Jeter Decl.) at
2-3.

On October 22, 2014, plaintiff initiated this actioDkt. 4. She is proceeding pro se.
Subsequently, plaintiff filed three amedsomplaints on November 24, 2014, December 29
2014, and July 6, 2015, respectively. Dkts. 4, 10, 42int#f appears to altge four causes of
action against defendant: (1) a claimhofising discrimination based on the race and
disabilities of plaintiff and her husband irolation of Section 3604 dhe Fair Housing Act
(the “FHA"), 42 U.S.C. § 3604, (2) a claim oftagation in violation of Section 3617 of the
FHA, 42 U.S.C. 8 3617; (3) a claim of fraud in leasthe apartment to plaintiff; and (4) a hat
crime claim. Dkts. 10, 42.

Defendant filed its answer on February 11, 2015. Dkt. 18. On January 4, 2016,
defendant filed the instant motion for summpaggment. Dkt. 46. Plaintiff opposed the
motion, Dkts. 51-53, and defendant replied.tDk6-58. A hearing was conducted on Marct
4, 2016. Dkt. 59.

1. JURISDICTION
Pursuant to 28 U.S.C. 8§ 636(c), the partiage consented to having this matter heard

by the undersigned United StatMagistrate JudgeseeDkts. 22, 30. The Court has subject

! Plaintiff claims that, ever sinahe moved in the unit, there were ongoing conflicts among Ms. Mullg
the property management and other residents. Dkt. 42 at 2. The conflicts appeared to revalMdsarou
Mullen’s gender identify.Id. Plaintiff claims that she was harassed stalked by Ms. Mullen because plaintiff
refused to get involved in the conflictil. at 2, 5-6. Plaintiff claims she subsequently met with the on-site
property managers to report the harassmeditfisad a written complaint against Ms. Mullerd. at 1-3.

However, plaintiff is unable to supply a copy of the written compldohtat 3.
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matter jurisdiction pursuant to 28 U.S.C.B31, 1367. Venue is proper under 28 U.S.C. 8§
1391(b).
IV.  DISCUSSION

A. Summary Judgment Standard

A moving party is entitled to summary judgnt when there are no genuine issues of
material fact in dispute and the moving party i8Stk to judgment as a matter of law. Fed. R.
Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). An issue of fact is

“genuine” if it constitutes evidence with whita reasonable jury could return a verdict for th

D

nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). That genuine
issue of fact is “material” iit “might affect the outcome dhe suit under the governing law.”
Id.

When applying these standards, the Courstrmiew the evidence and draw reasonable
inferences therefrom in the light stfavorable to the nonmoving part$eeUnited States v.
Johnson Controls, Inc457 F.3d 1009, 1013 (9th Cir. 2006). eTinoving party can carry its
initial burden by producing evidence thagates an essential element of the nonmoving
party’s claim, or by establishing that the nawvimg party does not have enough evidence of jan
essential element to satisfy its dean of persuasion at triaNissanFire & Marine Ins. Co. v.

Fritz Cos., Inc, 210 F.3d 1099, 1102 (9th Cir. 2000).

Once the moving party has met this burden, the nonmoving party then must show that

there is a genuine issue for trislnderson477 U.S. at 250. The nonmoving party must do
more than simply deny the veracity of evergithoffered by the moving party or show a mere
“metaphysical doubt as to the material factslatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). “The mere existeaf a scintilla oevidence in support of
the plaintiff's position will bansufficient; there must be evidence on which the jury could
reasonably find for the plaintiff.’/Anderson477 U.S. at 252. The nonmoving party’s failure

of proof concerning an essentiement of its case necesbatrenders all other facts
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immaterial,” creating no genuingsue of fact and therelantitling the moving party to
summary judgmentCelotex 477 U.S. at 327.

B. Defendant's Miscellaneous Motions

1) Motion to Strike Settleme Offer Letter

Defendant moves to strike a letter of settlement offer, which is labeled Exhibit A-1

fo

plaintiff's response. Dkt. 56 at 2. The letiea settlement offer dated August 4, 2015, and the

title of the letter clearly indicates thide letter was “MADE PURSUANT TO [FEDERAL
RULE OF EVIDENCE] 408.” Dkt. 51, Ex. A-1 & Plaintiff does not suggest that the
settlement offer is offered for any purpose other than to prove defendant’s liability. Dkt. 5
1. Such evidence, however, is inadmissible under the Fed. R. EvidS48&Rivera v.
McGaffey No. C11-5942, 2013 WL 5314426, at *9 (W\Wash. Sept. 23, 2013). Therefore,
the Court grants defendant’s motion to strike letter of settlementtached to plaintiff's
response. Dkt. 51, Ex. A-1 at 3-4.

2) Evidence Irrelevant to Any Claim or Defense

Defendant further contends that severahefattachments toahtiff's response are
irrelevant to any claim or defense. Dkt. 5&atSpecifically, plainff supplies a copy of her
resume as Exhibits D-1 and D-2 and her husisaadist statement &xhibit D-3 to support
their credibility as “character references.” D&2 (Smith-Jeter Decl.) at 3-4; Dkt. 52, Exs. D-
1-D-3 at 24-26. The Court deaisito consider these attachmtseas the Court may not make
credibility determinations in theoatext of a summary judgment motioReeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150 (2000). Nor is it necessary, because the Court m
draw all reasonable inferencesfavor of plaintiff. Id.

Defendant also argues that plaintif€ertification of Atendance for Renter
Certification Training, labeled Exit A-7, is irrelevant. Dkt. 56 at 2; Dkt. 52-1 (Smith-Jeter
Decl.), Ex. A-7 at 9. Howeveplaintiff's contention that th&hird party social services

agency assistance . . . merely resulted in a ‘Renter Certification of Training’ and included
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financial assistance (see exhibit ‘A-7’)" impdi¢hat this evidence is relevant, however
tangential, to plaintiff's discmination claim. Dkt. 52 (Smith-Jeter Decl.) at 1. Thus, the
Court considers this evidence that plaintifirqueted the social services agency training
program recommended by the property managénadong with other admissible evidence.
Dkt. 52-1 (Smith-Jeter Decl.), Ex. A-7 at 9.

3) New Allegations in Plaintiff's Responsive Brief

Defendant argues that, in opposing the instant motion, plaintiff raises many
“‘completely new allegations that have not bessed by [plaintiff] in any prior proceedings of
responses to discovery, and shahlerefore be stricken.” Dkt. 56 at 2. However, defendant
fails to specify which allegations are so “completed” that they should be stricken. “[T]he
Court has helgro sepleadings to a less stringent standda@h briefs by counsel and reads
pro sepleadings generously, howavinartfully pleaded.”Davis v. Silva511 F.3d 1005, 1009
n.4 (9th Cir. 2008). In light of the fact thatfeiedant fails to specify which allegations should
be stricken on this basis, the Court deniefendant’s motion to iske new allegations.

4) Statute of Limitations

Defendant further argues thdte to the two-year statute of limitations, any alleged
incidents relating to plaintiff $ease that took plaga&ior to November 2012 should be stricker
because the present case was filed in November2@it. 56 at 3. Defendant identifies
three incidents that it believes should be barred as untifdglgn alleged verbal promise
made by Ms. Heimarck in May 2012 to reduce pl#iastrent to 50% of her family income; (2)
the $400.00 move-in rent credit offered in Juf&2 and (3) the compliance notices sent to
plaintiff in October 2012.d.

Defendant’s argument lacks merit. Defendgpears to be referring to the two-year
statute of limitations under the FHAee42 U.S.C. § 3613(a)(1)(A). “Under the continuing

violation doctrine, when a pldiff pursuant to the Fair Housy Act, ‘challenges not just one

2 The present case was actually filed on October 22, 2014. Dkt. 4.
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incident of conduct violative of the Act, baih unlawful practice that continues into the
limitations period, the complaint is timely whenstfiled’ within two years of ‘the last
asserted occurrence of that practice?atton v. HanassabNo. 14cv1489 (WVG), 2015 WL
589460, at *7 (S.D. Cal. Feb. 12, 2015) (citihgvens Realty Corp. v. Colematb5 U.S. 363,
380 (1982))see alsal2 U.S.C. § 3613(a)(1)(A).

In the present case, even though the alleged verbal promise to reduce rent was m
May 2012, plaintiff alleges that defendant hasticmed to refuse to honor this promise until
the present time. Dkt. 52 (Smith-Jeter Decl3.aSimilarly, plaintif alleges that defendant
has continued to refuse to apply the $400.00e¥ia rent credit to her account until the
present time even though the credisvitially offered in June 2012d. at 2. Finally,
plaintiff appears to allege thdte compliance notices issuedetober 2012 were part of the
property management’s continuing efftatevict plaintiff and her husbandd. at 2-3.
Because the last occurrences of the allegeffiynsive practices were all well within the two-
year period prior to the filing dhe present suit, the Court de€@to strike the allegations on
statute of limitations grounds.

C. Article lll Case or Controversy Requirement

At the outset, defendant cenids that this action musé dismissed because none of
the allegedly unlawful conduct is fairly attrilalie to the named defendant. The jurisdiction
of a federal court is limited to fu@l cases and controversies.SUConst. art. lll, § 2, cl. 1.
Before invoking the court’s authority, a plaffitinust establish stanaly by showing that (1)
plaintiff has suffered an injury in fact, (2)dte is a causal connection between the injury ang
the conduct complained of, angd (8is likely that injury wll be redressed by a favorable
decision. Lujan v. Defs. of Wildlife504 U.S. 555, 560-61 (1992). For the second element ¢
causal connection, the injury has to be “fatraceable to the challenged action of the
defendant, and not the resulttbé independent action of sorterd party not before the

court.” Id. (quotingSimon v. E. Kentucky Welfare Rights Qd26 U.S. 26, 41-42 (1976)).
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In the present case, the named defendantaappe have no connection with any of the

allegedly unlawful conduct. According tcethestimony of Cindy Huang, the subject property
is managed by the property management @ampQuantum Management Services, Inc.,
which is not a named party to the case. BRt(Huang Decl.) at 1. The named defendant, t
ArtSpace Everett Lofts Condominium Associatiana board of representatives from the
ArtSpace Lofts and an adjacent property, Schatk Center, designated to address the two
entities’ shared expensekl. at 2. Defendant contends tlia¢ Association is merely a “loose
association” of residents andstnot involved in the daily magament of the subject property
Dkt. 46 at 2. Further, two of the key in@tluals accused of misconduct, Heidi Heimarck and
William (“Liam”) Cole, are Quantum Management’'s employees who do not work for the

Association. Dkt 47 (Cole Decl.) at 1; DK8 (First Heimarck Declat 1. Consequently,

e

none of the alleged conduct of discrimination, retaliation, fraud and hate crimes can be fajrly

attributed to the name defendant, ArtSpacer&tt Lofts Condominiumssociation. Rather,
the acts alleged by plaintiff aedtributable to non-parties, duas the property management
and its employees.

In her response, plaintiff does not raise amyument to dispute this contention. This
case must therefore be dismissed for lackadse or controversy under Art. Ill. However,
plaintiff's error in naming an improper defemdanust be balanced against defendant’s
conduct to date. Prior to the instant motidefendant had ample opportunities to point out
this deficiency, but nonetheless made no merdfanto the Court. Specifically, defendant
gave no hint that it was not a proper party todihi¢ in its motions for more definite statement
and its Joint Status Report. Dkts. 7, 13, 2Rlekd, defendant filed its corporate disclosure
statement, its Answer, and a motion to contitrig as if plaintiff had named the correct
defendant. Dkts. 8, 18, 44. For example, inAhswer, defendant denigdaintiff’'s specific
allegation that Ms. Heimarck and Mr. Cole picgdly harassed plaintiff, even though Ms.

Heimarck and Mr. Cole do not work for defendabkt. 18 at 2. Rather than promptly raising
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this issue, defendant waited until the evérial to do so, even though defendant was well
aware that plaintiff is proceeding pro se.ligyht of this litigation conduct, the Court would
permit the plaintiff to amend her complaint tanjohe proper partiepursuant to Fed. R. Civ.
P. 19. However, as discussed below, any amendment to join the proper parties would bg
Johnson v. Mammoth Recreations, Ji®Z5 F.2d 604, 607 (9th Cir. 1992) (holding that a
district court need not allow amendment aoenplaint if such amendment would be futile).

D. The Merits of Plaintiffs FHA Discrimination Claim

Assuming plaintiff had correctly named theperty management and its employees &
defendants, she fails to produce sufficient evideéa@stablish a genuine issue of material fa
with respect to her FHA discrimination clair®pecifically, she identifies four separate

incidents as amounting to diminatory housing practices:

(1) The property management allegedly bastinued to refuse to honor a prior
verbal promise to redugeaintiff’'s rent to 50% of the combined family
income of plaintiff and her husban@®kt. 52 (Smith-Jeter Decl.) at 3.

(2) The property management offerediptiff a $400.00 rent credit on June 11,
2012, but never applied the credit to her accolmtat 2.

(3) In October 2012, the property management issued a “3-DAY NOTICE TO
PAY RENT OR VACATE” and a “0-DAY NOTICE TO COMPLY WITH
LEASE OR QUIT PREMISES” (the “contipnce notices”) as a result of
plaintiff's overdue rental payment. D8 (First Heimarck Decl.), Ex. A (3-
Day and 10-Day Notices) at 8-9. Subsequently, the defendant referred her to
a third-party social services agency éorenter’s training which resulted in
no financial assistance. Dkt. 52]1at Plaintiff eventually paid the
outstanding balance by the due datetish the notices. Dkt. 52 (Smith-
Jeter Decl.) at 2. PIaiiff argues that defendant’s conduct constituted a
discriminatory housing practice becauslefendant failed to give the
plaintiff ‘30-days noticeof eviction’ as requirethy law” and “there were
other tenants who hadn’t paid rentonths and did not receive eviction
notices.” Id. at 1-2.

3 In defendant’s motion for summary judgment, defendant appears to respond to a perceived fifth
allegation that the property management never issued a Department of Housing and Urbgmieatv€lelUD”)
Section 8 housing voucher to plaintiff. Dkt. 46 at 5. However, plaintiff never put Fasthltegation in any part
of her pleadingsSeeDkts. 10, 42, 51-53. Consequentlye Court declines to address it.
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(4) In October 2015, the property managemieaoteased plaintiff's rent to $936
per month in plaintiff’'s new lease, which constituted an approximately 6%
increase of her rent. Dkt. 52 (Smith-Jeter Decl.) at 3; Dkt. 52-1 (Smith-Jeter
Decl.), Exs. B-1-B-11 at 12-22. Plaifitontends that tis increase is in
excess of the “3% rent increase cap’icthallegedly is applied to other
tenants’ rent. Dkt. 52 (Bith-Jeter Decl.) at 3.

Thus, plaintiff appears to allege haug discrimination based upon a disparate
treatment theory under Section 3604 of the FW2AU.S.C. § 3604. She contends that the
alleged discrimination was based upon the raded@sabilities of plaintiff and her husband.
As discussed below, plaintiff's housing disoimation claim fails as a matter of law.

1) Plaintiff Fails to Present a PrianFacie Case of Discrimination

The FHA prohibits certain discriminatorpreduct relating to theale or rental of

housing. Specifically, the statute provides:

[It shall be unlawful to] discminate against any person in the

terms, conditions, or privileges of sales or rental of a dwelling, or

in the provision of services dacilities in connection therewith,

because of race, color, religion, sex, familial status, or national

origin.
42 U.S.C. 8§ 3604(b). To succeed on a FHA disicration claim under the disparate treatmer,
theory, a plaintiff is first rquired to present a prima fadase of discrimination by showing
that: “(1) plaintiff is a member of a protecteldss; (2) plaintiff applied for [a benefit of
treatment] and was qualified to receive if} {{3e [benefit of treatment] was denied despite
plaintiff being qualified; and (4)defendant approved [the benefittreatment] for a similarly
situated party during a period relatively ndae time plaintiff was denied its [benefit of
treatment].” Gamble v. City of Escondid@04 F.3d 300, 305 (9th Cir. 1997).

Defendant does not dispute that plaintiff imamber of a protected class as a disable

African American. However, defendant argtiest plaintiff fails to supply evidence to

establish the remainin@ambleelements for each of the allegedly discriminatory housing

practices to present a prima facieeca$discrimination under the FHA.
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With respect to plaintiff's allegation that the property management promised to red
her rent to 50% of her family income, plaintiff fails to show the secaamableelement that
she was qualified for such a benefit of treatment. The only evidence offered to demonstr
plaintiff’'s qualification was an email from Heilleimarck stating “your request is reviewed”
without any explanation of whatequest” is being reviewedDkt. 52-1 (Smith-Jeter Decl.),
Ex. C at 23. The Court declinesitder an entitlement to a reded rent from such evidence.
Further, plaintiff fails to establish the fout@ambleelement that she was treated differently
from a similar situated party who is not a memtsiethe protected class, because plaintiff dog
not allege that a reduced rdratsed on a resident’s familycimme was promised and/or given
to anyone else.

With respect to the allegation that defenidaas refused to apply the $400.00 move-ir
rent credit which was promised to her on Juihe2012, plaintiff fails to establish the third

Gambleelement that she was denied a benefitedtinent at all. Plaintiff only supplies the

payment receipts from July 2012 to Deceml&t2 as well as a payment receipt titled “Move

in Special” which reflects that a $400.00 paymeas received in plaintiff's account. Dkt. 524
1 (Smith-Jeter Decl.), Exs. A-1, A-2, A-9 (20R2yment Receipts) at 1-4, 11. Plaintiff's
evidence therefore excludes the payment peéer June 2012, which would allow the Court
to determine whether such ciiedas applied that montid. Defendant, on the other hand,
supplies several documents including the Evistory Report of @intiff's account which
clearly indicates that the $400.00 credit was appfeplaintiff account on June 13, 2012. Dk
57-1 (Second Heimarck Decl.), Ex(Bvent History Rport) at 32.

As to plaintiff's allegation that defendiaimproperly issued the 3-Day notice and the
10-Day notice in October 2012, plafhfails to show the secon@ambleelement that she was
gualified for a benefit. Plaintiff appears to rely on an email from Heidi Heimarck dated
October 23, 2013, to show that she was entitlesbtoe leniency on her rental payment. Dkt.
52-1 (Smith-Jeter Decl.), Ex. A-8 (October 2813 Email) at 10. The October 23, 2013 emz
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indicates that, for any residenith an outstanding balancehis or her account, the property
management would stop issuing “Friendly Reminu#ices,” but rather dectly issue a 3-Day
notice and a 10-Day noticed. Plaintiff suggests that defendat@nied her the leniency of the
“Friendly Reminder notices” a year before thiBasal change of policy. Dkt. 52 (Smith-Jeter
Decl.) at 2. Even though this evidenodicates some inconggsncy in the property
management’s noticing policy, it does not dematstthat plaintiff's entittlement to such
leniency under the FHA. Plaintiff's leasingragment specifically stas that “Tenant shall
pay Landlord monthly rent of $859.00 in full,advance on or before the first day of each
calendar month . . . [and any] delinquency int fellowing such angplication of fund will
subject to a 3-day pay or vacate notice.” @21 (Smith-Jeter Decl.), Ex. B-4 at 15.

Nor does plaintiff establish the four@ambleelement that she was treated differently
from a similarly situated individal with respect to this allegati. Plaintiff merely alleges that
“there were other tenants whodmét paid rent in months arid not receive eviction notices”
without providing concrete evidence. Dkt. 52 {@rdeter Decl.) at 2This bare allegation is
insufficient to establish disparate treatmeBéee Brooks v. Seattle Hous. Auhon. C12-0878-
JCC, 2015 WL 3407415, at *2-3 (W.D. Wash. Mz, 2015) (holding that a mere allegation
that defendant served her a 10-Days notice fur&ato pay rent, but dinot serve some other
tenants, is insufficient to establish disparatatment). Defendant also refuted this allegatiof
by supplying numerous compliance notices setweather residents of the ArtSpace Lofts,
including notices issued on the sadate as plaintiff's noticesSeeDkt. 57-1 (Second
Heimarck Decl.), Ex. 1 (Compliance Notices) at 2-9.

Finally, plaintiff alleges that the property megement increased her rent by almost 6¢
in October 2015 in excess of the “3% rent increzge” However, plaintiff fails to establish
the second@ambleelement that she was qualified for this benefit of treatment with respect
this claim. None of the evidence supplieddbgintiff suggests that there was a “3% rent

increase cap” applied to heramy other tenant’s renGeeDkt. 52-1 (Smith-Jeter Decl.), Exs.
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B-1-B-11 at 12-22. Although a Mzh 30, 2014 letter from the Pfwlio Manager to plaintiff

stated that “your current rent will be incredd® 3% from $859 to $885 per month,” his letter

does not establishe plaintiff's entitlement t8% rent increase cap for her 2015 lease. Dkt.
52-1 (Smith-Jeter Decl.), Ex. B-5 (March. 2014 Letter) at 16. Nor does any language in
plaintiff's lease agreements suggest that thexe such a 3% rent increase cap. Dkt. 52-1
(Smith-Jeter Decl.), Ex. B-3, B-4 (Lease Agreements) at 14, 15. For the very same reasq
plaintiff also fails to establish the four@ambleelement that she was treated differently from
a similarly situated individual because there igpraof that a 3% rent arease cap was applied
to another resident at the ArtSpace Lofts.

Thus, plaintiff fails to present aipra facie case afiscrimination undeGamble For
each allegedly discriminatory housing practigejntiff cannot show that she was denied a
benefit of treatment that she svgqualified for. Nor can she demonstrate that she was treate
differently than any other similarly situated pantho is not a member diie protected class.

2) Plaintiff Fails to Present Evidence of a Discriminatory Motive

“In lieu of satisfying the elements of aipa facie case, a plaintiff may also ‘simply
produce direct or circumstantial evidence destrating that a discriminatory reason more
likely than not motivated’ the challenged decisioBddnick v. Town of Carefreg18 F.3d
1109, 1114 (9th Cir. 2008) (quotimgcGinest v. GTE Serv. CorB60 F.3d 1103, 1122-23
(9th Cir. 2004)). Proof of discriminatory mogivs “crucial to a disparate treatment claim.”
Gamble 104 F.3d at 305. When a plaintiff succebBgfprovides direct and circumstantial
evidence of discriminatory motive, she haslgisthed a prima facie ca®f discrimination and
may be able to survive a motion fomsmary judgment on that evidence aloh®we v. City
of Monrovig 775 F.2d 998, 1008 (9th Cir. 1985).

In the present case, plaintiff does n@pgly any direct or circumstantial evidence
demonstrating a discriminatory motive. In aifging to associate all the allegedly offensive

practices with a discriminatory motive, plaintfénerally alleges that “[tjhe sheer volume of
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these incidents has convinced me that these were hate crimes committed against us bec
our race and disabilities.” Dkt. 10 at 2. Bt&f further contendshat “I believe these
harassment and retaliatory practices on the pdieoflefendant . . . are based on bias becau
of my race[.]” Dkt. 42 at 3. Unfortunately fplaintiff, mere allegations are insufficient to
survive defendant’s summary judgment moti@ee Collins v. Chesapeake Commons
Holdings, LLC No. CIV-09-1816, 2011 WL 2580360, (E.D. Cal. June 28, 2011).

3) Defendant Articulates Legitimate Nondiscriminatory Reasons

Even if plaintiff established a prima faatase of discrimination, plaintiff still cannot
succeed on her FHA discrimination claim becahseproperty management articulates
legitimate nondiscriminatory reasons for its @cfi. A prima facie cas® discrimination is
not the equivalent of a finding of actual dissimation, but rather creates an inference of
discriminatory animus that the action wasre likely than not based on impermissible
considerationsSee Sanghvi v. City of Claremp828 F.3d 532, 537 (9th Cir. 2003). Once a
plaintiff proves her prima facie case, the burdaifts to the defendant to articulate a
“legitimate, nondiscriminatory reason for its actio®admble 104 F.3d at 305. If the
defendant meets its burden, gresumption of discriminatioraised by the prima facie case
“simply drops out of the picture.St. Mary’s Honor Citr. v. Hick$509 U.S. 502, 510 (1993);
Sanghvj 328 F.3d at 537. Then, in order to previig plaintiff musdemonstrate that the
alleged reason for the adverse action is maxgiyetext for a discriminatory motivé&t.

Mary’s Honor Ctr, 509 U.S. at 510.

Defendant articulates a legitimate and neadminatory reason for each of its actions
that form the basis of plaintiff's complaints. With respect to plaintiff's allegation that the
property management refused to reduce pféistent to 50% of her family income, the
property management explained that the Art®gaofts is a participant in the Washington
State Tax Credit Program, which set renttésdased on the area median income. Dkt. 49

(Huang Decl.) at 2-3. Defendant further points out that the website of the ArtSpace Lofts
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specified that “[h]alf of the units [in ArtSpat®fts] are for artists earning less than 50% of
area median income and half are for artisésning [sic] less than 60% of area median
income.” Id. With respect to the allegation thihe property management discriminatorily

initiated the “eviction” process by issuing thergaiance notices, defendant points out that tk

compliance notices were issued to plaintiff for her failure to pay the rent due, in complian¢

with both the lease agreement and the contpllmy. Dkt. 56 at 3. With respect to the
allegation that defendant improperly increapkaintiff's rent by almost 6% in October 2015,
defendant explained that, singlintiff obtained a HUD Sectio® voucher, she needed to sigr
a new lease and her new rent was jointliedeined by the Everett Housing Authority
(EVHA) and the Washington State Tax Credit Pamgr Dkt. 57 (Second Heimarck Decl.) at
6. The increase in October 2015 was apprdwethe Voucher Spediat at EVHA, and the
amount of payment plaintiff had to make adljudecreased after signing the new leakg;
Dkt. 52-1 (Smith-Jeter Decl.), EB-1 (October 19, 2015 Email) at 12.

Thus, defendant articulates a legitimatel nondiscriminatoryeason for each of
defendant’s actions at issuBlaintiff does not show that amwy these reasons is merely a
pretext for a discriminatory motive. Becausaipliff fails to establish a prima facie case of
discrimination, and because any potential pria@ad case of discrimination is refuted by a
legitimate and nondiscriminatory reason, plaintiff fadshow that therare genuine issues of
material fact for trial on heFHA discrimination claim.

E. The Merits of Plaintiff's FHA Retaliation Claim

Plaintiff also appears tdlage a claim of retaliation undéhe FHA, 42 U.S.C. § 3617.
Plaintiff's theory appears to be that, becasise filed complaints against her neighbor, Ms.
Mullen, and she repeatedly quesed Ms. Heimarck regardingducing her rent, the property
management retaliated against her by engagibgth discriminatory housing practices and

physical harassment. Dkts. 10, &ikt. 52 (Smith-Jeter Decl.).
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For the alleged physical harassment, pitiigenerally stateshat the property
management “repeatedly conspired with otherstalk and harass” @htiff and her husband
until plaintiff contacted the Everett Police Dejpaent in August 2014. Dkt. 10. The specific

alleged incidents include:

(1) Ms. Heimarck and William (“Liam”) Cole, the on-site Building and
Facilities Manager, “sic[ced]” a pit bull dog on plaintiff and her husband.
Dkt. 10 at 2.

(2) In the winter of 2013-2014, Ms. Heimarhkld plaintiff and her husband in
the garage against their will for ten miest Dkt. 10 at 2; Dkt. 53 (Jeter
Decl.) at 1.

(3) Defendant or other tenants vandalizedmiléis vehicle. Dkt. 10 at 2; Dkt.
53 (Jeter Decl.) at 4.

(4) On two separate occasions, plaintifirmed home and found “a rope that
has been tied into the shape of adee’ and laid stretched out in the
hallway a mere couple of feet frdimer] apartment door, where [she] would
have to step across it or walk arountbienter [her] unit.” Dkt. 42 at 3.

The FHA protects individuals from certaiypes of retaliatory conduct by making it
“unlawful to coerce, intimidate, threaten,ioterfere with any person in the exercise or
enjoyment of” his/her housg rights under the FHASee42 U.S.C. 8 3617. To succeed on a
retaliation claim, a plaintiff isequired to first establish aipra facie case of retaliation by
showing that “(1) he engaged in a protedetivity; (2) the defendant subjected him to an
adverse action; and (3) a causal link existsvben the protected activity and the adverse
action.” Walker v. City of Lakewoo@72 F.3d 1114 (9th Cir. 2001).

For the firstWalkerelement, a “protected activity” musdlate to the exercise of an
individual's housing rights “@nted or protected by section 3603, 3604, 3605, or 3606” of t
FHA. 42 U.S.C. § 361 Hamilton v. Lincoln Mariners Assoc. LidNo. 14cv1689-WQH
(NLS), 2014 WL 5180885, at *6 (S.D. Cal. Oc4, 2014) (holding that plaintiff's unilateral

installation of security camesan the leased property wagelated to any housing right unde
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the FHA and, thus, did not constitute a protectetivity). Example®f protecte activities
include filing a formal HUD complaingeeg e.g, United States v. BarbeNo. C13-5539, 2014
WL 4988200, at *9 (W.D. Wash. Oct. 7, 201Bquesting a reasonable accommodation for
disability, see e.g, Beziv. CamachpNo. CV SA11-0677, 2014 WL 2215911, at *8 (C.D. C3
May 23, 2014); sending a letterdefendant asserting plaintiffigghts under fair housing laws,
see e.g, Manzo v. Hall Vineland Prop., LL@&No. C10-05279, 2012 WL 608403, at *3 (N.D.
Cal. Feb. 24, 2012); and filing informal complaitdsporoperty management regarding race
discrimination and disability accommodatiossg e.g, Sturm v. Davlyn Inv., IncNo. CV 12-
07305, 2014 WL 2599903, at *6 (C.D. Cal. Jan. 27, 2014).

As an initial question, it is unclear whatrtppected activity” plaatiff is asserting.
Plaintiff suggests that her repedtrequests to have her rent reduced constituted a “protects
activity,” presumably under the FHA provision goviag the “terms, conditions, or privileges
of sale or rental of a dwelling, or in the pigien of services orakilities in connection
therewith.” See42 U.S.C. § 3604(b). However, to ddish a protected activity based on an
underlying claim pursuant to § 3604(b), pldimieeds to demonstrate that her access to
contract provisions, services or facilitiesswvastricted because of her membership in a
protected classSee Bezi2014 WL 2215911, at *14. As preusly discussed, plaintiff
demonstrates neither her qualitica for a reduced rent, nor thetie was denied such a benef
due to her membership in the protected céasbsothers were gramtesuch a benefit.
Consequently, plaintiff fails tdemonstrate her repeated imgps regarding reduced rent

constitute a “protected activity” fadhe purpose of the retaliation clafm.

* Plaintiff further contends that she filed oral and written complaints with the property management
against her neighbor alleging stalking and harassment. Dkt 42 at 1-3. She appears to dhjmanthidént also
constitute a “protected activity.” Dkt. 53 at 3. Plaintilicates that she filed the complaints because she refu
to get involved in the ongoing conflicts among that neighbor, the property management and othes.ré3ident
42 at 2. Nothing in plaintiff's pleadings suggests that the complaints against the neighbor related to any ra
discrimination against plaintiff, or non-accommodatioraafisability. Consequently, it is unclear how these
complaints in any way implicated plaintiff's housing rights under the FHA to constitute a “protected activity.’
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For the secontlValkerelement, an “adverse action” silbe in the form of coercion,
intimidation, threats, or interferenéewalker, 272 F.3d at 1128-29. Defendant argues that
plaintiff fails to supply sufficient evidence totablish any “adverse action” of discriminatory
housing practice or physical harassment. Aswulsed above, plaintiff fails to establish a
prima facie case of any disminating housing practice.

With respect to the allegations of physibatassment, plaintiff fst generally alleges
that two employees, William (“Liam”) Coland Heidi Heimarck, who are spouses, have
“repeatedly conspired with others to statkd harass” plaintiff and her husband without
providing specifics. Dkt. 10 at 2. Mr. Caad Ms. Heimarck both supplied declarations
denying this general allegan. Dkt. 47 (Cole Decl.) at 2; Dkd8 (First Heimarck Decl.) at 2.
Cindy Huang from the property management alsofted that she was amware of any conflict
between the plaintiff and the property managermeiot to this suit. Dkt. 49 (Huang Decl.) at
3-4. Plaintiff also alleges that she contacted the Everett Police Department in August 201
report these harassment incidents. Howetwercorresponding poliagecord indicates “NO
EVIDENCE OF ANY HARASSMENT.” Dkt. 4§First Heimarck Decl.), Ex. B (Police
Record) at 13. Ms. Heimarck also confirntbdt the police department never contacted the
property management as a result of this repDkt. 48 (First Hamarck Decl.) at 5

As to specific incidents of the alleged phydibarassment, plaintiff contends that Mr.
Cole and Ms. Heimarck (1) “sic[ced]” a dog plaintiff and her husband, (2) vandalized
plaintiff's vehicle, and (3) placed a noosephd rope outside plaintiff's apartment dbor.

However, plaintiff provides only Iva allegations of these incidees, which are insufficient for

® The HUD has identified five non-exclusive examples of the type of conduct prohibited under § 36
24 C.F.R. 8 100.400. Examples include “[t]hreateningmidating or interfering with persons in their enjoymen
of a dwelling because of the race, coletigion, sex, handicap, familial status, or national origin of such perso
or of visitors or associates of sysrsons” and “[r]etaliating against apgrson because that person has made 4
complaint, testified, assisted, or participated in any mainre proceeding under the Fair Housing Act. 24 C.F.
§100.400(2), (5).

® At the hearing on the summary judgment motion, plaintiff acknowledged that the noose-shaped rq
was not left by Mr. Cole or Ms. Heimarck, but by a visitor to her neighbor.
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the jury to reasonably find for heAnderson477 U.S. at 252. Mr. Cole and Ms. Heimarck
also specifically deny these allegations in therldrations. Dkt. 47 (CelDecl.) at 2-3; Dkt.
48 (First Heimarck Decl.) at 2-3.

The only allegation that plaifitisupports with a third-partyegtlaration is the claim that
Ms. Heimarck held plaintiff and her husbanaiagt their will for approximately ten minutés.

Dkt. 53 (Jeter Decl.). In the declaratighgintiff's husband MrJeter asserts that:
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Heidi started her car, drove it hoontally across the back of my
van blocking us in our parkingpace leaving her car running and
walked up to the driver’'s side door window. | rolled down the
window, Heidi stuck her head in and asked, “What’s wrong with
your van? Does it need a tune-upsomething?” | told Heidi that
there was nothing wrong with my van, that it is cold, old and
hadn’t been started in weeks.

On this particular morning, Hii insisted that she thinks
something is wrong with my van and she was going to go back
upstairs and get [her husbandin, the on-site Building and
Facilities Manager,] and see whred thought. We told Heidi that
we didn’t have time, as we were already late, but she said, “No,
No, I'm going up to get Liam and bring him back with me to see
what he thinks.”

Heidi kept walking toward the elator and returned in about ten
(10) minutes without Liam. Hei said, “Liam couldn’t come

right now, so | have to go.” Heidi got into her car and drove out
of the parking garage.

Dkt. 53 (Jeter Decl.) at1-3. Even taking thiegation as true, plaintiff still fails to establish
the thirdWalkerelement that there was a causal l@tween this adverse action and the
alleged protected activities. Plaintiff simplhatds that she “believes” that all the alleged

adverse actions were retaliations for heeetpd requests for redng her rent and her

" Ms. Heimarck, on the other hand, denies this allegatigts entirety. Dkt. 48First Heimarck Decl.)
at 2-3; Dkt. 57 (Secondeimarck Decl.) at 6.
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complaints against a neighbor, but nonetbglpoints to no ewithce beyond her bare
allegation€ Dkt. 52 (Smith-Jeter Decl.) at 2-3.

Accordingly, plaintiff fails to demonstraggenuine issues of material fact on her FHA
retaliation claim. Specifically, plaintiff fail® establish that she engaged a “protected
activity” under the FHA. Plaintiff also fails &stablish a genuine issaeématerial fact for
trial on any alleged “advee action” by defendant.

F. The Merits of Plaitiff's Fraud Claim

Plaintiff alleges that the property managmt committed “deliberate acts of fraud
involving our lease [that] have rendered a delinquent rental payment record on our part[.]
Dkt. 10 at 3. It is not apparewhat circumstances constititese alleged “deliberate acts of
fraud” from the pleadings. “Rule 9(b) demarhkat the circumstances constituting the allege
fraud be specific enough to give defendant naticée particular misconduct . . . so that they
can defend against the charge and notdasy that they havdone anything wrong.’Kearns
v. Ford Motor Co, 567 F.3d 1120, 1124 (9th Cir. 2009). “Any averments which do not me
that standard should be ‘disregadld or ‘stripped’ fom the claim for failure to satisfy Rule
9(b).” 1d. Accordingly, “[tjo avoid dismissal fanadequacy under Rule 9(b), [the] complaint
would need to state the time, place and specifitent of the false representation as well as
the identities of the parties to the misrepresentati@uivards v. Martin Park, Inc356 F.3d
1058, 1066 (9th Cir. 2004).

8 The alleged retaliatory action of holding plaintiffa@wst her will took place ithe winter of 2013-2014,
whereas the alleged protected activities took place soartladtelaintiff moved into th ArtSpace Lofts in June
2012. Dkt. 53 (Jeter €xl.) at 1; Dkt. 52 (Sith-Jeter Decl.) at 2-3. In other words, this alleged retaliatory actid
took place more than a year after éleged protected activities. The Nir@ircuit has stated “that, in some
cases, causation can be inferred from timing alone whdedaarse action] followsn the heels of protected
activity.” Villiarimo v. Aloha Island Air, InG.281 F.3d 1054, 1065 (9th Cir. 2002). However, the adverse acti
“must have occurred fairly soon” after the protedetivity, and a year lapse is “simply too londd. (holding
that a gap of six months was too long to establish a causal link). The same reasoning applies equally to th
allegation that the property management increases plaintiff's rent by almost 6% in October 201 5napgdyoxi
three years after the protected activities.
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In the present case, plaintiff fails to @&eany specifics exceptat the allegedly
fraudulent actions pertain to plaintiff's lease dinely rendered a delinquirecord on her part.
As a result, plaintiff fails to &ge the fraud claim with the required specificity. Even if the
Court were to speculate that the allegediffulent acts are (1) Ms. Heimarck’s alleged
misrepresentation regarding tfesluced rent and (2) Ms. Heamtk’s statement regarding $40(
move-in rent credit, plaintiff still fails to sutamtiate either allegation to survive defendant’s
summary judgment motion. Accordingly, plainfifils to demonstrate &b there is a genuine
issue of material fact as to her fraud claim.

G. The Merits of Plaintiff's Hate Crime Claim

Plaintiff also alleges that “[tlhe sheer volaraf these [incidents] has convinced me th
these were hate crimes committed against us because of our race and disabilities.” DKkt.
2. Itis unclear what civil claim is asserted hefée federal hate crime charge is prescribed
the Hate Crime Prevention Act, 18 U.S.C. 8§ 28&t. 46 at 15. However, this federal statute
pertains to a criminal chge that does not provigeprivate cause of actiorsee Hood v. Pope
No. H-14-1665, 2015 WL 225042, at *4 (S.D. Tex. Jan. 15, 20&)mer v. DuPontNo. 14-
cv-00091, 2014 WL 7366625, at *5 (D. Colo. Dec. 23, 2014).

If plaintiff is alleging a state clainthe plausible interpretation is a claim of
malicious harassment under Wash. Rev. Code § 9A.36.083, commonly referred to as
the Washington Hate Crime statuteee Armado v. Port of Seattle Police DeN'd.

C15-0038, 2015 WL 4309268, at *3 (W.D. WasHy 4B, 2015). This statute provides
the victim of malicious harassment a private cause of acBeeWash. Rev. Code §
9A.36.083. To succeed on a claim for maliciousaksment, a plaintiff must show that
the defendant injured her, damaged her propertihreatened to inflict such an injury
or damage because of plaintiff's race, cpteligion, ancestry, national origin, gender,

sexual orientation, or mentalhysical, or sensory handicaprmadq 2015 WL
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4309268, at *3 (citingsustafson v. City of W. Richlandos. CV-10-5040, CV-10-
5058, 2011 WL 5507201 (E.D. Wash. Nov. 7, 2011)).

In the present case, plaintiff indeed alleges a large volume of incidents, but does
not supply sufficient evidence to demongtrtitat the alleged actions were based on
plaintiff's race, disability oother immutable characteristicSee Nelson v. Canon
USA, Inc, No. C07-503Z, 2008 WL 410649,*& (W.D. Wash. Feb. 12, 20083an
Antonio v. Heaton90 Wash. App. 1033 (1998) (upholditige dismissal of plaintiff's
malicious harassment claim where she failed to show that the alleged offensive action
was racially motivated). Accordingly,ahtiff cannot sustaiher hate crime claim.

V. CONCLUSION

For the foregoing reasons, the C@BRANTS defendant’snotion for summary
judgment, Dkt. 46, and ORDERS that all olgiagainst defendant are DISMISSED with
prejudice. The Court further ORDERS that defertdamotion to strike té letter of settlement
offer, Dkt. 51, Ex. A-1 at 3-5, is GRANTED. The Clerk of Court is directed to furnish a co
of this Order to the parties.

DATED this 9th day of March, 2016.

Mﬁm

YAMES P. DONOHUE
Chief United States Magistrate Judge
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