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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 SANDRA THORNELL, CASE NO.C14-1601MJP
11 Plaintiff, ORDERGRANTING

DEFENDANTS’' SUPPLEMENTAL

12 V. MOTION TO DISMISS

13 SEATTLE SERV. BUREAU, INC.et al,

14 Defendars.
15
16 THIS MATTER comes before the Court on Defendants’ Supplemental Motion to

17 || Dismiss. (Dkt. Nos. 9, 12, 55hlavingheard oral argument and having considered the Parties

18 || briefing and all related papers, the Court GRANTS the Motion and DISMISSE&:tlua with

19 || prejudice.
20 Background
21 Plaintiff Sandra Thornell, a resident of Texas, broufgist putative class action against

22 | Defendants State Farm, an Illinois corporatiord &eattle Service Bureau, a Washington

23 | corporation, asserting claims for unjust enrichment and violation of Washington’sr@Gens

11°)

24 | Protection Act. (Dkt. No. 1-) Plaintiff's claims stem from State Farm’s allegedly deceptiv
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practice of referring unliquidated subrogation claims to Seattle ServieaB({SSB”), which
then sends debt collection letters demanding a specified sum to persons againgtewtiaims
could be brought.Id.) Plaintiff alleges she enrolled in a credit monitoring program at her
expense and sought and retained counsel as a result of the debt collection |ettees\siud
from SSB on behalf of State Farnid.f Plaintiff does not allege that she remitted paymentg
SSB or State Farm in response to the lettdds) (

Defendats moved to dismiss Plaintiff's complaint in its entirety pursuant to Fed. R.
P. 12(b)(6). (Dkt. Nos. 9, 12.) The Court granted in part and denied in part the motions,
that Plaintiff had failed to state a claim for unjust enrichment, but that Plaintifflaasilgy
alleged an agency relationship between State Farm and SSB and that disRiasiiff's class

allegations would be premature. (Dkt. No. 41.) Finding that the scope of the Consumer

Protection Act’s (“CPA”) extraterritorial reh presented an open question under Washingtgn

law, the Court deferred ruling on the motion to dismiss Plaintiff’'s CPA claimremtelad grante
State Farm’s alternative request to certify questions to the Washingpoente Court. (Dkt.
No. 42.)

On January 11, 2016, the Washington Supreme Court answered the certified queg
and this Court lifted the stay in this matter. (Dkt. Nos. 53, 54.) State Farm now rénews i
motion to dismiss Plaintiff's CPA claim, arguing that while the Washington Swurt held
that the CPA can apply extraterritorially, doing so in this instance would runadfoul
Washington’s choice-of-law provisions and would violate due process. (Dkt. No. 55.) PI3
opposes the motion, arguing that the Court should apply the Washington CPA as intende

legislature, and that doing so does not run afoul of the Constitution. (Dkt. No. 61.)
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Discussion
Legal Standards
A. Motion to Dismiss
Under Fed. R. Civ. P. 12(b)(6), the Comnay dismiss a complaint fofdilure tostate a
claim upn which relief can be granted.” In ruling on a motion to dismiss, the Court must

construe the complaint in the light most favorable to the non-moving party. Livid Heldidg

v. Salomon Smith Barney, Inet16 F.3d 940, 946 (9th Cir. 2005)he Court must accept all

well-pleaded allegations of material fact as true and draw all reasonable infereraves of f

the plaintiff. Wyler Summit P’ship v. Turner Broad. Sy%35 F.3d 658, 661 (9th Cir. 1998).

Dismissal is appropriate wieea complaint fails to allegeshough facts to state a claim

to reliefthat is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007A

clam is plausible on its facevhen the plaintiff pleads factual content that allows the court t
draw the reasonable inference that the defendanbis liar the misconduct allegedAschcroft
v. Igbal 556 U.S. 662, 678 (2009As a result, a complaintust contain “more than labels an
conclusions, and a formulaic recitation of the elements of a cause of actiontvado.”
Twombly, 550 U.S. at 555.
B. Choice of Law
A federal court sitting in diversity applies the choicdanirrules of its forum state to

determine which substantive law controfstl. Marine Const. Co. v. U.S. Dist. Ct. for W. Dist

of Tex, 134 S. Ct. 568, 582 (2013). Washington uses a two-step approach to cHaiwe-of-

guestions._Kelley v. Microsoft Cor®51 F.R.D. 544, 550 (W.D. Wash. 2008). First, courts

determine whether an actual conflict between Washingtdroener applicable state law exists.

Id. A conflict exists when the various states’ laws could produce different outamtbe same

174
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legal issue.ld. In the absence of a conflict, Washington law applids.If a conflict exists,
courts then determine the forum or fora that have the “most significant relapdtesthe action
to determine the applicable lavd.

Il. Choice of Law

The Parties agree that a conflict exists between Washington’s CPA and the Texas
equivalent because Texas law does not classify the recipient of a colleceoadedt
“consumer” and thus does not provide a cause of action for Ms. Thornell or thosdysimila
situated based on the facts alleged here. (Dkt. Nos. 55 at 11, 61 at 13.) The Parties disz
about whether the CPA contains a clear statutory directive on choice of law, ashoki§ mot,
about whether Washington or Texas has the “most significant relationship” tditre gOkt.
Nos. 55 at 12-17, 61 at 19-26, 64 at 3-10.)

A. Statutory Directive on Choice of Law

To determine which of two or more conflicting laws to apply, “Washington cowgtthe

methodology outlined in the Restatement (Second) of Conflict of Laws 8§ 6 (1&3)€erience

Hendrix, L.L.C. v. HendrixLicensing.conh TD, 766 F. Supp. 2d 1122, 1132 (W.D. Wash.

2011) (citing Seizer v. Sessiqri32 Wn.2d 642, 650-52 (1997)). Section 6(1) of the

Restatement provides tH§h] court, subject to constitutional restrictions, will follow a statutd
directive of its own state on choice of law.” Restatement § 6(1). Section 6(2) |dgstous
relevant to the most significant relationship inquiry where “there is no stesttide.”
Restatement § 6)2see alsdrestatement § 145 (directing application of the most significant
relationship test “under the principles stated in 8 6” and listing contacts “to lmeitdd@ccount
in applying the principles of § 6”); Restatement 8§ 148 (same). Accordingly, ther@asirfirst

determine whether the CPA includes a statutory directive on choice of |awerdfis a

igree

12)

Dry

ORDER GRANTING DEFEMANTS’
SUPPLEMENTAL MOTIONTO DISMISS 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

directive, the Court must consider whether it would be unconstitutional to apply the CPA fo

Defendants based on the facteg#ld here. If there is no statutory directive, the Court must|
proceed to application of the most significant relationship test.
Plaintiff argues that Washington’s CPA, whose legislative purpose \aasmed and

interpreted by the Washington Supreme €ouihornell v. Seattle Serv. Bureau, Int84

Wn.2d 793 (2015), contains a statutory directive that it apply extraterritoriallyuofalr or

deceptive acts that “directly or indirectly affect the people of Washirig{@kt. No. 61 at 12-

15, 19-21.) Citing Restatement § 6(1), Plaintiff argues the Court should give the CRAgee r

of application intended by the legislature unless constitutional consideratibitsitor(ld.)

Defendant State Farm argues that while the Washington Supreme Gdunah¢he CPA

permitsclaims based on the facts alleged here, providing a cause of action does nobequate t

requiringapplication of Washington law regardless of which state has the most significa
relationship. (Dkt. No. 64 at 2-5.) Defendant argues the Court should proceed to applyin

most significant relationship test, as numerous courts have done for CPA daimagast. 1d.)

Statutes contain choig®-law directives where they include “a choice of law provision”

or where “the legislate history expressly indicate[s] an intent that the [statute] apply to eut

state facts.”Experience Hendrix LLC v. James Marshall Hendrix Fou2d0 F. App'x 739, 74

(9th Cir. 2007) (citing Restatement (Second) of Conflict of Laws § 6(1) crbbs. Statutes hav
been found to contain a choice-of-law provision wheyeexample, they state that a given

statute “shall” apply in all proceedings. Sedy, In re Marriage of Abel76 Wn. App. 536, 539

40 (1995) (finding that child support statute t@oned clear statutory directive on choice of |la
because it provided that Washington’s statutory child support schedule “shall ileel appl(c)

[i]n all proceedings in which child support is determined or modified.”).
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The Court finds that the CPA does not includegplicit choiceof-law directive First,
nothing in the actual text of the CPA indicates that its application is mandatorytrastavith
the use of the term “shall” found to indicate mandatory application of the statoteei

Marriage of Abel See76 Wn. App. 536, 539-40. Secondly, while the Washington Suprem

Court held that the CPA “does allow claims for an oustate plaintiff against all persons whg
engage in unfair or deceptive acts that directly or indirectlctffee people of Washington,”

(Dkt. No. 53 at 13), anllowancefor claims brougt by foreign plaintiffs is noa directive to

override ordinary choice-d&w rules. See e.q, Yelton v. PHI, Inc.669 F.3d 577, 583 (5th Cir.

2012) (concluding that statutory amendments to Florida wrongful death law to allow

extraterritorial application were not intended to represent a statutectide on choice of law).
Finally, as State Farm correctly notes, numerous courts—including this Court-edresistently
evalwated choiceof-law issues for CPA claims under Washington’s traditional chofidaw

rules,i.e., using the most significant relationship teSee e.g, Coe v. Philips Oral Healthcare

Inc., 2014 WL 5162912 (W.D. Wash. Oct. 14, 2014). The Court coesltitht the CPA’s

allowance for extraterritorial claims is not a cheafdaw directive but rather simply a necess

involving out-ofstate facts where unfair or deceptive acts are alleged to directly or indirec
affect the people of Washington.

Because the Court finds that the CPA does not contain a statutory chtage-of-
directive, the Court proceeds to application of the most significant relaticieshiand finds

that Texas, rather than Washington, has the most significant relationshipitdfBlalaims.

[
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B. Most Significant Relationship
Under the most significant relationship test, the Court must determine which st#te ha

most significantelationship to the cause of actioBeg e.qg, Kelley v. Microsoft Corp.251

F.RD. 544, 551 (W.D. Wash. 2008T.he Court must first evaluate the contacts with each

interested jurisdictionFutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings,, 180

Wn.2d 954, 968 (2014). The approach is not merely to count contacts, but rather to consider

which contacts are the most significant and to determine where these cartéotsd. Id.
Second, the Court must evaluate the interests and pulibeeg of potentially concerned

jurisdictiors. Id. (citing Southwell v. Widing Transp., Inc101 Wn.2d 200, 204 (1984)The

extent of the interest of each potentially interested state should be dettonithe basis,
among other things, of the purpose sought to be achieved by their relevant local laamdules
particular issue involvedld.

Washington has a significant relationship to alleged deceptive trade pragtiaes
Washington corporation, includirgherea Washington corporation actsasagentor a
foreign corporation. Washington has a strong interest in promoting a fair and honess®us
environment in the state, and in preventing its corporations from engaging inasrdaceptive

trade practies in Washington or elsewhere. Thorn&84 Wn.2d at 8QGee alsd?anag v.

Farmers Ins. Co. of Washingtol66 Wn.2d 27, 49-53 (20097 his interest is particularly

pronounced where the allegedly deceptive scheme was designed in Washinghen and

deceptive lettersent by maifrom Washington to consumers throughout the nation. And, as

\°Z4

recently clarified by the Washington Supreneu@, Washington recogniz€PA claims
asserted by neresident consumers against thbsbo engage in unfair or deceptive acts that

directly or indirectly affect the people of Washington.” ThornH84 Wn.2d at 803.
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Conversely, Plaintiff's home state, Texhas a significant relationship allegedly
deceptive trade practices resultingnjuries to its citizens within iteorders. Plaintiff received
theallegedly deceptivietter in Texas, and allegedly suffered financial injury in Texas wherj
sought credit monitorp services and retained counsglection 148 of the Restatement and it
comments make clear that the alleged misrepresentation to consumers and thermsdnsu
pecuniary injuries, both of which occurred in Texas and not in Washington, should be cor
the most significant contacts in this particular ceSeeRestaément (Second) of Law on
Conflict of Laws 8§ 148 cmts. i, j (1971). This analysis does not change with application o
of the Restatement.

Plaintiff argues thatVashngtonhas thanore significant relationship because it provig

protection in thisase whereas Texas does not. (Dkt. No. 61 at 25 (cltoltnson v. Spider

she

S

sidered

[ § 145

es

Staging Corp.87 Wn.2d 577, 583 (1976))he Court agrees with Defendants that a state does

not have a more significant or less significant relationship because of the ahilief its

statutegrovideto plaintiffs. See e.q, Shannon-Vail Five Inc. v. BuncR70 F.3d 1207, 1213

(9th Cir. 2001) (ejecting argument that California has more significant @atip than Nevad

because Cdlvrnia had a usury statute amdevada el not becauséhe lack of a usury law does

not mean that Nevada has a less substantial concern than California aboutratesesather, it
appears to reflect a choice to favor individual contract decisions and the free flapitaf.9.
And, as the Ninth Circuit recently recognized, each state has a strong inteletgrmining the
optimum level of consumer protection balanced against a more favorable business @mtirg
and to calibrate its consumer protection laws to reflect thesathbalanceMazza v. Am.

Honda Motor Co., In¢.666 F.3d 581 (& Cir. 2012).

4

nm
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In sum, the Court concludes that Texas, not Washington, has the most significant
relationship to Plaintif§ claims against both State Farm and S3Bcordingly, the Courtaks
not reach Defendants’ constitutional argumemscause Texas law does not recognize a ca
of action based on the facts alleged here, Defendants’ MmtiDismissis GRANTED.

Conclusion
Defendants’ Supplemental Motion to Dismiss is GRANTEDkt. Nos. 9, 12, 55.All

other pending motions are DENIED as moot. This matter is DISMISSED witidpe]
The clerk is ordered to provide copies of this order to all counsel.

Datedthis 13thday ofJune, 2016.

Nttt $24

Marsha J. Pechman
United States District Judge

use
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