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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10
11 || ROBERT KENNY, Case No. C14-1987-RSM
12 Plaintiff, ORDER GRANTING PLAINTIFF'S
13 MOTION FOR JUDGMENT ON THE

V. PLEADINGS

14
1 PACIFIC INVESTMENT MANAGEMENT

5 || COMPANY LLC, a Delaware limited liability
16 || company; PIMCO INVESTMENTS LLC,
17 Defendants.
18

l. INTRODUCTION
19
This matter comes before the Court on mi#i Robert Kenny’s Motion for Judgment
20
1 |[ON the Pleadings, Dkt. #58. Mr. Kenny moves @wairt pursuant to Rule 12(c) for judgmgnt
22 ||on Defendants’ Third Affirmative Defense to prevent recovery of post-filing damages, afguing
23 || that the clear language of the statute of limitatiand case law allow for prospective recovery.
24 . : . : o
Id. PIMCO opposes this Motion, arguing that Rtdf’'s Motion is premature and that the
25
Y statute of limitations limits recovery to a @tpective one-year period. Dkt. #70. The Court
o7 ||concludes that the issues have been sufficiently briefed and oral argument is unnecessary. For
28 ||the reasons set forth below, the Court agvadsPlaintiff and GRAN'S Plaintiff's Motion.
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. BACKGROUND
A full background of this case ot necessary for the purpes# this Motion. Plaintiff

Robert Kenny is a shareholder of the PIMCQal &®keturn Fund (“Fund”), a mutual fund ru

and distributed by Defendant®kt. #1 at 4. Mr. Kenny beganvesting in this fund in 2011l

Id. at 5. Plaintiff alleges that Defendantsvéaebreached their fiduciary duty owed to t
shareholders of the Total Return Fund purstarection 36(b) of the Investment Comp4
Act (“ICA”) by charging the Funaxcessive fees in four instas: Investment Advisor Fee
Supervisory and Administrative Fees,sDibution Fees, and Servicing Feekl. at 18-27.
Plaintiff alleges that, although the Total Return Fund has grown substantially in size, tk
have grown proportionally, “refleicly a failure to pss on economies of scale to the Funidi”
at 27. Plaintiff allegeghat the fees charged to the slmaiders of the TotaReturn Fund arg
excessive when compared to other PIMCO céiemicluding private idividual investors and
shareholders of two other fundSee id.at 36-42. Plaintiff's Cmplaint provides lengthy an
detailed allegations that the managementsaire and high compensation of the PIMCO Bo
has led to a lack of independence and consomsriiess and thus this breach of fiduciary d
See id.at 50-57. Plaintiffs Complaint statesbjpcause the conduct complained of hereil
continuing in nature, Plaintiff seeks recovery &operiod commencing at the earliest datq
light of any applicable statute of limitationgahigh the date of fingudgment after trial.”1d.
at 4.

Defendants’ Answer raises the following Thikffirmative Defense!Plaintiff's claims
are barred in whole or in part by the applieastatute of limitation@nd the one-year “look|

back” statutory limitation on damages include@®ection 36(b) of the ICA.” Dkt. #48 at 29.

[11.  DISCUSSION
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A. Legal Standard
“After the pleadings are closed — but witlanch time as not to delay the trial — a
party may move for judgment on the pleadings&d. R. Civ. P. 12(c). “Analysis under RY
12(c) is ‘substantially identical’ to analysimder Rule 12(b)(6) because, under both rule
court must determine whether the facts allegedhe complaint, take as true, entitle thq
plaintiff to a legal remedy.” Chavez v. United State683 F.3d 1102, 1108 (9th Cir. 201
(citations and internal quotation marks omittem®e also United States ex rel. Cafasso v. (
Dynamics C4 Sys., Inc637 F.3d 1047, 1053 (9th Cir. 2011)n making a Rule 12(b)(6
assessment, the court accepts all facts alleged in the complaint as true, and makes all if
in the light most favorabléo the non-moving party. Baker v. Riverside County Office
Educ, 584 F.3d 821, 824 (9th Cir. 2009) (internal citations omitted).
B. Analysis
Plaintiff starts with the proposition thdfiln civil actions generally, absent som
express limitation, proof of damagés not restrictedo the time before the filing of th
complaint, and damages caused by a defendiattitity-producing conducordinarily may be
proved through the time of trial apedgment.” Dkt. #58 at 8 (citingorsythe v. Sun Life Fin
Inc., 475 F. Supp. 2d 122, 124-25 (D. Mass. 2007)aingff argues that the plain language

Section 36(b)(3) of the ICAdnly limits when damages mangginto accrue.”ld. (emphasis in

original). In terms of a limitatizss period, the statute at issuates only that “[nJo award of

damages shall be recoverable for any period prior to one year before the action was ing
15 U.S.C. 8§ 80a-35(b)(3). Theers no explicit discussion oécovery for damages continuir
to occur after the Complaint was filed. Plainéiffjues that the “startingpint for interpretation
of a statute ‘is the langga of the statute itself” and that “sént a clearly expressed legislati

intention to the contrary, thddnguage must ordinarily iegarded as conclusivdd. (citing
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Kaiser Aluminum & Chem. Corp. v. Bonjorn#94 U.S. 827, 835 (1990) (quoti@pnsumer
Prod. Safety Comm’'n v. GTE Sylvania, Jm&47 U.S. 102, 108 (1980)). Plaintiff also cit
Supreme Court precedent that “[u]nless excepli@ircumstances diceatotherwise, ‘[wlhen
we find the terms of a statute unambigsiogyudicial inquiry is complete.” Id. (citing

Burlington N. R.R. Co. v. Okla. Tax Comma81 U.S. 454, 461 (1987yuotation omitted)).
Plaintiff therefore argues thatdtlstatute’s plain language ent#lPlaintiff to recover damage
starting on December 31, 2013, and continuing through the date oldriaPlaintiff buttresseg
his position with citations to an Eighth Circeidse holding that “a sightforward reading of
the damage limitation [in Section 36(b)(3)] yieldsly a retrospectiveriitation” and severa
district court casesupporting his position.ld. at 8-9 (citingGallus v. Ameriprise Fin., Ing.
561 F.3d 816, 825 (8th Cir. 2009gcated on other grounds BB0 S. Ct. 2340 (Apr. 5, 2010
Kasilag v. Hartfordinv. Fin. Servs., LLCNo. 11-1083, 2016 WL 1394344t *15 (D.N.J. Apr.
7, 2016);In re Federated Mut. Funds Excessive Fee Litip. 2:04-352, 2011 WL 846068 ¢
*3 (W.D. Pa. Mar. 8, 2011Mintz v. Baron No. 05-4904, 2009 WL 735140, at *4 (S.D.N.
Mar. 20, 2009)Forsythe 475 F. Supp. 2d at 12Bumond v. Mass. Fin. Servs. Cblo. 04-
11458, 2007 WL 602589, at *1 (D. Mass. Feb. 22, 200@ughn v. Putnam Inv. Mgmt., LL¢
No. 04 cv-10988, 2007 WL 602596, at *1 (D. Mass. Feb. 22, 2000t v. Invesco Fund
Group, Inc, No. 04 -02555, 2006 WL 1751900, at *1 (STex. June 22, 2006)). Plainti
points out that the Eighth Circuit iGallus directly addressed thargument that recover
should be limited to one year because inwmestt advisory contracts must be appro
annually, holding that “[tlhe plain languagof the statute... does not support t
interpretation” and that “where the plaintiffeave continued to suffer damage during

litigation, both the language of the statute #mel interests of judicial economy suggest t
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redress should be available in a single actidd6’l F.3d at 825. Plaintiff spends several pages
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arguing why the district court cassgpport his position on this issu&eeDkt. #58 at 10-13
Plaintiff also argues that the “practicalaligies of litigation” support including damagge

through the time of trial.1d. at 13 (citingWilliam Inglis & Sons Baking Co. v. ITT Conlf

Baking Co., InG.668 F.2d 1014, 1057 n. 74 (9th Cir. 1981) the original pleading gave

defendant notice that the condutiansaction, or occurrence is of a continuing nature
should be prepared to defend agaiall claims arising out of itvhether they arose before
after the original complaint was filed.”)). Plafhi&lso points out Defendds in this case hav
already agreed to produce discovery beyond theyeaeperiod of damages, and that “[f]iling
new action with a new damages period eveeary.. generates inefficiencies and wag
judicial resources.”ld. at 15-16.

In Response, Defendants argue that “Sec?®fb)(3) of the ICA isclear on the scop

of the relief available to the plaintiff.” Dkt. #7@t 11. Defendants then proceed

misrepresent the limitations language of Sec86(b) by quoting only s#ions of the statute

and omitting certain words in the same senteride (“...he is entitled to damages for a on
year period “before the action was institutedjth damages “limited to the actual damag
resulting from the breach of fiduciary duty” that “shall no event exceed the amount

compensation or payments received from susiestment company, or the security hold
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thereof, by such recipient.”). Defendants artha Plaintiff’s Motion is premature because the

“amount of damages” is a questionfatt normally reserved for trialld. (citing, inter alia,
Bubar v. Ampco Foods, Incr52 F.2d 445, 449 (9th Cir. 1985)). Defendants argue that
motion for judgment on the pleadj® at this stage is too early for the Court to determing
scope of the relief to which the plaintiff is entitled.ld. at 12. Defendants argue th
“[r]esolution of the scope of available medy now would be premature and would

tantamount to an advisory opinion on damagesrbedfee plaintiff has adduced a single fact
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support of his claim.”ld. If the Court decides to addrdhss issue now, Defendants argue t
“[a] number of courts have read Section 36(p}(Bmean that damages are limited to the g
year period prior to the suit being filedld. at 13. Defendants argtieat the Supreme Cou
observed in dicta that “recovery lismited to actual damages farperiod of one year prior t

suit.” Daily Income Fund v. Fgx64 U.S. 523, 526 n.2 (1984). fPedants cite to Second af

Seventh Circuit cases supporting their positidd. (citing Green v. Nuveen Advisory Caorp.

295 F.3d 738, 743 (7th Cir. 2002) (“damages r@eoverable only for the one-year peri
before the filing of the action”fox v. Reich & Tang, Inc692 F.2d 250, 261 (2d Cir. 198
(“Section 36(b) expressly limits recovery to essige fees paid up to one year prior to

commencement of suit.”Kahn v. Kohlberg, Kravis, Roberts & C&70 F.2d 1030, 1037-3
(2d Cir. 1992) (“[t]here is no express time iiron bringing an action under 8 36(b), but {
plaintiff may collect only thoselamages that have accruedtie prior year.)). Defendantg
cite to several district court opoms supporting their position as weld. at 13-14 (citingn re

Franklin Mut. Funds Fee Litig478 F. Supp. 2d 677, 685 (D.N.J. 20@Mever v. Federated
Equity Mgmt. Co. of Pa233 F.R.D. 429, 433 (W.D. Pa. 2005D)efendants argue that “[a]
the judges inBrever and Franklin Mutual Fundsreasoned, a filing-date termination of t
damages period comports with the statutory ireguent that the Board review and approve
servicing and distributionontracts and 12b-1 plan for the [thetal Return Fund] every year
Id. at 15. Defendants argue tha]\en if the fees for consetie years end up the same, thg
fees are the result of different review and approval processes, anaititédf ghust challenge
each year’s fees in a discrete complaint” Defendants argue that “[i]t is no answer that
plaintiff here wants to be lieved of the task of filing ne suits based on different fac

m

because of the supposed ‘practical realities of litigation,” arguing that changes from
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year make it possible that a defendant couldob@d to have violated fiduciary duty in one
year but not the nextd. at 15-16.

On Reply, Plaintiff argues that Defendants’ “glaringly omit the single most key lim
word: before” in their quoting of the text of @®n 36(b)(3), and thahe full statutory text
could not be more clear as to the damages ants is not limiting. Dkt. #73 at 2. Plainti
argues:

Defendants also attempt to makeahuwof the fact that the Fund’s
contracts are renewed on an anruesis and mischaracterize the
“supposed ‘practical realities ditigation.” Defs.” Resp. at 10.
The realities of Section 36(Hitigation are not “supposed” but
“actual”: unless a plaintiff fortuitasly files a lawsuit on the exact
date the contracts expire, every Section 36(b) case necessarily will
involve a trial relating to compeation received pursuant to at
least two contracts covering at leaso contract renewal periods.
Case in point, the Kenny casevalves two contracts effective
September 1, 2013 and 2014nda Plaintiff's Anniversary
Complaint covers two contracts effective September 1, 2014 and

2015. Thus, the contract that became effective on September 1,
2014, is now the subject of both cases.

Id. at 2-3. Plaintiff goes on to summarize thengn@rocedural efficieties of granting his
Motion rather than requiring annual Annivarg Complaints with separate discove
deadlines, etc.ld. at 3. In response to Defendantgjamnent that this Motion is prematur,
Plaintiff is only requestg “the Court determine whethee@&ion 36(b) forecloses proof ¢
post-commencement damages, not the amount of damages shareholders of the Fun
recover.” Id. Plaintiff argues that the cases he ciémalyze the issue at hand “squarely” §
“found that there is no prospective limitation ttre damages periodijut Defendants’ case
“do not actually analyze the issoé post-filing damages at all.ld. at 4. Plainff reiterates
that his Motion “raises a pelly legal issue for which ndiscovery is needed.Id. at 7.

As an initial matter, the Court clarifies thats not being asked the broader questior

“determin[ing] the scope of the relief to which the plaintiff is entitled,” but the narrow que
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of whether a limitation on prospective damages raised by Defendants’ Third Affirmatiy
Defense) is legally supported. This issu¢hisrefore not premature for the reasons cited
Defendants—Plaintiff will still be required to proves damages at trial. Further, there
significant procedural efficiencies to bealiged by resolution ahis issue now.

Turning to the substantive question, the @dwegins with the words of the statut
“[nJo award of damages shall be recoverableafwy period prior to one year before the act

was instituted.” 15 U.S.C. § 80a-35(b)(3). It is clear from a plain reading that damages

e

are

e:

on

Drior to

one year before filing the Complaint are bdrreThe statute makes no mention of damages

occurring after the Complaint is filed, and it certainly does not state that Plainafflys
entitled to damages for a one-year period befaeattion was institutedThe Court then turnj
to the case law argued by the parties. The Court fdatus to be entirely on point an
persuasive. The Court agrees that “where thmiiffs have continued to suffer damage dur
the [Section 36(b)] litigation, both the languagetbé statute and the interests of judig

economy suggest that redress shoulévmglable in a single action.Gallus 561 F.3d at 825

The cases cited by Defendant timaérely repeat the language thie statute do not bolsté

Defendant’s position of an additionptospectivelimitation. The cases cited by Defendd
holding that “a filing-date termination of thdamages period comportsith the statutory]
requirement that the Board review and apprélve servicing and dr#bution contracts ang
12b-1 plan for the [the Total Return Fund] evgear” are insufficient tpersuade the Court t
read an additional limitation intoelstatute beyond ¢hexisting text.SeeDkt. #70 at 15 (citing
BreverandFranklin Mutual Funds, supfa Finally, the Court finds it more practical to allg
Plaintiff to seek damages in one trial rathigsn requiring annual “Anniversary Complaint
for several reasons. First, the Court agrees Rigntiff that “unless a plaintiff fortuitously

files a lawsuit on the exact date the contragtsre, every Section 36(b) case necessarily
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involve a trial relating to compsation received pursuant tolaast two contracts covering

least two contract renewal periods.” Dkt. #72atSecond, the Court agrees that discovel

At

y is

simplified by Plaintiff proceeding with one casdhex than two or more cases. Finally, the

Court agrees that “[fliling a new action wiidh new damages period every year... wag
judicial resources.” Dkt. #58 di6. For all of these reasonset@ourt concludes that Sectig
36(b) of the ICA contains onlg retrospective limitation on damagand that Plaintiff need ng
file Anniversary Complaints annually to presehis right to pursue aaages incurred after th
filing of this action.

V. CONCLUSION

Having reviewed the relevant briefing, thecthrations and exhibits attached there

and the remainder of the redprthe Court hereby finds and OERS that Plaintiff Rober
Kenny’s Motion for Judgment otine Pleadings (Dkt. #58), GSRANTED. Defendant’s Thirg
Affirmative Defense is limited by the conclusiooisthis Order, and Platiff need not file

Anniversary Complaints annualtg preserve his right tpursue damages incurred aft
the filing of this action.

DATED this 15 day of August 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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