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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 UNITED STATES OF AMERICA, CASE NO. C15-102RSM
11 Petitioner, ORDER FOR IN CAMERA REVIEW

OF DOCUMENTS STILL IN

12 V. DISPUTE

13 MICROSOFT CORPORATION, et al.,

14 Respondents.
15
. INTRODUCTION
16
This matter comes before the Court up&espondent Microsoft Corporation’s
17

(“Microsoft”) Brief Regarding Privileged Documents Still in Dispute. Dkt. #140. For the

18
reasons discussed herein, the Court ORDERSadgadt to submit the majority of the documents

9 ... : :
still in dispute to the Court fan camera review.
20
1. BACKGROUND
21 . . .
The Court previously set forth the procedural and factual baakgrto this action and
22 incorporates it by reference hereigee Dkt. #107 at 2-5.
23
24
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In summary, in December 2014 the government filed a petition with the Court req

lesting

an order to enforce Microsoft's compliance wahdesignated summons served by the Internal

Revenue Service (“IRS”) on October 30, 201Bkt. #1 at 1. The designated summons
served as part of the IRS’s examination of Microsoft’s federal income tax liabilities f

taxable periods ending on June W04, June 30, 2005, and June 30, 2008. 4. Or

was

Dr the

November 17, 2014, the IRS also served KPMG LLP (“KPMG”), an accounting firm, with a

third-party summonsSee Case No. 2:14-mc-136-RSM, Dkt. #f 7-8. During the tax years
guestion, Microsoft hired KPMG tassist in restructuring Microstd related foreign entity i

Puerto Rico. See Dkts. #144 | 10, #140 at 13, and #145 406- The government alleges t

in

N

hat

with KPMG’s help, Microsoft designed and inephented a cost sharing arrangement with its

newly structured Puerto Rican entitgee Dkt. #145 at 6-14. On November 19 and 20, 2014, the

IRS served Microsoft with twadditional, related summonses$ee Case Nos. 2:14-mc-13
RSM, Dkt. #1, and 2:14-mc-143-RSM, Dkt. #These summonses are all related to the |
examination of cost sharing agreements Microsoft entered into with its Puerto Rican a
and with its Asian affiliate’ See Dkt. #1 110. The IRS is examining these cost sh
arrangements to determine the accuracy of Microsoft's federal income tax obligations for
years in questionld. §{ 21-22.

On November 20, 2015, the Court granted government’s petitions to enforce

IRS’s summonses. Dkt. #107 at 1%00n after, the paes stipulated thahotwithstanding the

Court’s denial of Microsoft's common defensksenforcement of the document summon|
specific document production requests remain gputie.” Dkt. #110 at 2. Microsoft was th

“afforded an opportunity to brief specific objemns tailored to specific document product

3-

RS’S
\ffiliate,
aring

the tax

the

174

Ses,

us

on

#21

! The four petitions for enforcement of the designated sursesowere consolidated on January 16, 2015. Dkt.
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requests[.]” Id. Microsoft now objects to disclosingnamber of documents responsive to
IRS’s summonsesSee Dkt. #140.

1. DISCUSSION

Microsoft is withholding 174documents from production.ld. at 7. Microsoft i$

withholding the majority of the documents thspute based on the federally authorized
practitioner privilege and/or ¢hwork production protection.See Dkt. #141, Exs. A-D. Th
attorney-client privilege is asserted for twelve documentd. §{ 9-11. To support the
assertions, Microsoft has produdedr privilege logs. Dkt. #141, Exs. A-D. Each privilege
lists the documents withheld from production for eatthe four summonses served by the |
See id. (privilege logs titled “Designated Sunoms Privilege Log,” “KPMG Central File
Privilege Log,” “KPMG Personal Files Prieje Log,” and “RelatedSummonses 2 and
Privilege Log”). The government disputes thgplicability of the privileges and protecti
asserted by Microsoft, and requesteduction of the documents withheldee Dkt. #145. In
the alternative, the governmentguests that the Court conduct ancamera review of thg

disputed documents to determine if the asserted privileges actually &hply-17.

The Court addresses the propriety of the assertedlegeg and the work product

doctrine in turn.

A. Federally Authorized Tax Practitioner Privilege?

the

b

tax

D

log
RS.

S

Section 7525 of Title 26 of the United Statsde effectively extends the attorney-client

privilege to “federal authorizethx practitioner[s].” A “federally authorizedax practitioner” is
“any individual who is authorized under Fedelal to practice before the Internal Reve

Service if such practice is subject to Fedeegulation under saoh 330 of title 31, Unite

2 Documents Bates stamped PMSTP0000027-28 and MSTP9007983-MSTP9007995 are considered sepal

hue

ately, in

sectionll1.C. because these documents alsorafise attorney-client privilege

ORDER FOR IN CAMERA REVIEW OF DOCUMENTS STILL IN DISPUTE - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

States Code.” 26 U.S.C. § 7525(a)(3)(A). Cammations between a taxpayer and a “fede

authorized tax practitioner,” are protected “te #xtent the communication would be considé

a privileged communication if it were tweeen a taxpayer and an attorneyd. 8 7525(a)(1)|

This limited privilege does not extend anything other than a lawyers’ workJnited States v.
BDO Seidman, 337 F.3d 802, 810 (7th Cir. 2003) (“[T]he § 7525 privilege is no broade
that of the attorney-client privilege . . . ."Ynited Sates v. Frederick, 182 F.3d 496, 502 (7
Cir. 1999). This privilege is thusnited to the scope of the attey-client privilege, and cour
“look to the body of common law imfgreting the attorneyhent privilege to interpret the 8§ 75!

privilege.” BDO Seidman, 337 F.3d at 8107alero Energy Corp. v. United Sates, 569 F.3d 626

630 (7th Cir. 2009)“This privilege is no broader than tleisting attorney-client privilege.”).

The tax practitioner privilege applies to nemunications made in confidence and *
confidences [must] constitute information that is not intended to be disclosed by tf
practitioner].” BDO Seidman, 337 F.3d at 811. Accordingly, “tleuccess of a claim of [the t
practitioner] privilege dependsn whether the advice given [igeneral accounting advice
legal advice.” Valero, 569 F.3d at 630. An exception to tfae practitioner privilege does n
protect written communications connected to tharmtion of participationn tax shelters. 2
U.S.C. § 7525(b).

Microsoft contends the tax practitioneriilege applies to 164 documents withh
because each of these documents purportedlgcts a confidentiatommunication betwee
Microsoft and its tax advisors for the purpose of seeking tax advice. Dkt. #140 at 15-
support this assertion, Migsoft argues it has madepama facie showing of the propriety ¢
this privilege through its subssion of four privilege logs.ld. at 18. Microsoft argues the

privilege logs comport with th requirements found to satisfypaima facie showing of the

rally

bred

than
h
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e [tax
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8
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n
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attorney-client privilege in the Ninth Circuitld. at 18 (citing and quotingn re Grand Jury
Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992)). Misoft further contends the docume
asserting this privilegall “reflect core tax adice,” not business or ndegal advice. Dkt. #14

at 19-20.

nts

The government disagrees with Microsoféissertion of the tax-practitioner privilege,

and argues that Microsoft's priedie logs “are deficient in several respects” and fail to sa
Microsoft’s prima facie burden. Dkt. #145 at 15-16. Howeveven if this burden is satisfig
the government argues Microsafinnot establish the tax-pradiitier privilege applies becay

the accountants hired by Microsoft provided hess instead of tax ad@. To support thi

atisfy
dl
se

S

argument, the government cites to documemtgluced in response to its summonses which

appear to indicate that at least one accognfimm, KPMG, was not providing Microsoft wit
legal advice.ld. at 17-19 (quoting Dkt. #146, Exs. 13 and.2However, if the Court finds th
tax-practitioner privileg applies to the 164 documents witlstheéhe government argues the
shelter exception to the tax-practitioner pege nonetheless warrantisclosure of th
documents withheldld. at 19-20.

Microsoft has met itgrima facie burden of establishing the applicability of the t
practitioner privilege. In the Ninth Circuit, ipiege logs may establish applicability of t
attorney-client priviige, and thereby the taxagtitioner privilege, asohg as the log identifie
the following information:

“(a) the attorney and client involvedb) the nature of the document, (c) all

persons or entities shown on the document to have received or sent the documen

(d) all persons or entitidgiown to have been furnisthé¢he document or informed
of its substance, and (ektklate the document was generated, prepared, or dated.”

In re Grand Jury, 974 F.2d at 1071 (citin@ole v. Milonas, 889 F.2d 885, 888 n.3 (9th di

1989)). A privilege log with this information, accompanied by affidavits that speak |

h

e

fax

11%

r.

o the
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confidential nature of the documents witlthecan establish theithholding party’sprima facie

burden. Id. (“Whatever questions thHeorporation’s log might leavopen with regard to who

the documents were shown or were intended tehiogvn are answered twr satisfaction by the

affidavits of the attorneys responsilite preparing the documents.”). Hetbe privilege log

entries asserting the tax-practitioner privilegeudel information from each of these categol

See Dkt. #141, Exs. A-D. In addition to itprivilege logs, Microeft has also submitted

declarations from William J. Sample, Micaiss Vice President Tax, Michael Boyl
Microsoft's former Corporate e President of Finance andxT@ounsel, and Brett Weaver
partner at KPMG. See Dkts. #142-144. These declaratiossert KPMG was hired to provi
privileged tax-practitioner advice, and MBample and Mr. Boyle each declare the
practitioner privilege was not waived, the docutsein dispute were stored securely, and
documents were not “disseminated beyond thogkdanTax Department arounsel with a nee
to know.” Dkts. #142 § 3 and #143  27. Miafv's privilege logs, accompanied with t
submitted declarations, satisfy Microsoftgima facie burden of demonstrating the ta
practitioner privilege applies.

Notwithstanding Microsoft's satisfied kien, the government has met the mini
burden necessary to establish thatcamera inspection of documentssserting the ta
practitioner privilege is warranted.District courts may conduct am camera review to
determine whether an asserted privilege applidsrasas the party seeking this review “shoy
a factual basis sufficiéno support a reasonable, good faith belief thaamera inspection may
reveal evidence that information in the materials is not privilegéalre Grand Jury, 974 F.20
at 1074-75. Although Microsbfcontends KPMG was hiretb provide tax advice, th

government has submitted documents, produced to the government by Microsoft and

m

€s.

tax

the

d

LX-

mal

v[s]

e

KPMG,
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which indicate KPMG may have been involvedhathe provision of business, not tax, adv

ce.

See, eg., Dkt. #146, Exs. 8 (slideshow, prepared by KPMG, proposing alternate structures for

Microsoft’'s foreign entities) and 13 (KPMG engagement letter outlining the different p
including a design and implemetitan phase, of KPMG’s work ith Microsoft). That KPMG
may have been engaged in something other napers’ work is highlighted by KPMG’s ow
engagement letters to Microsofsee Dkt. #146, Exs. 13 and 25. In one letter, dated Augus
2004, KPMG urges Microsoft to “consult with légaunsel to review the design of the IH
strategy to determine any potih legal issues that may ise in connection with it
implementation.” Id. Ex. 13 at 3. In another, dated rA29, 2005, KPMG outlines its role
helping Microsoft implement the cost share agreeiKPMG helped design in the first phase
KPMG's engagement. Dkt. #136xE25 at 2. Communications made primarily to assis
implementing a business transaction are notegted by the tax pctitioner privilege. See
United Sates v. ChevronTexaco, 241 F. Supp. 2d 1065, 1076-78 ¢hing that attorney-clier
privilege does not apply to communicationsflecting information used to implement
transaction and not legadhace). Here, KPMG's letter stressibst its role “does not encompg
any legal services a KPMG member firm may biharized to provide.” Dkt. #136, Ex. 25 at

The exhibits submitted by the government, when compared to the timing of somg
documents withheld by Microsoftee Dkt. #141, Exs. A-C, call intquestion the applicability ¢
the tax-practitioner privilege.The Court thus agrees thiat camera review of the documen

asserting the tax-practitioner privilege is warrarited.

3 Although the task of reviewing 18tbcuments is not light, given the importance of assuring the accurate
assessment of federal income tax liabilities by the tRSCourt will exercise its discretion to conductmoamera
review of the documents asserting the tax practitiorieilgge. Additionally, because the Court will conductian
camera review of these documents, the Court will not consildergovernment’s tax shelter exception argument

hases,

n
t 31,

Co

n
b of

5t in

~+

1SS
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2 of the

f

IS

at

this point in time.
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B. Work Product Doctrine’
Microsoft also asserts the wkoproduct doctrine protectdisclosure of 170 documer]
sought by the government. The work product doetprotects documents and tangible thi
from discovery if they are prepared in amgation of litigation bya party, or a party’
representative. Fed. R. Civ. B(b)(3). Assertions of worgroduct protection are governed
federal law. Schreib v. American Family Mut. Ins. Co., 304 F.R.D. 282, 285 (W.D. Wag

2014); Lexington Ins. Co. v. Svanson, 240 F.R.D. 662, 666 (W.D. WWh. 2007). The mai

purpose of the work product ruletis “prevent exploithon of a party's efforts in preparing for

litigation.” Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 576 (9th Cir. 199
(quotingAdmiral Ins. Co. v. United States District Court, 881 F.2d 1486, 1494 (9th Cir.1989))

To determine if the documents sought bg government are protected from disclog
under the work product doctrine, the Court miust determine whether the documents w
created or obtained “in anticipafi of litigation or for trial.” See United Sates v. Richey, 632
F.3d 559, 567 (9th Cir. 2011). However, eveMi€rosoft anticipated litigation, for documer
that serve a dual purpose (documents not createldsively for litigation — such as docume
also created in the ordinary wse of business), Microsoft miudemonstrate these docume
were created “because of” litigatiok.g., id. at 567-68.

Microsoft advances three main argumetdsdemonstrate the documents it seek
withhold were created ianticipation of litigation. Dkt. #14@t 22-25. Microsoft first conteng
it had “good reason” to anticipate litigation ovesr cost sharing arrangements given the IR
aggressive stance on transfer pricing issuéed. at 24. Aside from noting that audits &

litigation about transfermpricing issues were “prevaléntvhen KPMG was hired in 200

* Documents Bates stamped PMSTP0000027-28STFR0000015-16, MSTP9010845-924, MSTP9001264
MSTP9000904-916, MSTP9013961-3963, MSTP9014965-524 MSTP9007983-MSTP9007995 are consid

—

S

ngs

by

h.

n

2)

ure

ere

nts

nts

to

192}

RS’S

\nd

-80,
ered

separately, in sectidil.C., because these documents alsoraise attorney-client privilege.
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Microsoft also explains that itsvn relationship with the IRS promgat it to anticijte litigation,
Id. Microsoft cites to its continual state of aualitd its “long history of disputes with the IR
as proof it anticipated litigation over the ca$tare agreements now being investigated by

IRS. Id. Finally, given the size dhese transactions, along witie complexity of Section 4§

Sn

the

2

of the Internal Revenue Code, Microsoft comte it anticipated its cost share arrangements

would “inevitably draw intense scrutiny by thBS and result in an adversarial dispute
litigation with the IRS.”1d. at 25.

The government disagrees with Microsoftssertion of the work product protection, 4
instead argues that allowing Microsoft to makesth“sweeping claims” would in effect “shiel
all business planning documentsrfr disclosure.” Dkt. #145 at 21. The government argues

even if Microsoft antigated litigation, the documennow withheld cannot b&aid to have bee

and

and

(]
5 that

n

created “because of” @dipated litigation. Id. To support these arguments, the government

highlights deficiencies wittMicrosoft's privilege logs. Id. at 24-26. Regarding Microsoft
Designated Summons Privilege Log, the governnpeirits out that the document descripti
do not allow it to determine whether the emaiseldl were created in ipation of litigation.
Id.; Dkt. #141, Ex. A. With respect to theiylege logs listing doements responsive

KPMG’s summonses, the government conterdsse documents may contain non-l

accounting and business advicecsirKPMG was retained in pgato design and impleme

Microsoft's cost sharing arrangements. DK&45 at 25 and #141, Exs.d&d C. Finally, the

government argues that the documents in MafttssRelated Summonsé&sand 3 privilege lo
list dual purpose documents not created “bseanf’ litigation. Dkt. #145 at 25ee Dkt. #141,

Ex. D.

'S

DNS

to

2gal
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Microsoft has demonstrated that it reaswyaanticipated litigation when it consult

with accountants regardints transfer pricing agreements. dvibsoft’s prior ta disputes with

9%
o

the IRS, the size of Microsoft’s sbsharing agreements, the complexity of the law that applies to

cost sharing agreements, along with the IRS’snmeat of transfer pricing issues all support
Court’s conclusion. However the government haised a sufficient fagal basis to questig
whether the documents on Microsoft’'s founvpege logs are dual-purpose documents
created “because of” tiaipated litigation.

If the documents asserting the work pradpmotection served bbta litigation and «
business purpose, the Court must determine whether these documents “appear to refles
borne out of reasoning about strategies alymes for litigation,” in which case the wg
production protection would applyChevronTexaco Corp., 241 F. Supp. 2d at 1084. On
other hand, if the documents “appear only toeafkthe logistics or mechanics of implement
business concepts,” then the work product doetwill most likely not apply as these docume
“would have been created in essentially similar form irrespective of the litigatitoh.” In
camera review of the documents asserting the wprkduct protection will allow the Court
make this determination.

C. Attorney Client Privilege

Finally, Microsoft asserts the attorney-cligmivilege with respect to twelve documen
See Dkt. #141, Exs. A and D. Thdtarney-client privile@ is intended to prevent disclosure
confidential communications “made hyclient to an attorney in order to obtain legal advide.
re Grand Jury, 974 F.2d at 1070 (quotirig re Grand Jury Subpoenas (Hirsch), 803 F.2d 493

496 (9th Cir. 1986)). The privilegalso protects an attorney’svaz in response to a clieni

® Documents Bates stamped PMSTP0000027-28, PMSTP0000015-16, MSTP9011488-90, MSTP9010845/
MSTP9001268-80, MSTP9000904-916, MSTP900999386, MSTP9009065-9078, MSTP9009051-9064,

the
n

not

;1
ot or [are]
rk

the

ng

nts

o

[S.

of

924,

MSTP9013961-3963, MSTP9014965-5024, and MSTP900@B&3sert the attorney-client privilege.
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confidential disclosuresld. However, if a client seeks non-legal advice, for instance bus
advice, the privilege does not appliRichey, 632 F.3d 559, 566 (9th Cir. 2011). Additiona
the voluntary disclosure of a privileged commurniaratresults in the waiver of the privilege 1
any other communications caraing the same subjectd. The party asserting the attorn
client privilege must “make prima facie showing that the privilege ptects the information th
party intends to withhold.”In re Grand Jury, 974 F.2d at 1071. Thgima facie showing car
be made through a privilege log and accompanyieglarations attesty to the confidentis
nature of the documents withheltH.

Microsoft has made prima facie showing that these twehaocuments are protected
the attorney-client privilege. Microsoft lists theelve documents for which the attorney cli
privilege is assertedn two privilege logs. See Dkt. #141, Exs. A and D. Two of the ema
claiming the privilege are listed on Microsofesignated Summons Prigde Log; the entrig
for those two emails list the date, custodianhawytrecipients, and ahert description of th
contents of the emailld. Ex. A. These emails werergén May 2015 and February 2016d.
The remaining ten documents claiming attornegstlprivilege are listed on Microsoft's Relat
Summonses 2 and 3 Privilege Logl. Ex. B. All ten documents are emails, four only claim
attorney-client privilege, and the remaining six also claim the tax-practitioner privilege

the work product protectionld. For each email, Microsoft listfates, the name of the ema

author, the recipients of the email, anchars description of the asserted priviledel. Besides

these privilege logs, the declarations of Mnnp&e and Mr. Boyle alsmdicate these documer
were intended to remain confidential, they wetiaed securely, and the attorney-client privil
was not waived. See Dkts. #142 § 3 and #143 § 27. Consiagrthe information provided b

these twelve privilege log entries, along withi. Sample’s and Mr. Byle’s declarations, th

5iness

Y

or
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Court finds Microsoft has madepaima facie showing that these twehaocuments are protect
by the attorney-client privilege.

The government’s challenges to the contrary are not persuasive. The governmer
Microsoft has not met iprima facie burden because Microsoft’siyitege log descriptions af
too vague, there are instances where no attomalentified on the prilege log, and sever
documents are email chains. DEL45 at 15-16. Although sonoé these privilege log entrig
include no attorney as a recipiemtauthor, all twelvedentify the person whose legal advice
being discussed, as well as the sabjmatter of that legal adviceSee ChevronTexaco Corp.,
241 F. Supp. 2d at 1077 (“The privilege migtbtect a communitian between nonleg
employees in which the employees discussarsimit legal advice given by such counsebk&g
Dkt. #141 at Exs. A at 8 and D at 22, 23, 25-27.wkler, the Court agrees that emails in
email chain that do not reflect legal advice arot protected by thprivilege and must b
disclosed by Microsoft.ld. at 1077-78 (ordérg party to produce podns of email reflectin
“purely business matters”).

While Microsoft has met itprima facie burden of establishing applicability of t
attorney-client priilege, the government has “show[n]factual basis sufficient to support

reasonable, good faith belief thatcamera inspection may reveal evidence that informatio

the materials is not privileged,” with respect to eight entrigsre Grand Jury, 974 F.2d at

1074-75. The two emails claiming attorneyeal privilege in the Designated Summ
Privilege Log, and six emails claiming this piége in the Related $umonses 2 and 3 Log,
reflect either internal commuations between Microsoft’'s in-house attorneys, inte

communications between Microsoft's in-houdtomeys and nonlegal gioyees, or interna

t claims

e
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—
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communications between non-legal employeeSee Dkt. #141, Exs. A and D. Whether t
attorney-client privilege applies to these emdédpends on the role Microl's attorneys playe
in these communications. This is the case given thdike outside counsel-house attorney
can serve multiple functions within the corporatio@hevronTexaco, 241 F. Supp. 2d at 1076

Here, the eight in-house monunications all indicate thMicrosoft’'s in-house attorney
rendered legal advice about a “transattstructure” or a “restructuring.See Dkt. #141, Exs. A

and D. While the Court acknowledges that advpertaining to the tax consequences

he

[®X

S

transaction “is rooted virtuallgntirely in the law,” this musbe balanced with the knowledge

that in-house attorneys often seraere than just a legal roleChevronTexaco, 241 F. Supp. 2
at 1076. Consequently, the Court “cannot simply assume that every communication in
in-house counsel that relatedttos transaction was made printarfor the purposeof securing
[or providing] legal advice.” Id. Because the Court cannot determine the extent to
Microsoft's counsel acted in adal, as opposed to a business,acaty in advising Microsoft o
its transaction structurethe Court finds thaiin camera review of eight internal communicatio
withheld based on the attorney-digrivilege is warranted.

However, regarding the emails Bates Stamped MSTP9010845-MSTP90
MSTP9009093-MSTP9009106, MSTP9009065-MSTP9009078, and MSTP90(
MSTP9009064, which reflect legal advice from sidé law firms, the government has
“show[n] a factual basis sufficient taigport a reasonable, good faith belief thatcamera
inspection may reveal evidence that infotiorain the materials is not privileged!n re Grand
Jury, 974 F.2d at 1074-75. Consequertttg Court will not conduct am camera review of

those emails, and Microsoft need not disclose them to the government.

® See Documents Bates stamped PMSTP0000027-28, PMSTP0000015-16, MSTP9011488-90, MSTP9001
MSTP9000904-916, MSTP9013961-3963, MSTREIBEH-5024, and MSTP9007983-MSTP9007995.

[N

volving

vhich

-

10924,
D9051-

not

168-80,
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V. CONCLUSION

The Court, having reviewed Microsoft’'s Brief (Dkt. #140), the government’s Respo
(Dkt. #145), Microsoft's Reply (Dkt. #177, Ex. 1), tdeclarations and exhib attached to eacl

and the remainder of theaord, hereby finds and ORDERS

(1) Microsoft is ORDERED to prodie the documents listed in Privilege Logs A, B, ¢

and D, except for Documents Bates Stamped MSTP9010845-MSTP9010924,
MSTP9009093-MSTP9009106, MSTP9009065-MSTP9009078, and MSTP900
MSTP9009064, to the Court withien (10) days of the filing of this Order;

(2) To the extent the email chains in Documents Bates Stamped MSTP9010845-
MSTP9010924, MSTP9009093-MSTP9009106, MSTP9009065-MSTP900907¢
MSTP9009051-MSTP9009064, do not reflect leghliee, Microsoft is ordered to
produce those emails to the government; and

(3) The Clerk of the Court is directed to fawd a copy of this Ordeo all counsel of
record.

DATED this 5th day of May 2017.

o

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE

" The Court notes that Micro& does not object to @n camera review of the disputed documents. Dkt. #177, B
1 at 6. However, Microsoft requests an opportunity to provide the Court additional evidence and argument
support of the privileges and protection it assduds. At this point in time, the Court declines to allow additiona

argument. If the Court determines it does not have enough information to evaluate a claim of privilege, it wi

decide at that time whether to conduceamarte hearing or propound written gstions, filed under seal, to
Microsoft. See Valero, 569 F.3d at 631 (finding district court did not abuse its discretion in denying company
opportunity to bolster its privilege claims where documents themselves allowed court to determine propriety
privilege asserted).
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