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3
4
5
6 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
7 AT SEATTLE
8 || STATE FARM FIRE AND CASUALTY
COMPANY, an lllinois corporation,
9 CASE NQ C15-0124MAT
Plaintiffs,
10
V. ORDER GRANTING
11 SUMMARY JUDGMENT
SAMIA EL-MOSLIMANY; ANN P. EL-
12 || MOSLIMANY; AND HAYAT SINDI ,
13 Defendang.
14
15 INTRODUCTION
16 Plaintiff State Rrm Fire and Casualty Compari\s{ate Fari) filed a motion pursuant
17 ||to Federal Rule of Civil Procedure 56 and 28 U.S.C. § 2201. (Dkt. 27.) State Farna seeks
18 || declaratory judgment that it ha® duty to defend Samiaoslimany andher motherAnn P.
19 || EI-Moslimany (defendants EMoslimany or “defendants) in the matter ofSindi v. Ei
20 || Moslimany No. 13107984T (D. Mass). Defendants EMoslimany oppose the motion. (DKt.
211/29.) Now, having considered the motion and opposijt as well as the omplaint in the
22 || underlying matterof Sindi v. EI-Moslimany the Courtconcludesthe motion forsummary
23 || judgment (Dkt. 27) should be GRANTERNnd a declaratory judgment entered that State Farm
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owes no duty to defend.

BACKGROUND

In January 2013,Hayat Sindi filed suit against defendants -Kbslimany in

Massachusetts state coudefendants EMoslimany, in April 2013,removed the action to the

United States District Court for the District of Massachusefiee Sindi v. BMoslimany No.
13-10798IT. Pursuant to a homeowners polieffective January @1 and renewed annuall
State Farm islefending defendants #4oslimany inSindi v. EMoslimanyunder a reservatio

of rights.

In April 2015, State Farm filed the current action, against Sindi and defendants El

Moslimany, seeking a declaratojudgment that it owes no duty to defend Sami or Arnn
Moslimany from any of the claims pleadadthe underlying action. SeeDkts. 1 & 9.) State
Farmrepeatedly tried and failed to ser8endi, andultimatelyrequired two extensions to allo

for servie. (Dkts. 17, 22.) After she failed to appear or respond, State Farm, in February

secured an Order default againsSindi. (Dkt. 28.) State Farriled its summary judgment

motionshortly after moving fothe default

A. Allegations inSindi v.EI-Moslimany
Sindi aversdefendants EMoslimany beginning in or around September 2011 4§
continuing through the current dalyave engaged in &nowing, intentional, and maliciou

campaign of defamatidnand“a relentless course of conduct desdjand intended to publicl
embarrass, humiliate, and desti&indi] through the perpetuation of intentional falsehadbq
(Dkt. 91 at 1.) Sindi contends defendantengaged in thisconduct based on thei
misapprehension of a personal, romantic relationship between Sindi and Sdavioaliglany’s

husband, Fouad Dehlawi.ld( at £7.) Sindi describes herself as an accomplished scie
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entrepreneur, and philanthropiand allegeslefendants “have sougtd tarnish [her] reputatior
and publically humiliate her by, among other things, falsely accusing [herjgafging in fraud
misrepresenting her professional credentials, engaging in illegal mis¢popiagarizing her
scientific research and publicat® and other libels which are demonstrably false
defamatory per se.(ld. at 13.)

Sindi allegs defendantsepeatedlymade knowingly false statements published to tl
parties in writing, orally, and through electronic meansiesponse t@n-ine articles written
abouther, in Facebook postingendemails, and in a blog maintained by Samiavielslimany
found athttp://truehayatsindi.blogspot.com(ld. at 14.) $e alleges defendants appeared
person and slandered her in her neighborh@sdwd as at public conferencesyhere they

distributed leaflets and spread out bannewstaining false and defamatory statements

directing onlookers td&Samia’sblog. (Id. at 7#19.) Sindi aversthese actionsdamaged hef

reputation and careeinterfered with investmentselationships, andundraisingefforts in her
business and other ventures, prompted a publishing conpéagk out of a contract to publis
her biography,caused her to fear for her physical safety, and otheradserselyaffected her
physical and mental healthld(at 17-23.)

Sindi includesa count of defamation, libel, and sland#escriling a “campaign of libel
and slander,” stylethy defendants a%peration arabian [sic] EXPOSURE”.Id( at 23.) Sheg
avers thedfalse satements “were made negligently, intentionally, and/or with recklesegdird
for the truth or falsity of such statemenhtand that Samia EMoslimany “acted negligently
and/or with actual malice . . with reckless and wontgsic] disregard of the tith; and . . with
the intent to ruin” Sindi’s reputationld( at 24.)

Sindi raises counts of toous interference with contractual relationships andoisst
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interference with prospective business relationshifgs.af 2526.) She allegedefendants knew
of her publishingcontractand other business relationships and intentionally published lib¢

statements theyknew or should have known” would induce the publishing company, ar

other parties, to refuse to perform its contractual obligatitsh. af 25.) She alleges defendants

knew of her contacts in academic, scientific, and business communities, aswiedlt “their
intentionally published libelous statements would discourage these individuals Boama#ag
with, donating to, investing in, or otherwise engagingh@nendeavors. I¢. at 26.) Sindavers

defendants “were motivated by malice, with the intent, as they expressedhdakéo[her] ‘rue

the day’ she ever mieGamia EIMoslimany, and ‘expressed theintent to ruinher reputation as

a busineswoman, entrepreneur, and scientistd. gt 25-26.)

Sindi also claims intentionahfiliction of emotional distress through tipeiblishing of

malicious statements in multiple foruntoy; directly harassing heandby appearing at her homge

and at events at which she was scheduled to appeathandefendant&new or should havg
known emotional distress would result from their extreme and outrageous condiicat 26
27.) Sindi maintains she suffered harm in the form of “constant anxiety of het, afet in her
own neighborhood, in which [defendants}bslimany have actively incited fellow Muslims {
violence against her, with some posting comments that she should be ‘stofekdat’2{.)

Sindi seeksa pemanent injunction, in addition to money damagé@sl. at 2728.) She
contendsdefendants EMoslimany “have vowed to set forth their defamatory campaign g
cost and without end’andseels aninjunction to “halt the malicious campaign of libel, sland
and defamation[.]” Ifl. at 28.)

B. Homeowners Insurance Policy

The State Farmhomeownerspolicy issued to defendants -Eloslimany includes a
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personal liability povision that provides in part:
If a claim is made or a suit is brought againstirsured for
damages because lobdily injury or property damageto which
this coverage applies, caused byoanurrence we will:

1. pay up to our limit of liability for the damages for which
theinsured is legally liable; and

2. provide a defense at our expense by counsel of our choice.

(SeeDkt. 9, 11andDkt. 16, 111.) The policy excludes fratmat coverage‘bodily injury or
property damag¢q] (1) which is either expectedr intended by thénsured; or (2) which is the
result of willful and nalicious acts of theasured[.]” (SeeDkt. 9, 112andDkt. 16, 112.)

Until January 2013, the policy definad “occurrence” as follows:

“occurrencé . . . means an accident, including exposure to
conditions, which results in:

a. bodily injury ; or
b. property damage

during the policy period. Repeated or continuous exposure to the
same general conditions is considered to beognarrence

(SeeDkt. 9, 113 and Dkt. 16, Y13T)his definition was thereafter altered to reflect:

“occurrencé . . . means an accident, including exposure to
condtions, which first results in:

a. bodily injury ; or

b. property damage
during the policy period. Albodily injury andproperty damage
resulting from one accident, series of related accidents or from
cortinuous and repeated exposure to the same general conditions is

considered to be oreEcurrence

(SeeDkt. 9, 114 and Dkt. 16, 14.)
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The policy definesBodily injury ” as meaning “physical harm to a person, including
resulting sickness or diseasethd including “the required care, loss of services and d

resulting therefrom.” eeDkt. 9, 113 and Dkt. 16, 113.) However:

Bodily injury does not include:
C. emotional distress, mental anguish, humiliation,
mental injury, or similar injry unless it arises out
of actual physical injury to some person.
(1d.)
DISCUSSION
Summary judgment is appropriate when there is no genuine issue of materaid the
moving party is entitled to judgment as a matter of law. Fed. R. Civ. B. 5B{a moving party

is entitled to judgment as a matter of law when the nonmoving party fails to makeceeisu
showing on an essential element of the case with respect to which the nonmoving pénty
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 3223, 325(1986). The nonmoving
party may not rest upon mere allegations or denials in the pleadings, unsupportetirepoje
conclusory statementblernandez v. Spacelabs Med..|843 F.3d 1107, 1112 (9th Cir. 2004
The nonmoving party must set forth specific facts demonstrating a genuine issctefaf tiaal,

Fed. R. Civ. P. (c)(1), and must present significant and probative evidence to support hi

claims, Intel Corp. v. Hartford Accident & Indem. C®52 F.2d 1551, 1558 (9th Cir. 1991).

“Where the record taken as a whole could not lead a rational trier of fact to findef
nonmoving party, there is no ‘genuine issue for trialMatsushita Elec. Indus. Co. v. Zeni
Radio Corp, 475 U.S. 574, 587 (1986).he Court must draw all inferencé®m the underlying

factsin favor of the nonmoving partyld.
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As a federal court sitting in diversity, the Court appsese substantive law and fede

procedural law Erie R.R. Co. v. Tompkin804 U.S. 6478-79 (1939). See also Gasperini V.

Center for Humanities, Inc518 U.S. 415, 427 (19963tate Farm Fire & Casualty Co. v. Smit
907 F.2d 900, 902 (9th Cir. 1990). There is no dispute ithahis caseyWWashington State lay
governs the parties’ controversyseeDkts. 27 & 29.)

The Courtmust applystatelaw as it believes the Washington Supreme Court wq
apply it. Gravquick A/S v. Trimble Navigation Intern. Lt823 F.3d 1219, 1222 (9th Cir. 2004
In the absence of an applicaldecision, the Court must predict how the Washington Supi

Court would decide the issu€; using intermediate appellate court decisions, statutes,

decisions from other jurisdictions as interpretive didgestar Dev. I, LLC v. Gen. Dynami¢

Corp., 249 F.3d 958, 960 (9th Cir. 2001) (quotlmgis v. Tel. Employees Credit Unj@v F.3d

1537, 1545 (9th Cir. 1996))"‘However, where there is no convincing evidence that the S

supreme court would decide differently, a federal court is obligatedltovfthe decisions of the

state’s intermediate appellate couftsld. (quotingLewis 87 F.3d at 1545).

A. Duty to Defend

The Court must herdeterminewhether State Farm has a duty to continue its defen
defendants EMoslimany under their insurance policy. The duty to defend an insubedader
than the duty to indemnify, and is based otné* potential for liability” Woo v. Firemars
FundIns. Co, 161 Wh.2d 43, 52, 164 P.3d 454 (2007) (quotifgick Ins. Exch. v. VanPol
Homes, InG.147 Wn.2d 751, 760, 58 P.3d 276 (2002)) (emphasis adda&tan “An insurer
has a duty to defend when a complaint against the insured, construed libdedlys $acts
which could, if proven, impose liability upon the insured within the ptdicpveragé.ld. at 52

53 (internal quotation marks and quoted sources omittéd) insurer is not relieved of its duf
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unless the cian alleged is “tlearly not coveed by the policy. Id. at 53(quoting Truck Ins.

Exch, 147 Wn.2d at 760). In sum, the duty to defenttiggeredwhere a policy €onceivably

coversthe allegations in the complajrwhereas the duty to indemnify exists only if the policy

actually coers the insured’s liability. 1d. (emphasis in original)The Court construean
ambiguous complaint liberally in favor of the duty to deferd.

The duty to defend mudte determined only from the complaint, with two exceptio
Id. at 5354 (cited source omitted). “First, if it is not clear from the face of the complairthih
policy provides coverage, but coverage could exist, the insurer must investigatgve the
insured the benefit of the doubt that the insurer has a tdutiefend.”ld. “Second, if the
allegations in the complaint conflict with facts known to or readily ascertainglileebinsurer,
or if the allegations ... are ambiguous or inadequate, facts outside the compdginber
considered.”ld. at 54 (quoted sources and internal quotation marks omitted). Facts extri
the complaint may be relied on by the insurer only to trigger, not to tenyuty to defendid.
Where the duty to defend is uncertain, an insurer may, as here, pr@felesel under 3
reservation of rights and seek a declaratory judgment it has no duty to dédend.

The Court construean insurance policy as a contract, and the interpretation of
contract is a question of lawstate Farm General Ins. Co. v. Emerst@2 Wn.2d 477,80, 687

P.2d 1139(1984). Policies must beonstrued as a whoknd the terms within “given a ‘faif

n

nsic to

that

reasonable, and sensible construction as would be given to the contract by the avemage per

purchasing insurance.Weyerhaeuser Co. v. Commercial Unios. Co, 142 Wn.2d 654666,
15 P.3d 1152000) (quoted sources omitted\MWhere the language is clear, the court m
enforcethe policyas written and may not create ambiguity where none ex@mdrant Corp.

v. Am. States Ins. Cadl54 Wn.2d 165171,110 P.3d 7332005). A clause is only considere|
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ambiguous if it is susceptible to two or more reasonable interpretations, amanaiguity is
resolved in favor of the insuredd. The court is further bound by definitions provided in
policy. Austl. Unlimited, Inc. v. Hartford Cas. Ins. Cd47 Wn. App. 758766,198 P.3d 54
(2008)(citing Overton v. Consol. Ins. Cdl45 Wn.2d 417, 427, 38 P.3d 322 (2002)).

In this caseState Farm argues it has no duty to defend given that Sindi allegesk,

intentional conduct, not aaccident,and because Sindi does not allegay resultingbodily

injury or propery damage State Farm further argues that, even if Sindi had alleged property

damage or bodily injury, coverage would fecluded by the policy’s exclusion of willful an

malicious acts. Defendants-Eloslimany maintain State Farm has a duty to defsswhuse the

complaint includes allegations of negligent condarndl bodily injury. They alsaverprejudice
would result from thdatewithdrawal ofState Farm’slefense.

B. Allegation of an Occurrence

The State Farm insurance policy provides covefagan“occurrence,'which is defined
as“an accideritresulting in bodily injury or property damageSgeDkt. 9, 11314 and Dkt. 16
1113 14.) The parties here disagree as to whether or nataimplaint inSindi v. EsMoslimany
can be construed as alieg an occurrenceovered by the policy.

The policy does not define the term “accidenWhere“accident” isnot defined in an

insurance policyWashingtoncourts look to the common lawLloyd v. First Farwest Life Ins|

Co., 54 Wn. App. 299, 302, 773 P.2d 426 (19@90ing Detweiler v. J. C. Penney Casualty Ir
Co, 110 Wn.2d 99, 104, 751 P.2d 282 (1988)ccord Grange Ins. Ass’'n v. Roberis’9 Wn.

App. 739, 755, 320 P.3d 77 (2013Fommon law definition®f accident include ‘an unusual,

unexpected, and unforeseen happening,” and “a loss that happens “without design, intent, or

obvious motivation.”” United Servs. Auto. Ass’'n v. Spe&d9 Wn. App. 184, 1998, 317 P.3d
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532 (2014) (quotingsrange Ins. Co. v. Brossealil3 Wn.2d 91, 95, 776 P.2d 123 (1988)d

Roller v. Stonewall Ins. C0115 Wn.2d 679, 685, 801 P.2d 207 (1990) (quoted source omitted)

overruled in part on other grounds by Butzberger v. Fosi&l Wn.2d 396, 89 P.3d 6§
(2004)).
Washington courts hawarified:
[A]n accident is never present when a deliberate act is performed
unless some additional unexpected, independent and seéore
happening occurs which produces or brings about the result of
injury or death. The means as well as the result must be
unforeseen, involuntary, unexpected and unusual.
Roller, 115 Wn.2dat 685 (citations omitted).The insured does not need to intend or expect
injurious consequences of acticiaken Lloyd, 54 Wn. App.at 302 (citing Unigard Mut. Ins.
Co. v. Spokane Sch. Dist.,820 Wn. App. 261, 263, 579 P.2d 1015 (197 in school
garbage can resulting in buildin¢ake); Safeco Ins. Co. of Am. v. Dot83 Wn. App. 382, 385
86, 685 P.2d 632 (1984) (backhand slap resulting in deat#®))) that is required is that thg
claimant know or should know facts from which a prudent person would conclude th
injurious caisequenes are reasonably foreseeabléd! AccordRoberts 179 Wn. App. at 756
This inquiry involves an objective, not a subjective determinati®meed179 Wn. App. at 19§
(citing Roller, 115 Wn.2d at 685). The perspective of the insured iset®tant. Safeco Ins. Co
v. Butler 118 Wn.2d 383, 403, 823 P.2d 499 (19Rller, 115 Wn.2d at 685. Either an
incident is an accident or it is notRoller, 115 Wn.2d at 685
In this case, Sindi's complainglleges a “knowing,” “intentional; *“malicious,”
“relentless, and* persisterit campaign, efforts, and course of conduct designed and inteng

cause her harmincluding extremeemotional distress (Dkt. 91.) SheallegesSamia H

Moslimany herselfstyled her conduct as an *“operation&xpresseder intent to makeSindi

ORDER GRANTING
SUMMARY JUDGMENT
PAGE- 10

9

the

D

at the

ed to




10

11

12

13

14

15

16

17

18

19

20

21

22

23

“rue the day’” she meSamia and that defendants “have vowed to set forth their defam{
campaign at all cost and without endId. (at 15, 23, 25-26, 28.)

Sindi provides specific quotes exemplifying the deliberateine of defendants’ condug
(Seee.g, Dkt. 91, 136 (“Don’t think that . . . I will now go away . I am here forever.”), 137
(“‘Obviously you are a liar of pathological proportions to the extent that even ymydgour
own petty lies. However, soon very soon, you will be exposed for the hypocrite & frayduh
are . . how does it feel to have so screwed up your life? And you thought you were untou
... nope! Nightynight!™).) She describes@nferenceat whichdefendanterededthree large
banners containing false and defamatory statements and directing onlookers tdayBtu
Sindi.BlogSpot.com.” (Id., 145.) Althoughconference organizers had withdrawn Samia
Moslimany’s registration, both defendants atthid distribue leaflets, and Ann BWoslimany
was twice escorted from the conference hall and attempted to evade eviction byirhitiag
women’s bathroom. Iqd.) At another conferenceSamia EIMoslimany distributed leaflet;
bearing a caricature of Sindi and statingA Nifty -Fifty Muslim Woman Scientist? She
building, not breaking barriers for my Muslim Daughter! LOOK for the TRU
TrueHayatSindi.BlogSpot.com.”Id., 115253 (emphasis removed) Emals sent to boarg
members of a neprofit institute founded by Sindand over which she serves as C.Esated
Sindi is an “academic fraud”that her Ph.D. research and dissertation evéte work of
someone elsahat shedid not teach, do any research, or work while serving as @ascht
Harvard Universityholds herself out as younger than she is to qualify for awards for y
professionals, “is not the actual inventor of technology that she claims to have dfiyani®
that another company she foundedfisaudulent™. (Id., 1116, 57.) Sindi avers thas a result

of defendants’ conduct, she suffered emotionally and physically, and sustainede: dantasg
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reputation, career, investments, relations, contracts, and business and other vebéa®4..)
Thecomplaint, in sum, allegedearlydeliberae, intentional conduct, the results of which woy
be reasonably feseeable to a prudent person.

Defendantsionethelesmaintain a duty to defengiventhat the defamation count is plg
broadly, in the alternative, to provide for liability if Sindi pesdefendantsacted“negligently
and/or with actual malice.” (Dkt.-9, 181 see also id 79 (alleging statements “were mag
negligently, intentionally, and/or with reckless disregard for the truthitheir] falsity”), 181
(also alleging Samia EMoslimany acted with “reckless and wontoifsic] disregard of the
truth”).) They point to allegtions of negligent conduct through the posting of statem
defendant<El-Moslimany “knew to be false, othrough the exercise of reasonalddigence
would have known to be untrrie(ld., 138(emphasis added) Defendantsnaintainthis alleged
lack of diligence is buttressed by the observation of plentiful, publically élaiknd readily
accessible information proving the alleged defamyastatements were fabricationdd.( 1 39,
42.)

The mere facthe complaint includethe terms “negligently” and “reckléssloes not
alter theclearlydeliberate nature of the conduct alleged. As found by the Washington Cd
Appeals inRoberts

Under the common law definition of “accident,” a reasonably
foreseeable harm resulting from deliberate conduct is not an
“accident” and, thus, not an “occurrence” under the Grange policy
language at issu&Vhile Brandis could prove outrage by showing
“reckless” conduct, the complaint’'s factual allegations, broadly
construed, allege intentional conduct Bgpberts.Even accepting
Roberts’s argument that she could have acted recklessly without
intending the result, the complaint clearly alleged deliberate
actions by Roberts. As defined above, to be reckless is to know of

and disregard a substantial risk of harm. Roberstions could
foreseeably result in the plaintiffsevere mental distress. There is
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no coverage for Robeits alleged conduct under the Ggen

policy’s clear and explicit language because the conduct does not

constitute an “occurrence” within the meaning of the policy.
Roberts 179 Wn. App. at 7567 (emphasis added). Likewise Afistate Ins. Co. v. BaugB6
Wn. App. 11, 16, 977 P.2d 61I999) neither the prosecution of an insured under a theof
criminal negligence, rothe inclusion ofmegligenceallegations in a civil lawsuit changed tl
nature of the deliberate act at isSu€f. New York Underwriters Ins. Co. v. Do§8 Wn. App.
546, 549, 794 P.2d 521 (1990) (an insured does not avoid an intentional acts exclusionat
by carefully crafting a complaint to avoid labeling the insured’s conduct estiomal). In this
case, thalternative legal theorigacluded in Sindi’'s omplaintappear no more than conclusqg
and, it would appear, contradictory to theentionalconduct alleged.

Moreover whether defendants knew their statements were false or should have
them to be false through the exercise of reasonable diligeneematerial Under Washingtor
law, an “incident is not an accident if the insured knew or should have known facts firolmax
prudent person would have concluded that the harm was reasonably foreseRablexts 179
Wn. App. at 756. The facts allged in the complaint, viewelberally andobjectively, reflect

deliberate conduct and no dditional unexpected, independent and unforeseen happe

producing or bringing about the alleged resioller, 115 Wn.2d at 685.See alsdutler, 118

! This Court has reached the same conclusion in considering the duty to defend undiegtéva
State law. See e.g.,Wargacki v. Western Nat'l Assur. Cdlp. C135373, 2015 U.S. Dist. LEXIS 1062 at-A38
(W.D. Wash. Jan. 6, 2015) (finding no duty to deffevhere complaint alleged “at least negligence” in relation

y of

ne

y clause

known

ning

h

Uy

0oa

shooting because the facts alleged, viewed liberally and objectivetyedfho support for the conclusion that the

events were conceivably the result of an acciddm}ro. Prop. Cas. IngCo. v. Nietp No. 135805, 2014 U.S. Dist
LEXIS 90658 at *89 (W.D. Wash. Jul. 2, 2014) (“Starting a fight, or joining a fight, and bitim@teer's nose are
all deliberate acts, and no unforeseen event rendered them accidental. G@mbenplaint strategically couchq
the Nietos’ actions in ‘negligence’ terms, but that word choice ataconceal the intentionality of their acts.’
Schorno v. State Farm Fire & Cas. Cho. C095778 2010 U.S. Dist. LEXIS 78503 at *1B7 (W.D. Wash. Aug.

3, 2010) (noting ¢overage has been routinely denied to insureds for intentional acteattea of law, even when

the harm is unintendédnd that claims sounding in negligence are excluded frondutye to defend where thg
complaint unambiguously states the conduct giving rise to the claimsit@atonal).

ORDER GRANTING
SUMMARY JUDGMENT
PAGE- 13

2]




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Wn.2d at 40601 (no accident even assuming injury resulted from an unintentional ricoc
bullet); State Farm Fire & Cas. Co. v. Parre]ld34 Wn. App. 536, 541, 141 P.3d 643 (20
(no accident even though it was undisputed insured did not intend to ilguramt). Indeed,
the facts as alleged by Sindi imply that, whether or not defendants keavstéitements wer
false, theyactedwith the intention to cause Sindi harndee Roberisl79 Wn. App. at 7690
(“The complaint alleged more than merely fatdatements. It alleged that Roberts made f
statements for a specific tortious purpose.”)

Defendants also avem duty to defend based on the Washington Supreme Cqd
decision inWoov. Fireman’s Fund Theystatethat, undeMWoq 161 Wn. 2d at 645, the focus
in considering a duty to defend is “on whether or not the insured intended all ¢
consequences of his or her actions, not whether the actions themselves were ihte(ibking

29 at 9.) They maintaifVoo changed the legal landscapéer the decisions and standar

identified above. Defendants argue that, like the defendantaoq it is possible they did not

intend the specific injuries alleged by Sindi, and thair statements “could have been part
their ‘continued or repeatedifforts to warn the public of their perceptions that Sindi i
scientific, cultural, and religious fraudand could “conceivably”” be covered by the polig
(Id. at 910.)

Yet, in Wog unlike in this case, the insurance policy defined the term “adticen
imposed a subjective standard'Accident’ is defined as a ‘fortuitous circumstance, event
happening that takes pla@nd is neither expected nor intended from the standpoint o
insured” Woqg 161 Wn.2d at 653 (emphasis added)The Wasington Supreme Court relie
specifically on thatefinition in finding a duty to defend

Woo's policy covers bodily injury that is caused by an “accident,”
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which is defined as a “fortuitousrcumstance, event or happening
that takes place and iseither expected nor intendeffom the
standpoint of the insured.” . .. The Court of Appeals limited its
analysis of the bodily injury coverage to whether Alberts’
complaint alleged exclusively intentional conduct. However, based
on the language of W&® polioy, he had to have “expected or
intended” the specific “event or happening” alleged in the
complaint. Thus, he would have to have intended not only the
“event or happening” of photographing her with the boar tusk
flippers in her mouth but also the “eventh@appening” that caused
Alberts to sustain the specific injuries she alleged in her complaint.
Although Wods conduct was likely intentional, it is conceivable
that Woo did not intend the conduct that resulted in Alberts’
injuries.

Woq 161 Wn.2d at 6demphasis in original).

In Roberts the Washington Court of Appeals pointed to the “unique policy langusdg
issue inWoq and the Washington Supreme Court’s heavy relianahat caseon the policy’s
definition of “accident”:

In Woq the insurancolicy’s plain language required that Woo

intend not only the event or happening that caused the injury but

also the injuries that resulted. Here, the definition of “occurrence”

includes “accident.” In contrast to the policy Woq the term

“acdadent” is not defined in Grange’s policy. We thus kot the

common law definition.
Roberts 179 Wn. App. at 7585; accord id at 770 n.11.See also Speed79 Wn. App. at 197
99 (continuing to apply common law definition of “accident” and associated staridéogsng
the decisios inWooandRobert3, andQueen City Farms v. Cent. Niins. Co, 126 Wn.2d 50,
66-69, 882 P.2d 703 (1994(finding, prior to Woqg a subjective standard applied where

insurance policy provided that an occurrence was covered “which unexpectedly

unintentionally’” resulted in damage, and distinguishing cases in which courts reliedhama
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law definitions of “accident”f. In contrast to the definition iWoq the common law definitior
of “accident” imposes an objective stamdaan incident is not an accident where an insy
“knew or should have known facts from which a prudent person would have concluded t
harm was reasonably foreseeablRbberts 179 Wn. App. at 755-56.

State Farmhere establishes the absence of an “occurrence” under its polibg
allegationsn the complainteveal no ambiguity, and provide no conceivable basis for covd
under State Farma policy. Rather thadescribingaccidental behavioor result the conplaint
allegesa course of intentional conduct, the result of which cannot be reasonably descr
unforeseen, involuntary, unexpected, or unusual.

C. Allegation of Property Damage or Bodily Injury

Under State Farm’s policy, “occurrence” means andactiresulting in “bodily injury”
or “property damage.” SeeDkt. 9, 111314 and Dkt. 16, 1134.) Sate Farmargues thg
complaintfails to allege “bodily injury” or “property damage” caused by an occurreiwile
defendants appear to concede Statenfsaargumentegardingproperty damage, they maintain
claim of bodily injury.

Washington courts recognize that, under many insurance policies, purely em
injuries do not constitute “bodily injury."Seeg e.g, Daley v. Allstate Ins. Cp135 Wn.2d 777

784-94 958 P.2d 990 (1998[finding the term “bodily injury,” defined as “bodily injury

% This Court has similarly distinguish&dooandQueen City FarmsSee, e.g., Country Mut. In
Co. v. SpencerC125044, 2012 U.S. Dist. LEXIS 160519 at-12 (W.D. Wash. Nov. 8, 2012
(distinguishingWoo based on its subjective policy languadieding allegations against defendant
necessarily required intentional conduahd that the harm alleged was a “naturally and reasor
foreseeale product” of that conduct; also factually distinguishiigoas involving a “prankj: Twin City
Fire Ins. Co. v. Triple/S Dynamics, In&No. C99256Z, 2000 U.S. Dist. LEXIS 10871 at *1@ (W.D.

Wash.Mar. 1,2000) (distinguishinqQueen City Farm$asedon its subjective policy language for the

definition of an “occurrencedr “accident”).
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sickness, disease or deatihhambiguous and did not includecovery for emotional distregs

unrelated to a physical injury However, emotional digess manifesting in physical symptoms

may, under some policieserve as “bodily injury Seege.g, Lien Trinh v. Allstate Ins. Cp109
Wn. App. 927, 936, 37 P.3d 1259 (2002) (where policy defifidddily injury to mean
‘sickness or ‘diseas®, bodiy injury included “emotional injuries that are accompanied
physical manifestations.finding physicallymanifested PTSD clearly and unambiguously
within the“broad terms” of the policy’s definition of bodily injury).

The State Farm policy definébodily injury” as “physical harm to a person, includi
any resulting sickness or disease” and “the required care, loss ofeseavid death resultin
therefrom.” GeeDkt. 9, Y13 and Dkt. 16, 113.) “Bodily injury” does not incluabtional
distress, mental anguish, humiliation, mental injury, or similar injury unless it angef actual
physical injury to some person.ld()

As defendants observe, the complaint $indi v. EiMoslimany alleges both a
“degradation” in Sindi’'s “physical condition and mental health” and severe emotmtiadss.
(Dkt. 9-1 at 1173, 103.) Defendants also point to Sindi’s responses to interrogatoriestiag) 3
defendants’conduct caused her to suffer a compromised immune system, stomacla
weakened/depleted heart, and other physical symptoms. (D&t.aR41.) Defendants argug
that, given the strong suggestion of physical illness in the complaint and thadabesy have
evolved during discovery, State Farm should be required toda@vdefense.

Defendants, however, ignore the policy language at issue in this caseingaiwt the

physical impact alleged and physical symptoms later described by Singelcamuty to defend|

State Farris insurance policyequires*physical harmto a persoh for coverage to apply, an

expressly excludes coverage &notional distress or similar injury “unlessarises oubf actual
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physical injury to some person(SeeDkt. 9, 113 (emphasis added), and Dkt. 16, X3ourts
have concludedthis definition of “bodily injury” does not provide coverage fphysical
symptoms resulting from emotional distress, unless the enabtthsiress was caused by
physical injury. SeeState Farm Fire & Cas. Co. v. WilsoNos. 044263, 044264, 2005 U.S

App. LEXIS 21830 at *78, 12-16(6th Cir. Oct. 7, 2005) (no coverage even whesaduct

involved physical contact Indeed, as commonly understood, contact with another results in a

‘physical injury only where a tangible harm to the body is ascertainabl@ resulof the
contact”; despite insured’s “highly offensive and humiliating conduthe district court

properly found no physical injuries were sustained from that copdéritorng 2010 U.S. Dist.

LEXIS 78503 at *1718 (noting absence of claim of physical injury, and finding emotipnal

distress injuries did not constitute “bodily injury” as defined under State Eaoticy); D.B.C.
v. Pierson 2:13CV-00377, 60378, 2014 U.S. Dist. LEXIS 70295 at *1B (N.D. Ala. May
2014) (no“occurrenceé under State Farm policy given that all claimed bodily illnesses
injuries were physical manifestations of emotional distress, and insuesEnfed no evideng
of bodily injury resiting from conduct allege¢)Pratchenko v. Fuller212 Wis.2d 641, 57(
N.W.2d 62, 1997 Wisc. App. LEXIS 899 &-11 (Wis. Ct. App. Jul. 31, 1997) (coveragmder
State Farm policyot triggered Where there was no actual physical injury, which is a neceg
predicateo recover for emotional harm.”)

There is no allegation ithe complaint that defendants-Ebslimany physically injured

Sindi. Moreover, Sindi's responses to interrogatories explain that her phygmptoss

“resulted” from the “extreme emotional distress” she suffered as a residferfdants’ conduct.

(Dkt. 29-1 at 1313) (“. . . Dr. Sindi has suffered extreme emotional distress, which result

the following physical symptoms: . . .”; Sindi'sévere headaches . were the result of the
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stress and emotional distress inflicted by the Defendants andi¢fi@mation.”))

The allegation of a degradation in Sindi's physical condition and the physical sym
described in discovergeflect at most, physical manifestations of emotional distress. Beg
there is no allegation or evidendefendantsnflicted andSindi sustainedctual physicaharm,

there is no “bodily injury” overed by State Farm’s policy.

D. Exclusionary Clause
State Farm additionally argues that, even if Sindi had alleged property daniaupiyn
injury, coverage would be excluded untte policy’s willful and malicious acts exclusion. Th

is, coverage would be precluded given that the State Farm policy excludes dvenage
“bodily injury or property damag¢] (1) which is either expected or intended by ihseured;
or (2) which is tle result of willful and malicious acts of thesured[.]” (SeeDkt. 9, 112 and
Dkt. 16, 112.)

Defendants do not address this exclusion. Because the Court finds no occurrence
bodily injury or property damageovered by the policy, it need not adsketle willful and
malicious actsexclusion. The Court does note, however, that Sindi alleges througho

complaint that defendants-Eloslimany acted knowingly, intentionally, and maliciouslyseé¢

Dkt. 9-1.)
E. Prejudice from Withdrawal of Defense

Defendants EMoslimany argue they will be prejudiced 8tate Farm’sdefense is|
withdrawn just prior tdhe trial inSindi v. EsMoslimany currently set for May 23, 2016They

note that State Farm has providdefensecounsel to them since early 2013, but waited U
early 2015 to file its declaratory judgment action, and waiteddditionalear to file the motion

currently under consideration. Defendants maintain thétjs Court finds no duty to defeng
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they will have only a few weeks to find new counsel and secure financing for that ex|
Defendand state thatit is bad faith for an insurer to pursue a declaratory judgment action
defending under a reservation of rights if the action “might prejudice its disumet defense.”
Mut. of Enumclaw Ins. Co. v. Dan Paulson Constr.,.,Id61 Wn.2d 903, 918, 169 P.3d
(2007).

The decision cited by defendamkses not support a finding of prejudick that casean
insurance company issued a subpoena to and engaged in ex parte communications
arbitrator in an underlying arbitration action between the insured and a thiydipditating its
intent to establish claim exclusion at the same time the insured was contesting. liddbiliy
914-18. The Washington Court of Appe&bsindthe insurance company clearly and impropdq
showed greater concern for its own monetary interest than the interest of tleelirrsut acted
in bad faith. Id. at 91418 (while an insurer may defend under a reservation of rights v
seeking a dclaratory judgmenbf no duty to defend;it must avoid seeking adjudication

factual matters disputed in the underlying litigation because advocapiogiteon adverse to it

insureds interests wouldconstitute bad faith on its pdtt. an insurer alsowes a duty to the

insured to refrain from engaging in anynreasonable, frivolous, or unfounded, . ‘action
which would demonstrate a greater concern foe [insurer'’$ monetary interest than fothe
insured’$ financial risk’”) (quoted sourcesmitted).

Here there is no indication State Fahasinterfered in the underlying action 8indi v.
El-Moslimany or done anything other than continue to provatea defense in that matter. St
Farm is entitled to pursue a declaratory judgment thdtas no duty to defend and h
establishedheabsence ofuch duty in this case.

To be sure, the timing dhis finding is unfortunate. However, the record in this c
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does not suppora contention of bad faith. The otyear delay between the filing of th
declaratory judgment action and the motion for summary judgment resudtedState Farm’g
repeated, unsuccessful attempts to effectuate service on defendant Sewfbkts. 1415, 17,
2022, 2627.) State Farnreasonably waited until it succeeded in serving Sindi, and un
moved for a default judgment against herfile its summary jdgment motion. (Dkts. 26-27.)

Nor does the delay between tlatial provision of a defense and the filing of ¢h
declaratory judgment actioreflect bad faith An insurer is required to give the insured 1
benefit of the doubt, and must continue its defense urddntconclusively establishcaim is
not covered by the insurance policiExpedia, Inc. v. Steadfast Ins. .C&@80 Wn.2d 793, 803
329 P.3d 59 (2014).Defendantshave benefited fromthe fact thatState Farmhas paid all
defense fees and costs to date.

Finally, andas State Farm observes, defendants have submitted no evidence as
they cannot retain their current counsel to continue defending th&man v. EsMoslimany
Defendants suggest, but do not establish their defense counsel would withdraw on thg
trial. That defendants withow be compelled to pay for their defense does msitfjua denial of
State Farm’s motion.

CONCLUSION

For the reasons set forth above, State Farm’s Motion for Summary Judgment (Dkt
GRANTED. State Farm establishes it has no duty to defardia and Ann FEI-Moslimany in
the matter oSindi v.ElI-Moslimany No. 13-107987 (D. Mass.) The Court will enter
111
111

111
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judgment declaring State Farm has no duty to defend.

ad oA

Mary Alice Theiler
United States Magistrate Judge

DATED this 15thday ofApril, 2016.
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