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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
ANDRES AVILA,
Case No. 2:15-cv-00178-KLS
Plaintiff,
V. ORDER REVERSING DEFENDANT'S
DECISION AND REMANDING FOR
CAROLYN W. COLVIN, Acting PAYMENT OF BENEFITS AND
Commissioner of Social Security, DETERMINATION OF ONSET DATE OR
DISABILITY
Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
applications for disability insuree and supplemental security inw® (“SSI”) benefits. Pursuan
to 28 U.S.C. 8§ 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partieq
have consented to have this matter heard dytidersigned Magistrafeidge. After reviewing
the parties’ briefs and the remaug record, the Court hereby finttsat for the reasons set forth
below, defendant’s decision to deny benedtisuld be reversed and this matter should be
remanded for payment of benefits and a determination of plaintiff's onset date of disability

FACTUAL AND PROCEDURAL HISTORY

On July 29, 2008, plaintiff filed an applian for disability insurance benefitSee Dkt.
10, Administrative Record (“AR”) 661. In a dsmn dated April 23, 2010, an administrative |3
judge (“ALJ”) determined thablaintiff was disabled fronduly 25, 2007, through April 30, 200¢
but that he was no longer disablecb&#lay 1, 2009, due to medical improvemesee id.

Plaintiff's request for review of the ALJ’s decision was denied by the Appeals Council on
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September 24, 2010, making that decision thd fieaision of the Commasioner of Social
Security (the “Commissioner’geeid.; 20 C.F.R. § 404.981.

On May 5, 2010, plaintiff filed another apmiton for disabilityinsurance benefits,
which was denied on initial adminiative review and on reconsiderati&@ee AR 660. On
January 21, 2011, he filed a requiesta hearing of that denigbeeid. On May 24, 2012,
plaintiff filed an application for SSI benefjtwhich was escalated to the hearing leSed.id. A
hearing was held before a difést ALJ, who, in a decision dated June 29, 2012, determined
plaintiff to be not disabled as weSeeid.

Plaintiff's request for review of that dsodbn was denied by the Appeals Council on Jy
20, 2013, and on December 24, 2013, this Court remanded the matter for further administ
proceedingsSee id. A new hearing was held befor¢herd ALJ on September 10, 2014, at whi
plaintiff, represented by counsel, appeaaad testified, as did vocational expertee AR 690-
746. At that hearing, plaintiff alleged became disabled beginning September 1, 2850AR
694.

In a decision dated December 5, 2014,Ahd found the evidence showed plaintiff's
circumstances had changed such that the prasamof continuing non-disability resulting fron
the prior ALJ’s decision was rebutiebut nevertheless determingidintiff to be not disabled.
See AR 657-89. It does not appear that the AgdpeCouncil assumed jurisdiction of the ceé&e.
20 C.F.R. §404.984, § 416.1484. On February 12, 2015fiffiiled a complaint in this Court
seeking judicial review of thnCommissioner’s final decisioBee Dkt. 3. The administrative
record was filed with the Court on April 20, 2088e Dkt. 10. The parties have completed the

briefing, and thus this matter is naipe for the Court’s review.

! The ALJ also associated new applications for disability benefits plaintiff had filed on June 27, 2013, with th
prior applications he had filed in May 2010, and January 2011, and accordingly those applications werg den
the ALJ as a result of the adveBecember 2014 decision as w&ke AR 660, 662.
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Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for an award of benefits becaube ALJ erred: (1) in evaluat) the medical evidence in the
record; (2) in failing to address the vocatibassessment completed by Merrill Cohen, M.C.;
and (3) in discounting plaintiff's credibility. Dendant concedes ti#d.J’s decision contained
harmful errors in evaluating the medical aratational evidence. However, defendant argues
remand for further administrative proceedings gper rather than an award of benefits. For t
reasons set forth below, though, the Court findsde&ndant’s decisioshould be reversed an
that this matter should be remanded for paymebeaokfits, as well as fdurther administrative
proceedings to determine plaiffis onset date of disability.

DISCUSSION

The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standards¥Vadeen applied by the Commissioner, and the
“substantial evidence in the recordeawhole supports” that determinati¢toffman v. Heckler,

785 F.2d 1423, 1425 (9th Cir. 1986%¢ also Batson v. Commissioner of Social Security Admin.,

359 F.3d 1190, 1193 (9th Cir. 200@grr v. Sullivan, 772 F.Supp. 522, 525 (E.D. Wash. 1991

(“A decision supported by substantial evidence wilyertheless, be setdesif the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Services, 839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevandence as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971) (citation
omitted);see also Batson, 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromréicord.”). “The sultantial evidence test

requires that the reviewing court determiméiether the Commissioner’s decision is “support
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by more than a scintilla of elence, although less than @ponderance of the evidence is
required.”Sorenson v. Weinberger, 514 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler, 749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we malfirm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1978).

l. The improperly Rejected Medical Evidence

Plaintiff argues the ALJ errad finding the medical evidende the record showed he
had stabilized following shouldsurgery in March 2009, in deteimmg him to be capable of
performing a modified range of light worge AR 670, 677. A March 2011 MRI of plaintiff's
right shoulder revealed a “full-thickness full-width tear” among other significant objective
findings.See AR 649. A second MRI performed in J@912, confirmed th&ull-thickness tear,
again along with other sigigant objective findingsSee AR 1140-41.

Based in part on the March 2011 MRI, along with his own examination findings, M
McKenna, M.D., an orthopedist, opined in Aj2011, that the shoulder tear was not amenab
for repair or likely to improve on its owfSee AR 628-31. He also opindtat plaintiff could not
use his right arm “for any labor intensive aitiy’ lift, push or pull more than 15 pounds, or

work overhead with his right arree AR 631. Also in April 2011, Rebecca Welch, ARNP, or]

2 As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson, 514 F.2dat 1119 n.10.
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of plaintiff's treating medicasources, opined that he could not lift more than 15 pounds or g
any overhead work with his righrm based on the MRI findingSee AR 501-02. She offered

similar opinions in 2011 and 20122 AR 506, 1122, 1158-59, 1170.

0]

Following a May 2012 examination and again based in part on the MRI findings, Lynn

Staker, M.D., another orthopedist, opined fhatntiff was significantly limited — including an
“inability to really use his ght shoulder” — that he would W difficulty standing and walking
and that he likely would not be employalffee AR 1130-31. In Octolre2012, Karl Weyrauch,
M.D., a treating physician, opined that chroneck, shoulder, back, hand and knee pain wol
prevent plaintiff from lifting more than 10 pounds at a tiSe®= AR 1156. In May 2013, he
again opined that plaintiff was limited to lifiy a maximum of 10 poundsydithat plaintiff was
restricted to sedentary workee AR 1161. In June 2014, Andrews®ar, M.D., a specialist in
orthopedics and sports medicirgamined plaintiff and opined that he would not benefit fron|
surgery, that his shoulder “causes severe disahitit [that he] should be restricted from any
working using his right[]Jshoulder.” AR 1524.

Defendant concedes the ALJ committed hafraftors in evaluating the above medical
evidence, but asserts those errors require refieamdevaluation of that evidence. Specifically]
defendant contests plaintéfargument that the 2011 and 2012 Is1Bhow a worsening of his
shoulder impairment, and assetaintiff only speculates abothe functional limitations those
MRI findings indicate. But the medical opinioni@ence discussed aboventch of which relies
at least in part on those findingsare largely in agreement that plaintiff was limited to sedent
or even less than sedentary work mostly dudting and overhead work restrictions stemming
from his shoulder impairment.

Defendant does not contest that fact, but inspeacts to a statement plaintiff made in
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July 2014, that he was able to lift weights withpain, as evidence that additional developmg

of the record is necessary tae®ine how much weight plaifitiactually could lift and whethen

that amount is consistent with light work. As dedant notes, plaintiff didtate he had been able

to go to the gym and “lift weightsnd feel no pain.” AR 1496. It &so true as defendant furthg
notes, that plaintiff did napecify how much he did @ould lift at that timeSee id. The Court,
however, declines to find this one statement laynpiff creates a sufficient ambiguity to warrat
remand, given that there is no iadiion plaintiff was lifting or felhe was capable of lifting at g
level greater than that indicategl the above medical sources.

Defendant also points to a June 2009 dectardty one of plaintiffs treating physicians
that he was “fully rehabilitated and extremelyosy.” AR 621. But that eclaration merely tend
to bolster plaintiff's argumerthat his condition has worsensithice then, as evidenced by the
MRIs in 2011 and 2012, and subsequent medigadion evidence. On the other hand, the Co
does agree with defendant thdtldional development of the recosineeded to determine whq
his condition deteriorated to the point of disability for the reasons discussed below.

. The ALJ’s Failure to Address the Vocational Expert Evidence

The record contains a vocational assessment completed by vocational consultant N
Cohen, MC, in July 2011, in which she opined tiiaintiff “does not havedequate basic skills
in reading or math to be able to attend a formal training program to obtain new skills,” and
“his access to employment is limited to a narrawge of entry levebps that do not require
extensive training or skill.” AR17. As plaintiff points out, th&LJ neither adopted the above
limitations nor gave any reasons for rejectingnth and as noted above defendant concedes |
ALJ failed to properly address this evidencertker, the limitations Ms. Cohen assessed are

vocationally significant since if they had beempigd, they would eliminate the dispatcher jok
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the ALJ determined that plaintiff could performséep five of the sequaat disability evaluation
process. See Dictionary of Occupational Tlies (“DOT”) 239.367-014, 1991 WL 672225.

[l. The ALJ's Credibility Determination

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbelieflester v. Chater, 81 F.3d 821, 834 (9th Cir. 1996) (citation omitted)
Unless affirmative evidence shows the claimant is malingering, the ALJ’s reasons for rejeq

the claimant’s testimony mubge “clear and convincingld. In this case, the ALJ discounted

plaintiff’'s credibility for several reasons: his adties revealed greater functioning than alleged;

he was evasive in his testimony concerning maniguuse; and he failed report side effects
from his narcotic pain medicatiorSee AR 669-70. Plaintiff argues perasively that the record
does not support a finding thiaiese are clear and convincirgasons for finding him to be not
fully credible.See Dkt. 12, pp. 14-17 (citing AR 52-53, 703, 712, 716, 725, 1169, 1267, 127
1281, 1287, 1375, 1486).
Defendant does not offer any argument or ptarany evidence in the record to suppor
the ALJ’s credibility determination here. Rathéefendant merely asserts questions surroung
the medical and vocational evidenneghe record require remaifar reevaluation of plaintiff's
credibility as well. But nothing in that evidencalls into question plaintiff's credibility. Rather
if anything it tends to add crédility to his allegations of disabling functional limitations. As
such, the Court declines to find any issuesnaigg plaintiff's credibility warranting remand fol

further consideration thereof.

® The Commissioner employs a five-step “sequential evaluation process” to determine whether a claimant ig
disabled See 20 C.F.R. § 404.1520; 20 C.F.R. § 416.920. Ifdlaémant is found disabled or not disabled at any
particular step thereof, the disability determination islenat that step, and the sequential evaluation process ef
Seeid. At step four of that process, the ALJ must deterrifittee claimant can do his or her past relevant week.
20 C.F.R. 8 404.1520(a), § 416.920(a).
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V. Remand for Payment of Benefits and Detemiion of Onset Date of Disability Is the
Proper Remedy

If a claimant cannot perform his or her pastvant work at step four of the sequential
disability evaluation process, step five thereof the ALJ mushow there are a significant
number of jobs in the national economy the claimant caSegolackett v. Apfel, 180 F.3d 1094
1098-99 (9th Cir. 1999); 20 C.F.R. § 404.1520(d), §6116.920(d), (). The ALJ can do this
through the testimony of a vocational experbpreference to defendant’s Medical-Vocationg
Guidelines (the “Grids”)Osenbrock v. Apfel, 240 F.3d 1157, 1162 (9th Cir. 2000#ckett, 180
F.3d at 1100-1101.

An ALJ’s findings will be uphkl if the weight of the mdical evidence supports the
hypothetical posed by the ALJ to the vocational exj@egMartinez v. Heckler, 807 F.2d 771,
774 (9th Cir. 1987)Gallant v. Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984). The vocational
expert’s testimony therefore must be reliahléght of the medical evidence to qualify as
substantial evidenc&ee Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 1988). As such, the
ALJ’s description of the clainmt’s functional capabilities “mnst be accurate, detailed, and
supported by the medical recordid: (citations omitted).

In this case, the ALJ found plaintiff couldrf@m the job of dispatcher, which requires
skills acquired in plaintiff's past relevant wolkit no other skills, badeon the testimony of the
vocational expert that an individuwith the same age, educatipast relevant work experience
residual functional capacity (‘RFC”) assessin@as capable of performing that j&ee AR
667, 678. Given the errors discussed above, howtheALJ's RFC assessment necessarily i

in error as well, and thus so tothe ALJ's step five finding hefeThe same is true in regard t

* If a disability determination “cannot be made on the hafsisedical factors alone aegt three of the [sequential
disability] evaluation process,” the ALJ must identify th&imant’s “functional limitations and restrictions” and

assess his or her “remaining capacities for work-relatédtas.” Social Security Ruling (“SSR”) 96-8p, 1996 WL
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the ALJ’s reliance on the vocational expert'stimony that there aralditional unskilled jobs
plaintiff could perform based on the same RFC assess8seAR 678-79.

In addition, again as discussed above, the ca¢dvidence is in general agreement thg
plaintiff is limited to no more than the sedentagrk level. As plainfif points out, furthermore,
a claimant who is at least 50 ysaild, who has a limited educatised AR 677) and who is
limited to unskilled sedentary work disabled under the Gridsee 20 C.F.R. Pt. 404, Subpt. P
App. 2, 8 201.09, § 201.10. As noted by the ALJ, pifhiwas 50 years old at the time of his
alleged onset date, September 1, 2&6 AR 677. Accordingly, plaintiff argues a finding of
disability as of that date is warranted. But @aurt agrees with defendathat the record does
not clearly indicate when a@intiff became disabled.

Plaintiff argues a July 2008 MRI constitutes sufficient evidence to establish disabilit
See Dkt. 12, pp. 4 (citing AR 373), 18. Although it mbg that plaintiff's disability ultimately
can be traced back to that MRI, currently teeord fails to show ectly when plaintiff's
condition changed for the worse, let alone chdregeugh to warrant a finaj of disability. For
example, plaintiff fails to point to any spécievidence for the period between April 30, 2009
the last date on which the preus ALJ found him to be disabled — and the March 2011 MRI
first potential indication of a woesing of his condition. Further,ig unclear whether the date ¢
that MRI should be used in determining whes condition had sufficiently changed or, say, tf
date of Dr. McKenna’s opinion iApril 2011, in which plaintiff first was found to be limited to

essentially sedentary work, or eviéit should be inferred back wwhen plaintiff first turned 50,

374184 *2. A claimant’'s RFC assessment is used at step four to determine whether he or she cahetogaistor
relevant work, and at step five to determine whether he or she can do otheBawdalklt thus is what the claimant]
“can still do despite his or her limitationgd.
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his alleged onset disability date.

V. Remand for Determination of Disability Onset Date is Warranted

An ALJ has the duty “to fully ad fairly develop the recordTonapetyan v. Halter, 242
F.3d 1144, 1150 (9th Cir. 2001) (citations omitted)isTduty is triggered when the evidence ir
the record is ambiguous or inadequatallow for proper evaluation there&eeid.; Mayesv.
Massanari, 276 F.3d 453, 459 (9th Cir. 2001). “In the evirat the medical evidence is not
definite concerning the onset dated medical inferences needd® made,” the ALJ must “call
upon the services of a medical advisor and to obtain all evidence whizhilsble to make the

determination.’'DeLormev. Sullivan, 924 F.2d 841, 848 (9th Cir. 199%e also Armstrong v.

Commissioner of Social Security Admin., 160 F.3d 587, 589 (9th Cir. 1998) (“[Tlhe ... ALJ . ..

should call on the services @imedical advisor when onset shbe inferred.”) (quoting SSR 83
20, 1983 WL 31249 *3)Morgan v. Sullivan, 945 F.2d 1079 (9th Cir. 1991).

The Court may order remand “either for attaial evidence and findings or to award
benefits.”Smolen, 80 F.3d at 1292. Generally, when the Goeverses an ALJ's decision, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. Barnhart, 379 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Thus, it is “the unusual case in which itlear from the record that the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits is appropriated.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purp&salen, 80 F.3d at 129Ziolohan v.

® There is no indication, however, that plaintiff necessarily would be found disabled un@eidherior to the day
he turned 50 years old, even when limited to perfognait no more than the sedentary unskilled work |Seel20
C.F.R. Pt. 404, Subpt. P, App. 2, § 201.00(h)(3), § 201.18, § 201.19.
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Massanari, 246 F.3d 1195, 1210 (9th Cir. 2001). Specificdbgnefits should be awarded whe

(1) the ALJ has failed to provide legaByfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no ocansling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen, 80 F.3d 1273 at 129R®)cCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th Cir. 2002).

Here, the ALJ failed to providedally sufficient reasons for rejieg plaintiff's evidence, there
are no outstanding issues that must be resolviedeba determination afisability can be made
except for the onset date of diday, and it is clear the ALJ auld be required to find plaintiff

disabled when crediting the improperly rejecéettience. Nevertheless, while the evidence in
the record supports a finding of disability, it iskaguous as to the actual @islate of disability.
As such, remand for determination of that dateased on additional medical expert testimony
necessary — is warrantebe Luna v. Astrue, 623 F.3d 1032, 1035 (9th Cir. 2010) (remanding
for further proceedings where ALJ did not reagdue of when claimant’s disability began, ang
evidence claimant wanted credited dmt identify particuhr onset date).

CONCLUSION

Based on the foregoing discussion, the Courttinefinds the ALJ improperly conclude
plaintiff was not disabled. Acedingly, defendant’s decision REVERSED and this matter is

REMANDED for payment of benefits, as well as éodetermination of plaintiff's onset date of

disability.
DATED this 29th day of September, 2015.
Karen L. Strombom

UnitedStatesMagistrateJudge
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