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btection One Alarm Monitoring Inc

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JOHN HOLLAND, Case No. C15-259 RSM
Plaintiff, ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
V. AND DENYING PLAINTIFF'S MOTION

FOR PARTIAL SUMMARY JUDGMENT
PROTECTION ONE ALARM
MONITORING, INC., a Delaware
corporation,

Defendant.

l. INTRODUCTION

This matter comes before the Court onfddelant Protection One Alarm Monitorin
Inc. (“Protection One”)’'s Motion for Summaryudgment, Dkt. #29, and Plaintiff Jof
Holland’s Motion for Partial Summary Judgmekt. #34. Protection Gamoves the Court t
dismiss all of Mr. Holland’s claims. Dkt #29Mr. Holland moves the Court for parti
summary judgment, seeking determinations tmathad a disability and that he engaged
protected activity, and for dismissal of Protectione’s affirmative defenses. Dkt. #34. T
Court has determined that oagument is unnecessary. Foe tleasons set forth below, t

Court GRANTS Defendant’s Motion and DENIES Plaintiff's Motion as moot.
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Il. BACKGROUND
Mr. Holland filed suit in February 2015 agat Protection One alleging violations p
the Family Medical Leave Act (“FMLA"), the Asricans with Disabilities Act (“ADA”), the

Washington Law Against Discrimination (“WLAD”), and violation bfs right of privacy

under RCW Ch. 9.73SeeDkt. #1. Mr. Holland alleges th&rotection One discriminated and
retaliated against him after he disclosed althecondition and requested intermittent FMLA

leave on May 7, 2013Id. Protection One issued a “termination notice” to Mr. Holland| on

June 4, 2013, citingnter alia, “intimidating leadership,” antiyelling, profanity and degrading

comments regarding employeedd. at 16. This termination notice also references an au

recording of Mr. Holland made during a nieg, which Mr. Holland alleges was illegad.
A. Employee Complaints agaiast Mr. Holland, 2010-2012

Mr. Holland was initially hired by Protdon One as a Commercial Operation

Supervisor in its Seattle brefm in 2007. Dkt. #31 at. Mr. Holland was promoted to the

position of General Manager of the Seatitanch on or about November 23, 20@f.at 2.
In December 2010, Protection One’s CEO reatiadetter from aremployee alleging

that Mr. Holland had created a “hostile work environment,” and that he “screams, yells, |c

and makes a person feel 1 inch tall.” Dkt. #34t1l. Betsy Scott, Vice President of Human

Resources at Protection One, investigatedtbok no correctig action against Mr. Holland.
Dkt. #31 at 2. In February 2011, Protection @eeeived another cortgint that Mr. Holland
had been verbally abusive to an employeet. BR1 at 2; Dkt. #31-2. Ms. Scott investigate
and found that Mr. Holland had inappropriatgilled at an employee for forgetting her ke
card and knocking on the door tiee office. Dkt. #31 at 2Ms. Scott spoke with both the

employee and Mr. Holland but took no otleerrective action agjnst Mr. Holland.lId.
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In late September 2012, Ms. Scott receivadiephone call from Dorie Ross, a form
Protection One employee whwad recently resignedld. at 2-3; Dkt. #31-3. According t
notes from that call, Ms. Ross reported that Molland was “volatile and very difficult tg
work for.” 1d. She stated that employees were scafddr. Holland, that he “drops f-bomb
on a daily basis,” and that he wdsllemeaning during conversations.ld. Ms. Scott

investigated this complaint by speaking wamployees in the Seattlmanch and found th

complaints to be substantiateldl. Specifically addressing thcomplaint, Mr. Holland admits

through briefing that he raised his voice &dbpped ‘F-bombs’ in managers meetings...
occasion.” Dkt. #34 at 5. In October 2012tenfcompleting her investigation, Ms. Scq
counseled and coached Mr. Holland regarding his behaviopraweled him with suggestion
on how to control his anger and act profesally. Dkt. #31 at 3. Both Mr. Holland’
immediate supervisor and the CEO of Bodbbn One also spoke to him about

unprofessional behavior arids need to improve it.ld.; Dkt. #31-12. No other correctivj

action was taken against Mr. Holland.

On March 14, 2013, Mr. Holland received an “Employee Performance Evaluation,

receiving an “ME” (meeting »pectations) in the categoriadf “Leadership,” “Managing

Conflict,” and “Communication,” with a writtecomment stating “John is a good leader wh

passionate and wants to be numiwee and works hand in hand whis team.” Dkt. #1 at 13+

15. This performance evaluation does not tio@nthe previous complaints or counseli
efforts.
B. Emergency Room Visit

Mr. Holland has suffered from hypertension $ome time. Dkt. #36 at 4. On April 2

2013, the condition became worse, Mr. Holland went to see his doctor, and was sent to the
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emergency room for treatmentld. at 4-5. Mr. Holland was told that his exacerba
hypertension condition was due to work-related strédsat 5. His medical records indica
that a subsequent “cardiac workupas “negative,” except for gin blood pressure. Dkt. #30-
at 2.

Shortly thereafter, Mr. Holland called hispervisor, Ed Rickard, and informed hi

about this incident and that euld need to take the nextydaff to reduce stress based on

doctor’'s recommendation. Dkt. #36 at 5. Mr.lldod did not explicitly mention hypertensiop.

Mr. Holland emailed Mr. Rickalthe following day, stating:

Would you mind if | work from homéoday. | have a follow up

appointment this morning with mpr. The ER doctor suggested
that | take some time off and gsu know | cannot afford to do

that right now witheverything that we he going on and believe
that | can stay on top of ewghing without taking time off.

Dkt. #39 at 7. This email did not explicitly mention hypertension.
C. Mr. Holland’s Last Month of Employment

Approximately one week later, on May 1, 2008, Holland sent an email to Protectig

One’s Human Resources department, askingrfecessary information for FML,” and late

clarified that he would be seiek “intermittent” leave. Dkt#31 at 5; Dkt. #31-10. Protectid
One provided Mr. Holland with a packet offormation which included an application f
intermittent FMLA leave. Id. The introductory letter informed Mr. Holland that t
application must be returned within 15 days of the date of the létteMr. Holland concede;

that he received, but never returned, the FMagplication to Protection One. Dkt. #30

(“Holland Dep.”) at 99:10 — 100:16. On May 2013, Mr. Holland also sent an email to hi

supervisor as follows:

| want to request PTO from M&y0th - May 19th. lworks out to
be six days. Going to spend avfelays in Las Vegas and Phoenix
visiting Crystal and friends. | will ensure that everything in the
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Branch is set before leavingiéfy Morning the 10th. Of course,
you and | both know that Jennifer runs the Branch anyway, even
when | am here.

Dkt. #30-1 at 40. On May 9, 2B81Mr. Holland had a conversati with Ms. Scott discussin
this “time off” request. Hollad Dep. at 91:23-93:25Ms. Scott informed Mr. Holland that hi
time off request had been approveldl. When asked if he had made a request for meq
leave to Ms. Scott, Mr. Holland stated that“méormed her that | was taking time off due
the recommendation from the doctor... and to take steps to reduce sticksavir. Holland
again did not explicity meion hypertension. Whether arot the leave was officially
approved at the time, Mr. Holldndoes not dispute that he tothie leave and that no one
Protection One ever said anytbi negative about him taking this time off. Holland Dep

109:14 — 110:10. Mr. Holland reiterated in deponitibat he never used the term “medi

leave” to refer to this trip; rather he referred to it as “time off at the recommendation ofj..

doctor.” Holland Dep. at 96:12-20.

On May 14, 2013, Protection One receiveab complaints about Mr. Holland’
conduct through its third partreport service, EthicBoint. Dkt. #31 aB; Dkt. #31-4; Dkt.
#31-5. The complaints reported conduct that veanilar to the reporreceived in late
September 2012.See id. Again, Ms. Scott investigated by interviewing employedsd.
Employees again reported that Mr. Holland had engaged in numerous instan
unprofessional behavior, including making armpipi@priate advance towards a female poter
customer, referring to Protecti One’s competitors as “child molesters” who watch “
midget porn” during a meeting witthird parties, as well asontinued sweang and yelling.
Id.; Dkt. #31-6.

Plaintiff returned to work on Mondayay 20, 2013. Holland Dep. at 99:22-23.

visited his doctor that day and had him complete the FMLA applicattbrat 99:15 — 100:16
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Dkt. #30-1 at 34-37. Dr. Miller’s records indteathat Mr. Holland had “FMLA paperwork fg

stress. Has been off work for a few days andsféetter after trip to AZ, saw family.” DKf.

#30-3 at 1. Although the FMLA applicatiovas completed on May 20, 2013, Mr. Holland ¢
not return the application to Protection One tihey, or any time over the next two weeks pi
to his termination of employment. Holland Dep. at 100:6-13.

Notably, Mr. Holland’s doctor indicated itthe FMLA form that Mr. Holland was ng
unable to perform any of his jdbnctions due to hisandition, that he dichot need any furthe
medical leave, intermittent or otherwise, thatwould not need to attend follow-up treatm
appointments or work part-time or on a redusehedule, and that heould not suffer any
episodic flare-ups that would impact his jamétions. Holland Dep. at 100:18-23; Dkt. #3(
at 34-37. Protection One first saw the compldi®LA application apmximately two months
after Mr. Holland’s employment haeén terminated. Dkt. #31 at 5.

On May 27, 2013, after concluding her inveatign, Ms. Scott sent an email to t
Regional VP who supervises Mr. Holland, adlvas his superior and the CEO, summariz
the substantiated complaints against Mr. Holland. Dkt. #31 at 3-4. In this email, Ms,
stated:

We discussed this type of behawvivith [Mr. Holland] before and

he is just not making the permanent adjustments he needs to and
the employees have lost all respect for him, even his most loyal
employees. At this point his abilitp lead the team is damaged. |

have discussed this with PauldaEd and we are all in agreement
that it is time to move John out of the organization.

Dkt. #31-7 at T. Ultimately, the decision to termate Mr. Holland’s employment was ma

by the CEO, Timothy Whall. Dkt. #31 at 4Mr. Whall made the decision to terming

! The Court notes that Ms. Scott in the same email also recommended the termination of another Generg
in a different office location for similar abusive behavior, and a final written warning to a lower level emplo
outbursts and taking his frustration out on his colleagues. Dkt. #31-7.
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Plaintiffs employment otMay 31, 2013, during a telephooall with Ms. Scott. Id. Ms. Scott

states that, although sheas aware that Mr. Holland was goitiggrequest an FMLA applicatio

during her investigation, she ditbt share this with Mr. Whall “or anyone else with a rolqg i

the decision to terminate plaintéfemployment.” Dkt. #31 at 5.

The next day, Ms. Scott received an enfi@m an individualgoing by “Jack Frost,’
with an audio reaaling attachmentld. The recording contained audio of Mr. Holland yellix
using profanity, and referring to employeesti® corporate office of Protection One in
unprofessional manner during a meeting. Mr. Holland did not giveeonsent to be recorde
Dkt. #36 at 8. Protection One states thatrdwording was not made with its knowledge
authorization. Dkt. #31 at 4. After listening ttee recording, Ms. Scott determined that N
Holland must be removed from the branch imrmasgaly to prevent any further verbal abuse
Protection One’s employeesd.

On June 4, 2013, Mr. Holland received a teation notice in a meeting with h
supervisor William “Ed” Rickard. Dkt. #31 at Bkt. #1 at 16. The termination notice sta
that Mr. Holland was being terminated as auieof his “continued unacceptable behavig

specifically “yelling, profanity and degradingpmments regarding employees of the bra

other departments, which created an unacceptable work environment.” Dkt. #1 at 16.

notice specifically mentions that Mr. Holland “has received multiple complaints... oveg
past couple of years.Id.

Mr. Holland states, and the record indicatémt he did not receive a formal writtg
warning, or a Performance Improvement PlaRIP”) before termination. Written warning
are discussed in Protection One’s “Performalmprovement Plan Employee Guide.” DI

#39 at 14-16. This guide contplates a first, second, and finaritten warnings, suspensiol

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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and a “final step” of didtarge from employmentld. Mr. Holland states that “Protection Of
made clear that this was a process it expetddat followed in all cases going forward,” a
that “[tlhese same formal warnings and RRrective action tools were... used with Bran
Managers...” Dkt. #34 at 2 (citing Dkt. #36 B2; Dkt. #35 at 167, 33-34). However, th
guide also states “the company reserves g, rbut is not required, to follow a progress
corrective action plan.” Dk#39at 14. The guide states “forolation of any of its rules o
failure to perform to expectations, and degieg upon the severity and frequency of
misconduct... Protection One may implement any of the followingective actions.... Th¢
nature and severity of the offense/violatiord ahe work record of the employee are criti
elements in the decision making processl” The guide states “[tjhe company need not re
to a progressive corrective action, but may takatever action it deems necessary to add
the issue at hand.1d. This is in accoravith the Employee HandbookSeeDkt. #31-11 at 9
(“this policy does not requirg@rogressive discipline.”)
. DISCUSSION
A. Legal Standard

Summary judgment is appropigawhere “the movant sh@athat there is no genuin
dispute as to any material fatd the movant is entitled to judgment as a matter of law.”
R. Civ. P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986)Material facts arg
those which might affect the outcoroéthe suit under governing lawAnderson 477 U.S. at
248. In ruling on summary judgment, a court doeisweigh evidence to determine the truth
the matter, but “only determine[s] whethhere is a genuine issue for trialCrane v. Conoco
Inc., 41 F.3d 547, 549 (9th Cir. 1994) (citifgederal Deposit Ins. Corp. v. O’'Melveny

Meyers 969 F.2d 744, 747 (9th Cir. 1992)).
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On a motion for summary judgment, the douews the evidence and draws inferen
in the light most favorabléo the non-moving party Anderson 477 U.S. at 255Sullivan v.
U.S. Dep't of the Nayy65 F.3d 827, 832 (9th Cir. 2004). The Court must draw all reaso
inferences in favor of the non-moving partgee O’Melveny & Meyer869 F.2d at 74#ev'd
on other grounds512 U.S. 79 (1994). However, the nonmngvparty must make a “sufficier
showing on an essential element of her case iggpect to which she has the burden of prg
to survive summary judgmentCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Furthg
“[tihe mere existence of a istilla of evidence in support ahe plaintiff's position will be
insufficient; there must be evidence on which jirg could reasonably find for the plaintiff.
Anderson477 U.S. at 251.

B. FMLA Claim
Mr. Holland alleges that Protection One violated the Family Medical Leave A

terminating his employment “for discriminatoayd retaliatory purposes.” Dkt. #1 at 5.

There are at least three categories of FMLA clainBachelder v. America West.

Airlines, Inc, 259 F.3d 1112, 1124-25 (9th Cir. 2001). One category, referred
“interference” claims, covers chas that an employer has “intere[d] with, restrain[ed], o
den[ied] the exercise of or the attempt to eis” any right the FMLA provides. 29 U.S.C
2615(a)(1); Bachelder 259 F.3d at 1124. The other categories cover retaliation
discrimination. One aims at employers who dasge or “discriminat[e] against any individd

for opposing any practice made unlawful by” the FMLBacheldey 259 F.3d at 1124 (quotir
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29 U.S.C. § 2615(a)(2)). The other aims emhployers who “discriminat[e] against any

individual for instituting or participating in FMLA proceedings or inquiriefd” at 1124 (citing

29 U.S.C. § 2615(b)).

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT -9




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

In Shields v. BCI Coca-Cola Bbing Co. of Los AngelefNo. C04-928JLR, 2005 W

2045887, *6 (W.D. Wash. Aug. 25, 2005)etRourt considered a similéact pattern as herg.

Ms. Shields claimed that her employer terminated her in part because she had r¢
additional FMLA paperwork, presumably to request FMLA lea®hields,2005 WL 204588]
at *6. The Court in thatase concluded that Ms. Shieldtaim fell within the “interference
category of FMLA claims.ld. There is no question of fact that Mr. Holland did not acty

submit his FMLA application, that Protection ©was not given the opganity to refuse his

non-request for FMLA, and that Mr. Hollandddnot voice opposition t&rotection’s One’s

non-refusal to offer FMLA. The€ourt thus finds that, as Bhields the Plaintiff is alleging a
interference claim. Mr. Holland’s FMLA interference claim is not subject to the traditig
McDonnell Douglasburden shifting analysidyut instead requires only that he prove |
seeking FMLA leave was “a negative factor his employer’s temination decision.ld. (citing

Bachelder 259 F.3d at 1125).
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In this case, the record shows Ms. Scott recommended Mr. Holland’s terminaltion to

Protection One’s CEO on the basis of Mr. Hotls behavior in the wlplace, including thg

2 The Court notes that Mr. Holland argues that he is claiming FMLA retaliation, and that the prope
“showing that (1) the employee engaded protected activity under this statute; (2) the eyge was adverse
affected by an employment decision; and (3) the protected activity and the adverse employment ac
causally connected,” citing out-of-circuit case law. Dkt. #38 at 11 (d@imiglon v. U.S. Capitol Polic&78 F.3d
158, 161 (D.C. Cir. 2015)) (internal quotation marks omitted). Even if the Court were to addpsthihe Coul
finds that its conclusion would be ddferent, because no reasonable jwould find a causal connection betwg
Mr. Holland's requests for FMLA and hisrmination, for tle reasons statédfra.

% The Court notes that Ninth Circuit case law subsequeBathelderhas applied a five-part test for FMLU

interference claims involving the denial of FMLA benefi&e Sanders v. City of Newpd@57 F.3d 772, 778 (9th
Cir. 2011) (An employee must establish that “(1) he was eligible for the FMLA’s protectionss @&hpioyer was

covered by the FMLA, (3) he was entitled to leave undekLA, (4) he provided sufficient notice of his intg
to take leave, and (5) his employer denied RMLA benefits to which he was entitled.”). Bandersthe Ninth
Circuit stated that “the employer's intent is irrelevant to a determination of liability” in interference claims
inter alia, Colburn v. Parker Hannifin/Nichols Portland Djv429 F.3d 325, 332 (1st Cir. 2005) (“[E]Jmploy

motive plays no role in a claim for substantive denial of benefitSrijith v. Diffee Ford-Lincoln-Mercury, Ing.
298 F.3d 955, 960, (10th Cir. 2002) (“If an employer interferes with the FMLA-createictoi medical leave or fo

reinstatement following the leave, a deprivation of this right is a violation regardless of the empltg@r'y. i
However, this line of cases appeargiplecable to a fact pattern where #mployer terminated the employee pi
to (or instead of) deciding whether to grant an FMLA request—it is not possible foasushployee to prove h

employer “denied him FMLA benefits to which he was erditiithout discussing the motive for the termination.
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use of profanity.SeeDkt. #31-7 at 1. Mr. Holland does not deny that he engaged in this ty
behavior. Mr. Holland offers no direct evidertbat a request for FMLA leave played a rolg
the decision to terminate his employment. Instead, Mr. Holland points to the circum
evidence of timing, the fact that “similarly situatednagers without health issues were tre

by following the progressive disdipe policy,” and Protection Ong™*failure to follow its own

pe of
b in
stantial

ated

investigative [protocol].” SeeDkt. #38 at 1Z. Mr. Holland elaborates on this last allegation,

stating that Ms. Scott failed to “follow her ovanactice and procedure which is to interview
subject of an investigation and allow him to pa®vinformation to refute or otherwise expl
the alleged circumstances.” Dkt. #38 at 16.

The Court first addresses the timing of Plaintiff's termination. The record demon
that Mr. Holland’s terminationazurred almost directly after Protection One received repo
inappropriate workplace behavior; even time light most favorable to Mr. Holland, |
reasonable jury could find thatehiming alone indicatéthat Mr. Holland’s nate of an inten
to take leave and request for an applicatior FMLA played a negative factor in
termination. Turning to the claim that “similarsituated managers without health issues \
treated by following the progressive discipline pgliche Court finds this irrelevant becau
there is no genuine issue of fact that Ectibn One’s progressivdiscipline policy was
followed in this case since the policy as writmovides Protection One with the flexibility
directly terminate an employee for egregious badraor to deviate from the policy at wi
Dkt. #39 at 14-16. Finally, no reasonable juguld find that Protdamn One’s failure tdg

interview Mr. Holland after receiving complainits May 2013 constituted evidence that |

* Mr. Holland claims via declaration that he spoke with CEO Tim Whall about the complaints of profanity
an October 15, 2012, visit, and that Mr. Whall conveyed that he understood why Mr. Holland was usity |
and stated “[y]ou are one of my best managers, a toprpef in the company, and you need to keep doing

you're doing.” Dkt. #36 at 3. Plaintiff acknowledges that Mr. Whall has no recollection of this discussion.

#34 at 5 n.3. Even if Mr. Whall said these words, #&ginot call into question the motivation for Protection O
subsequentdecision to terminate Mr. Holland afteubsequersind more severe inappropriate behavior.

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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Holland’s FMLA requests playedreegative factor in his termitian, because such a coursg

action was reasonable given the circumstanceste&tion One had previously met with Mir.

Holland to investigate similar complaints,dathe new complaints had merit based on
evidence before Ms. ScattBecause there is no evidence thatasonable jury could rely on
find that a request for FMLA leave played agagve factor in Mr. Holland’s termination, tf
Court finds that this claim is pperly dismissed on summary judgment.

C. ADA and WLAD Claims

Mr. Holland alleges that Protection Oumlated the ADA and WLAD by terminating

his employment “based upon his disability perceived disability, failing to provig
accommodations and retaliating against plaintiff.” Dkt. #1 at 5-6.
Discrimination Claim

In evaluating claims under both the AD#d WLAD, Washington courts apply t

burden shifting scheme set forthMcDonnell Douglas Corp. v. Greged11l U.S. 792 (1973).

Bacon, Jr. v. T-Mobile USA, IndNo. C09-5608RJB, 2010 W8340517, at *6 (W.D. Was}
Aug. 23, 2010) (collecting cases). Under stheme, plaintiff must first establislpama facie
case of discrimination oaccount of a disabilityld. The burden then shifts to the employer
provide a non-discriminatory ason for that discharge which disclaims any reliance o
employee’s disabilityn having taken themployment action.”ld. (citations omitted). If th
employer does so, then plaintiff bears the bardf showing that the employer’s reason

termination was pretextualld. This means that plaintiff must establish that the “proff

reason for the employment decisisnnot worthy of belief.” Kuyper v. State79 Wash. App|

732, 738, 904 P.2d 793 (1995).

® The Court notes that Mr. Holland e®not dispute that he said the things he is accused of saying.

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 12

e

=]

Hto

1 the

117

for

pred




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

In order to establish prima faciecase under the ADA, Mr. Holland must establish that:

(1) he has a disability; (2) he is a qualifiedliindual with a disability and (3) that he was

discriminated against because of that disabilBates v. United Parcel Service, In611 F.3d
974, 988 (9th Cir. 2008). A “disability” is defined as a “physical or mental impairmen
substantially limits one or more majdife activities.” 42 U.S.C. 8§ 12102. The te
“substantially limits” is defined in 29 C.F.R 8 163()2(hich lists threedctors to consider i

determining whether an individual is substantially limited in a major life activity: “(i)

it that

m

n

The

nature and severity of the impairment; (ii) Tdheation or expected duration of the impairment;

and (iii) The permanent or long term impactttoe expected permanent or long term impagt of

or resulting from the impairment.” Major lifactivities include “carindor oneself, performing

manual tasks, walking, seeirggaring, speaking, bréang, learning, anavorking.” 29 C.F.R

§ 1630.2(i).

Under Washington law, “[tlhe elements ofpama facie case of disparate treatment

disability discrimination are that the employe®s: [1] disabled, [2fkubject to an adverse

employment action, [3] doing satactory work, and [4] discharged under circumstancesg that

raise a reasonable inferemafeunlawful discrimination.” Callahan v. Walla Walla Hous. Auth.

126 Wn. App. 812, 819-20, 110 P.3d 782 (2005). Apleyee’s failure to provide notice
his disability to his employer may prevehim from pursuing a dim for disability
discrimination under the WLAD.See Hume v. American Disposal Ch24 Wn.2d 656, 67(
672 (1994) (discussing notice in the comtafxa failure to accommodate claim).

Protection One argues that Miolland did not have a diséity as defined under th¢

ADA, because Mr. Holland has conceded thatlgigertension did not inteere with any major

life activities in May or June of 2013. Dk29 at 18 (citing Holland Dep. at 113:12-14).

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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Protection One argues that Mr. Holland’s condititich not interfere witiMir. Holland’s ability
to work, as he had worked after beinggtiased with hypertension 2010, and only took of

nine days from work after the ER visitd. at 18-19. The Court also notes that Mr. Hollg

worked from home immediately after his ERiyji Dkt. #39 at 7, and that Mr. Holland’s doctor

at one point indicated that MHolland’s condition would not interfere with work. Dkt. #30
at 34-37. Protection One also points out tat Holland’s hypertension did not prevent hi
from obtaining other employment after he wasnieated, which he started July 31, 2013,
did it interfere in any way with that employnteby his own admission. Dkt. #29 at 19 (citi
Holland Dep. at 138:13-20, 157:13-22).

In Response to this Motion, Mr. Holland argudat his physician, Dr. Warren Mille

concluded on May 20, 2013, that Mr. Holland “is bieato work or perform other regular daily

activities for more than three consecutive, @alendar days and needs treatment” and that
Holland’s time away from work was medicallgcessary. Dkt. #38 at 5-6 (citing Dkt. #30-1i
35). Mr. Holland also argues that:

Washington law defines “Disab#it more broadly than the ADA
describing it as “the presence afsensory, mental, or physical
impairment that: (i) is medically gmizable or diagnosable; or (ii)
exists as a record or history; dr)(is perceived to exist whether or
not it exists in fact.” RCW49.60.040(7)(a). Moreover, “[a]
disability exists whether it is temporary or permanent, common or
uncommon, mitigated or unmitigated, or whether or not it limits
the ability to work generally or wh at a particular job or whether

or not it limits any other activity whin the scope of this chapter.”
Id. at 7(b).

Dkt. #38 at 10.

® Protection One also argues that “Even if plaintiff could create an issaetadd to whether he is disabled,
cannot establish the remainder of hisrar face case. Plaintiff's only evidentteat his termination was related
his alleged disability is ‘coincidence.” Dkt. #29 at 19.

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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On Reply, Protection One argues that nothing in the cited record from Dr. |

identifies any major Ig activity that was substantially paired by Mr. Holland’s hypertensiol

and that “[w]hen a plaintiff relies on work asthmajor life activity’ limited by a disability, he

must establish that he was ‘significantly restricted in the ability to perform either a class
or a broad range of jobs in various classes as compared to the average persor
comparable training, skills and abilities.” Dkt41 at 4 (citing 29 C.R. 8§ 1630.2(j)(3)(i)).
Protection One also argues thatwas never given noticef Mr. Holland’'s disability—
hypertension—before termination; Mr. Holland only informed his employer that he n¢
time off to deal with stress, and requesbeit did not submit an FMLA applicationd. at 4-6.
On these facts, the Court concludes MatHolland’s ADA claimmust fail because h

does not meet the disability definition. Theut bases this conclusion on Mr. Holland’s o

testimony that the condition did naffect life activities, his medal records indicating that M.

Holland’s condition would not intezfe with work, and the fact that he repeatedly wor
through his condition. Mr. Holland presentsufficient evidence for a reasonable jury
conclude that his hypertensiofieacted his work. The Courtsd concludes that Mr. Holland’
ADA and WLAD claims must fail because no reaable jury could find that Mr. Holland wa
terminated because of hislegled disability. The recordhows Protection One was n
informed as to the nature of his medical conditibe, hypertension, prior to terminatiof
Instead, Mr. Holland has repeatedly indicatedt the only informed his employer that
needed time off to deal with sa®at the direction of his docto&uch statements do not put
employer on notice that an employee has a sgnswntal, or physical impairment. Protecti
One’s well-documented motivation for termination, discussgatg had nothing to do with

Mr. Holland’s medical condition cgven his taking time off.

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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Failure to Accommodate Claim

To establish @rima faciecase for failure to accommodate under the ADA, Mr. Hol

and

must show that “(1) he is disabled withine meaning of the ADA; (2) he is a qualified

individual able to perform the essential ftinns of the job with reasonable accommodat
and (3) he suffered an adverse employmaction because of his disability."Samper v
Providence St. Vincent Med. Ct8.75 F.3d 1233, 1237 (9th Cir. 2012) (citidben v. Pac. Bell
348 F.3d 1113, 1114 (9th Cir. 2003¥ge also42 U.S.C. 88§ 12112(a), (b)(5)(A) (requiri

reasonable accommaodation).

on;

-

g

Under Washington law, to establistpama faciecase for a reasonable accommodation

claim, a plaintiff must show that “(1) ¢hemployee had a sensory, mental, or phy
abnormality that substantially limited his or faaility to perform the job; (2) the employee W
qualified to perform the essential functionstileé job in question; (3the employee gave tf
employer notice of the abnormality and its anpanying substantial limitations; and (4) uf
notice, the employer failed to affirmatively adapeasures that were available to the empl
and medically necessary to accommodate the abnormakiye’s v. WA-SPOK Primary Car
LLC, 2015 Wash. App. LEXIS 2190, *57 (WasCt. App. Sept. 10, 2015) (citingavis v.
Microsoft Corp, 149 Wn.2d at 532 (2003iill v. BCTI Income Fund;I144 Wn.2d 172, 194
93, 23 P.3d 440 (2001), overruled on other groundsit@larty v. Totem Electricl57 Wn.2d
214, 137 P.3d 844 (2006)).

Because the Court has already found that Nwlland did not have a disability th
substantially limited a major life activity, includj work, and that he failed to give |

employer notice of such a disability bedadermination, Mr. Holland cannot make@ma facie

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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case for failure to accommodate under the ABrAthe WLAD. These claims are prope
dismissed on summary judgment.
D. RCW 9.73.060 Privacy Claim

Mr. Holland claims that Protéon One violated I right to privacy under state la

Dkt. #1 at 6. RCW 9.73.030(1)(b) makes it unlawfutg¢oord a “private conversation,” withogut

“first obtaining the consent oflahe persons engaged in the corsation.” The term “privat
conversation” is not definedth the statute. RCW 9.73.060as#s that “[a]ny person wh
directly or by means of a dete® agency or any other agent, violates the provisions of
chapter shall be subject to légation for damages, to be lught by any other pson claiming
that a violation of this statute has injured brsher business, his or her person, or his of
reputation.”

Protection One argues that Mr. Holland’s clagiased solely on the audio recordin

received from “Jack Frost” on June 1, 2013. B9 at 22. Protection One argues that

recording is not of a “privateonversation” within the meaningf the statute, citing to M.

Holland’s deposition. Mr. Holland admits thaetrecording was made during a “staff meeti
involving at least four people whe they “would be discussirgjatus, sales numbers for {
month to date, productivity...And certainly one ofthose conversationgould have bee
around hiring.” Holland Dep. t28:7-20. Protection One arguigt this was “the precig
opposite of a ‘private’ conversation... [it waa] public berating of gintiff's subordinatg
employees.... Plaintiffs volume alone removes the conversation from the definiti
‘private.” Dkt. #29 at 23. Pretction One also argues that itldiot authorize the recording.

In Response, Mr. Holland argues that thenownication at issue here “occurred dun

a workplace meeting between co-workers belhioéted and security coded doors at Proteg

ORDER GRANTING DEFENDANT'S MAQION FOR SUMMARY JUDGMENT AND
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One’s offices” and “[i]t is cleathat Holland expected this convati®n to be private.” Dkt. #38

at 20. Mr. Holland does not provide any evidened Brotection One autheed the recording

Whether a particular conversation is privateler this statute isguestion of law wher

D

the “facts are undisputed.State v. Kippl79 Wn.2d 718, 726, 317 P.2d 1029 (2014). Whether

a communication is private is determined baseth®ubjective intention [byhe parties] that i
be private,” and whether “thaixpectation is reasonableState v. Modical64 Wn.2d 83, 87

186 P.3d 1062 (2008) (citingtate v. Christensei53 Wn.2d 186, 188, 102 P.3d 789 (200

In making this determination, courts considBer “the duration andsubject matter of thge

communication, 2) the location of the communicatand the presence of patial third parties
and 3) the role of the nonconsenting party hisdor her relationship tthe consenting party
State v. Babcogkl68 Wn. App. 598, 605, 279 P.3d 890 (2012) (citatgte v. Townsend47
Wn.2d 666, 67374, 57 P.3d 255 (2002mdrnal quotations omitted). Communication in
workplace can be “private” withithe meaning of the statutddouser v. City of Redmon@1
Wn.2d 36, 37, 586 P.2d 482 (1978).

There is no question of fact that this recording is of Mr. Holland in a meeting
multiple employees at a work staff meetinGhere is no question dact that Mr. Hollang
raised his voice in this meeting. The Court thods that this was not a “private conversati
within the meaning ofhe statute. Mr. Hollad’s claim fails on this ground alone. The Cg
also finds that Mr. Holland can point to no eviderihat this recording was made at the be
of Protection One. Mr. Holland’s claim agairtkis Defendant would thus fail even if tf

recording had been afprivate conversation.

I
I
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E. Plaintiff's Motion for Partial Summary Judgment

Mr. Holland moves the Court for partial suram judgment, seeking determinations that

he had a disability within the meaning of thBA and WLAD and that hengaged in protectg
activity, and for dismissal oProtection One’s affirmative fenses. Dkt. #34. Howevs
because the Court has determined that Plaintféisns in their entiretyare properly dismissg

on summary judgment, Plaintiff's Motion for PlaitSummary Judgment is denied as moot.

V. CONCLUSION
Having reviewed the relevant pleadings, thela@tions and exhibits attached therg
and the remainder of the recordg @ourt hereby finds and ORDERS:
1) Defendant’s Motion for Summary Judgmedbtkt. #29) is GRANTED. Plaintiff’s
claims in their entirety are DISMISSED.
2) Plaintiff’'s Motion for PartialSummary Judgment (Dkt. #34) is DENIED as MOO
3) This case is CLOSED.

DATED this 13" day of April 2016.

o

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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