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hnology Group Inc v. Adobe Systems Inc

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ACCRETIVE TECHNOLOGY GROUP, Case No. C15-309RSM
INC., a Washington corporation ,
ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANT'S
MOTION TO DISMISS

V.

ADOBE SYSTEMS, INC., a Delaware
corporation,

Defendant.

l. INTRODUCTION
This matter comes before the Court Defendant’s Motion to Dismiss Amende
Complaint. Dkt. #11. Defenda Adobe Systems, Inc. (‘obe”) argues that this mattg

should be dismissed under Rule 12(b)(6) forufailto state a clairapon which relief can bg

granted. Id. Specifically, Defendantsaerts that Plaintiff, écretive Technology Group, Ing¢.

(“ATG”) entered into a contraavhose strict language explicitlyaived any warranty or legd
recourse for Plairi to bring suit. Id. Plaintiff opposes the Motiomrguing that it has allege
facts sufficient for the Court to find that Defentidreached the contract or was alternatiy
unjustly enriched, was negligemmt its representations, violatede Consumer Protection Ag
and violated the duty of good faitnd fair dealing. Dkt. #14 & For the reasons set for

below, the Court GRANTS IN PART AND DENIES IN PART Defendant’'s Motion.
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. BACKGROUND

In 2012, Plaintiff corporation ATG began sefaing for a software product that wou
assist ATG in sending marketing emails to cusian Dkt. #9 at 2. ATG met and spoke w
several companies who sold such softwareluding Neolane, Inc. (“Neolane”)ld. Neolane
was later acquired by Defendant Adoligkt. #9 at 5; Dkt. #11 at 7.

According to Plaintiff's Amended Complaint, ATG and Neolane had nume
communications and meetingsigsr to the purchase of a license for Neolane’'s softw
(“Software”). Dkt. #9 at 3. Neolane representatives came to ATG’s Seattle office and
with ATG’s computer system techniciansd. ATG alleges that “Neolane’s representati
repeatedly stated and assured Accretive’s representatives that its Software would w
perform on Accretive’s computer system. Specifically, Neolane representatives &
Accretive that Neolane’s Softwareowld function on a MySQL database..ld.

On December 21, 2012, ATG and Neolandgesd into a “Sdfvare License ang

Maintenance Agreement” (“Agreement”). Dit12-1. The Agreement séatin its “Recitals”

section that, subject to the terms and conditmorgained therein, Nemhe grants ATG a right

to use the Software, provides maintenanawice if purchased by ATG, and provides
particular installation” and “parameterization” if purchased by AT at 4.

The Agreement contained several warrantesl limitations of warranty. Plaintif
alleges that Neolane “through ispresentatives and written miadds, including the Softwarg
License Agreement, expressly warranted ttit Neolane softwargvould function on theg

Accretive computer system agended and designed, and thaéféndant] would cause it to S

function on the Accretiveomputer system.” Dkt. #9 at®B- Plaintiff alleges that Neolane

“expressly warranted in the Software Licensgreement that the Neolane Software wo

comply with the technical information and documentation made available when the N
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Software was delivered.ld. at 9. Plaintiff alleges that the Agreement provides warr3
procedures for ATG to follow if it has prolhes with the Softwareincluding the opportunity
for ATG to have its payments returned told. Plaintiff alleges thaDefendant breached all ¢
these warrantiesld.

Section 9 of the Agreement is titled “Warnarit Dkt. #12-1 at 9. Section 9.1 stat
that Neolane “warrants that tlsoftware delivered to [Plaintiffjvill substantially comply with
the Documentation and that the medium on Whilte Software as delivered is free frg
material defects...”ld. Section 9.2 states that Neolane “artdkes to perform the obligatior
incumbent on it under the Agreement in accordance with normal practices and with d
and attention as befitting a professional.” %#ec®.4 clarifies that Neolane “does not warr3
that the functions contained in the Software wiket the requirements bicensee or that thg
operation of the Software and updates will berefm@e. Additional statements such as th
made in advertising or presetitas, oral or writte@, do not constitutevarranties by Neolang
and should not be relied upon as sudth.” Section 9.6 provides, tvold, all capital lettering:

LICENSEE ACKNOWLEDGES THAT NEOLANE’S
OBLIGATIONS AND LIABILITIES IN RESPECT OF THE
PRODUCTS ARE EXHAUSTINELY DEFINED IN THIS
AGREEMENT. LICENSEE AGEES THAT THE EXPRESS
OBLIGATIONS AND WARRANTIES MADE BY NEOLANE
IN THIS AGREEMENT ARE IN LIEU OF, AND TO THE
EXCLUSION OF, ANY WARRANTY, CONDITION, TERM,
UNDERTAKING OR REPRESENTATION OF ANY KIND,
EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE
RELATING TO ANYTHING SUPRIED OR PROVIDED OR
SERVICES PERFORMED UNDER OR IN CONNECTION
WITH THIS AGREEMENT INCLUDING (WITHOUT
LIMITATION) AS TO THE CONDITION, QUALITY,
PERFORMANCE, SATISFACTORY QUALITY OR FITNESS
FOR PURPOSE OF THE PRODUCT(S) OR ANY PART
THEREOF.

Id.

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANT’S MOTION TO DISMISS - 3

ANty

nf

1S
e care

ANt

D

DSe

D




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

Section 20 of the Agreement states thdtis‘tAgreement shall constitute the ent
understanding between the Parties . . . ‘Ageeement supersedes all prior agreeme
understandings and other guarantees with refgatite subject mattef this agreement.Id. at
13.

An addendum to the Agreement entitled “Product Schedule No. 001" indicate]
ATG purchased one year of maintenanedfective December 31, 2012, and lists
“Installation address.”Ild. at 15. The addendum statdst ATG was to pay $529,530.0
which included $95,315.40 for prepayment of annual maintenance fdeat 16. Plaintiff
alleges that it was required pay $534,530 upfront, prior to detiry of the Software, and prid
to receiving technical documentationDkt #9 at 3. Plaintiff alleges that the Agreemd
provided no specifications or documentation regaydhe Software and its specific capacit
requirements, limitations, featurasd other technical informationd. at 4.

Plaintiff alleges that, on or about Janu23, 2013, ATG and Neolane entered int(
Technical Services Schedule, which stateat thhieolane would “complete high-level syste

architecture of the integian of the Neolane Softwarento Accretive’s technology

nts,

s that

an

O

es

D a

wuws

infrastructure... install the Neolane Softwareto Accretive’s systems, and... configure the

Neolane Software in a variety other specified ways to canrin it to the performance nee(
and technical requirements of Accretivdd. at 4.

On July 17, 2013, Neolane/Adobe delivered Boftware to ATG and accompanyit
technical documentation. Id. at 5. Plaintiff alleges thathe technical documentatio
accompanying the Software stated that thisw&we would function on a MySQL databadd.

Despite repeated efforts of Neolane/Adohed ATG to install the Software, th

Software would not function on ATG’s computer systdah.
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On March 14, 2014, Adobe notified ATG thatciuld not cause the Software to wg
on ATG’s computer system because of ATG’s use of an incompatible MySQL daf
management systemd. at 5-6. Adobe suggested that ATG cige its database managemj
system. Id. at 6. In response, ATG demanded that Adobe return to ATG all payment f
Software. |d. Adobe refusedld.

ATG received invoices from Neolanadébe for “service,” asking for $7,437.50 dat
May 31, 2013, and $4,356.25, dated June 28, 203ATG paid these invoicedd.

On January 28, 2015, ATG filed a Complaagfainst Adobe in King County Superi
Court. Adobe removed the lawsuit to til@®urt on March 3, 2015,nd filed a Motion to
Dismiss on March 5, 2015. On March 18, 2015,GATiled an Amended Complaint. O

March 23, 2015, Adobe withdrew iMdotion to Dismiss ATG’s orimpal Complaint. Dkt. #10

Adobe now moves to dismiss ATG’s Amendedn@daint pursuant to Federal Rule of Ciyi

Procedure 12(b)(6).
[11.  DISCUSSION
A. Legal Standard

In making a Rule 12(b)(6) assessment, toeirt accepts all facts alleged in t
complaint as true, and makes all inferencesénitiht most favorable to the non-moving par,
Baker v. Riverside County Office of EJU&84 F.3d 821, 824 (9th CR009) (internal citationg
omitted). However, the court is not requirecateept as true a “legal conclusion couched
factual allegation.” Ashcroft v. Igbagl 556 U.S. 662, 678 (2009) (quotimell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). The Complaintughcontain sufficient factual matte

accepted as true, to state a claim tiefehat is plausible on its face.”ld. at 678. This

or the

ty.

aS a

=

requirement is met when the plaintiff “pleads tedtcontent that allows the court to draw the

reasonable inference that the defendantiable for the misconduct alleged.ld. The
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complaint need not include detailed allegagiobut it must have “more than labels &
conclusions, and a formulaic recitation of theneénts of a cause of action will not dg
Twombly 550 U.S. at 555. Abserdadial plausibility, Plaintiff’'sclaims must be dismissedid.
at 570.

Where a complaint is dismissed for failurestate a claim, “leave to amend should
granted unless the court determines that thegation of other factxonsistent with the
challenged pleading could not pddgi cure the deficiency.”Schreiber Distrib. Co. v. Ser\

Well Furniture Co. 806 F.2d 1393, 1401 (9th Cir. 1986).

The parties agree that this dispute is gogd by Washington lawinder the terms of

the Agreement. Dkt. #9 at 2; Dkt. #11 at 12.
B. Consideration of Documents Outside the Complaint
The Court may consider documents on a motion to dismiss if “the complaint nece
relies upon a document or the contents & tocument are alleged in a complaint,
document’s authenticity is not guestion and there are no disputed issues as to the docuf

relevance.”Coto Settlement v. Eisenbef&p3 F.3d 1031, 1038 (9th Cir. 2010).

nd

be

ssarily
the

ment’s

The Court finds that the Software Licensgreement, Dkt. #12-1, is necessarily relied

upon by the Amended Complaint, the document’senttbity is not in question, and there c
be no dispute as to the document’s relevaridee Court will therefore rely on the Agreemg
in its analysis below. The Cduimds that the Installation Guide and Technical Services G
filed by Defendant as Dkt. ## 12-2, 12-3, 12-4, and 12-5, are referred to but not “nece
relied upon” by the Amended Complaint, and tleuf declines to rely on such documentat
for its 12(b)(6) analysis. Such documerdsd the communications surrounding them,

properly raised as evidencetaal or summary judgment.
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C. Consderation of Extra-Contractual Statements
Before addressing Plaintiff'saims, the Court notes that Datiant repeatedly relies g

the Agreement’s so-called “No-Reliance” and “Inggon” clauses to exclude consideration

any extra-contractual statements pled in the Amended CompeeDkt. #11 at 8-9; 17; 19¢

20. Defendant argues that any stagemns made by it orally or writing outside the Agreemer
are not binding under the Agreentisiintegration Clause, becautbes clause clearly manifest

the parties’ intent to be bound grtb the written Agreement for ¢hfull scope of the parties

duties, warranties, andbligations. Dkt. #11 at 9. Defenttaargues that the No-Relian¢

clause in Section 9.4 of the Agreement prakila breach of warraytclaim based on extrg
contractual statements. Dkt. #11 at 17.

Under Washington law, the parevidence rule requirethat “all conversations an
parol agreements between the parties prior Writken agreement are so merged therein
they cannot be given in evidence for the puepo$ changing the contract or showing
intention or understanding different from that expressed in the written agreeroeited Fin.
Cas. Co. v. Colemarl73 Wn. App. 463, 471-72, 29%.3d 763 (2012) (quotinuyken v.
Ertner, 33 Wn.2d 334, 342, 205 P.2d 628 (1949)). Pheol evidence rule, however, “on
applies to a writing intended by the partiesaasintegration’ oftheir agreement,e. a writing
intended as a final expression of the agreement's terBex§ v. Hudesmaril5 Wn.2d 657
670, 801 P.2d 222 (1990) (citation omitted). “Wharmontract is only partially integrateds.,

the writing is a final expressianf those terms which it contaitsit not a complete expressic

of all terms agreed upon, the terms not inctlde the writing may be proved by extrinsic

evidence provided that the additional termsrareinconsistent with the written termsld.
Defendant insists that the Court can dssnPlaintiff's claimswithout considering

extra-contractual statements because the Agreement was “clearly” integdatefokt. #11 at
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17. However, integration of a contrastgenerally a question of facGee S.D. Deacon Cory

of Washington v. Gaston Bros. Excavatit§0 Wn. App. 87, 93, 206.3d 689 (2009) (citing

Emrich v. Connell105 Wn.2d 551, 556, 716 P.2d 8@386)). “While boilerplate integration

J

clauses can provide strong evidence of integnatihey are not operative if they are premised

on incorrect statements of factlt. at 692-93 (citingDenny's Rests. v. Sec. Union Title Ins.

Co, 71 Wn. App. 194, 203, 859 P.2d 619 (1993)).d#termining whether an agreement
integrated, “the court may consider evidenceagotiations and circumstances surrounding
formation of the contract.'Denny's Rests71 Wn. App. at 2025.D. Deacon Corp.150 Wn.
App. at 93.

Whether or not the Agreement has badly integrated isgn dispute. SeeDkt. #9 at 3-4
(“The intent of parties was that the [Agreertjewould formalize their relationship, but th
intent was not that the [Agreement] was thelfoaracomprehensive embodiment of the termg
the transaction between the pastig The Court cannot, at thisncture, “consider evidence ¢
negotiations and circumstancesrsunding the formation of the caatt,” nor can it determing
guestions of fact. See S.D. Deacon Corpsupra (holding that determining whether 3
agreement was fully integrated “is not the tygedispute that can beesolved in a summar
proceeding...”). Instead, the Court must acceptues the facts of th€omplaint. The Cour
thus assumes that the Agreement was partiaigmted for purposes of this 12(b)(6) Motig
allowing for consideration of extrinsic terms not inconsistent with the written terms g
Agreement.See Bergll5 Wn.2d at 670.

D. Breach of Contract Claim

Plaintiffs Amended Complaint allegesathDefendant breached its duties under

Agreement in several ways. First, by failing to deliver Software that complied with “state

in the technical information and documerdatithat the Neolane Software would function
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computer systems using a MySQL database mamagesystem.” Dkt. #9 at 7. Second, that
Defendant failed to timely provide the Softwa Third, that Defendd failed to provide
Software in the form previously representag Defendant. Fourth, # Defendant failed to

cause the Software to function on Plainsiffystem as required by the Agreemddt. Plaintiff

also alleges a fifth breach: that Defendantléthto provide the maintenance called for ungler

the [Agreement].”ld. Plaintiff also alleges facts #icient to show damagedd. at 8.

A breach of contract claim reqgas Plaintiff to establish the following: (1) the contract
imposes a duty; (2) the duty iseached; and (3) the breacloximately causes damage to the
plaintiff. Nw. Indep. Forest Mfrs. \Dep’t of Labor & Indus.78 Wn. App. 707, 712, 899 P.2d

6 (1995).

Defendant moves to dismiss, arguing that the Amended Complaint “fails to specifically

identify a contractual duty that Adobe breachedkt. #11 at 12. Defendant argues that the

fourth alleged breach should be dismissed bechuséplainly inconsistat with the terms of
the Agreement,” citing to théisclaimer of warranty in $8on 9.4 of the Agreementd. at 12-

13. Defendant argues that the first allegechtineis impermissibly vague in referring to

MySQL database” rather than “MySQdatabase version 5.0 or 5.11d. at 13. Defendant

argues that the second alleged breach should be dismissed because “the Agreement contains no

provisions mandating a date forigery of the Software.”ld. at 14. Defendardrgues that the

fifth alleged breach should be dismissed because taim is derivative of the other contrgct

breach claims” and that Defemda“cannot be held liable for breaching the term of a

maintenance provision when, through no faulddbbe, the Software could not be installed|on
ATG’s system.”Id. at 14.

In Response, Plaintiff argues that its cldimat Defendant failed to deliver Software

complying with the technical information and dotentation associated with the Agreement is

ORDER GRANTING IN PART AND DENYING
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sufficient under th@wombly/Igbalpleading standard. Dkt. #14&{7. Plaintiffargues that if

need not plead that the Software failed to ojgeom a MySQL 5.0 or 5.1 database as specified

in the Agreement, because such particularity may be established after discovery at the| time of

trial or summary judgmentld. at 7.

In Reply, Defendanargues that “[p]ostgbal precedents require plaintiffs in breach

contract cases to identify theespfic contractual term upon whiche alleged breach is based,”

citing BP W. Coast Products, LLC v. Shalabio. C11-1341MJP, 2012 WL 441155, at

(W.D. Wash. Feb. 10, 2012) (“A breach of contralgim must point to a provision of the

contract that was breached.”).

The Court finds it odd that Plaintiff did natttach the disputed Agreement to
Complaint, and that its allegations do not cite specific paragraphs or pages of t
Agreement. However, und&P W. Coast ProductBlaintiff is only requied to “point to a

provision of the contract that was breached,” ¢itd to such provision. FRopurposes of thig

Motion, the Court must accept adidts alleged in the Amended Cdaipt as true, and make 4dl

inferences in the light most favorable to PlaintiBaker, supra Given that the Agreement has

been submitted by Defendant, is already beitigdeipon and considered by the Court, an
cited to repeatedly in Defendtdss motion, Plaintiff need notite to specift terms of the
Contract in its Amended Complaint as longteses Court can understandcethrovisions Plaintiff

is referring to in its specific allegationsThe Court finds the Amended Complaint’s cla|

regarding the functioning of the Softwa on “a MySQL database” sufficient under

Twombly/lgbalwhenread with the remainder of the @plaint and the Agreement (Dkt. #1

of

4

its

hat

1 is

m

D_

1). Plaintiff's breach of contract claim doast merely plead labels and conclusions or a

formulaic recitation of the elements of a cawctrclaim. The Court finds that the Amend
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Complaint and the Agreement (Dkt. #12-1) contaifficgent factual matteto state a claim that

is plausible on its face. Defendant’s Mwtiwill be denied as to this claim.
E. Breach of Express Warranty Claim
The Amended Complaint alleges Defendant “through its representatives and
materials, including the Software License Agrent, expressly warranted that the Neol
Software would function on the Accretive compugstem as intended and designed, and
[Defendant] would cause it to so function on thecketive computer system.” Dkt. #9 at
This allegation does not match the language found in the Agreement’s “Warranty” s

Dkt. #12-1 at 9. Plaintiff also alleges tHaefendant “expressly warranted in the Softw

License Agreement that the Neolane Softwaoeild comply with the technical information

and documentation made available whea Neolane Software was deliveredfd. This
allegation matches the language found in theeAment’'s “Warranty” section 9.1. Dkt. #12
at 9. Plaintiff further allegefacts sufficient for breach and damages. Dkt. #9 at 9-10.

Defendant argues that these warranties contradict section 9.4 of the agreemen
states that “does not warrant that the fumdicontained in the &ware will meet the
requirements of Licensee or that the operation of the Software and updates will be err
Additional statements such as those made inréidivegy or presentationsyal or written, do not
constitute warranties by NEOLANE astould not be relied upon as such.”

That Defendant warranted under Section ¢hat “the Softwee delivered... will

substantially comply with the [technical] Daoentation” cannot be questioned. As to

written

ane

that

9.

pction.

are

T
[

, which

or free.

he

other alleged warranty, proceeding under tlssuenption that this contract was partially

integrated, extra-contractual evidence that does not contradict terthe cbntract may b¢
considered, and be consideredrag for the purposes of thi®(b)(6) Motion. The Court find

that Plaintiff's allegations that Defendant mamted that the Software would function
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Plaintiffs computer system,na that Defendant would caugeto function, donot directly
contradict Section 9.4. All inferences in favortleé Plaintiff, Section 9.4 appears on its facq
limit any warranty as to “functions” of the Seftire once it is operaiy, not to disclaim g
warranty that the Softare would functionat all, or to disclaim a warranty that Defends

would cause the Software to function as part sfaltation. Plaintiff hashus stated a claim t

 tO

|

int

D

relief that is plausible on its face and pled $asatfficient for the Court to draw the reasonaple

inference that the Defendant is liable under ¢tagm. Defendant’s Motion will be denied as
this claim.
F. Breach of Implied Warranty Claim

The Amended Complaint alleges Defendantglicitly and impliedly warranted” tha
the Software would function on Defendant’s qauter system as intended and designed,
Defendant would cause the Software to functang that the Software would comply with t
technical documentation.” Dkt. #9 at 10. Pldirfurther alleges fad sufficient for breach
and damagesid. at 10-11.

Disclaimer of an implied warranty requiresitta seller’s disclaimer be (1) conspicuo

(2) known to the buyer; and (8pecifically bargained for.Burbo v. Harley C. Douglass, Inc|

125 Wn. App. 684, 693, 106 P.3d 258 (2005).

Defendant argues that all implied warranties are conspicuously disclaimed under
9.6 of the Agreement. Dkt. #11 at 16-17. Pi#irappears to concedthis point, arguing
instead that this disclaimer wast specifically bargained forDkt. #14 at 15. This may be
true, however facts supgirg this contention are not pled Rlaintiffs Amended Complaint
Accordingly, the Court will grant DefendantMlotion as to Plaintiff's breach of implie
warranty claim, and dismisses this claim hemit prejudice. Plaiiff may amend theil

complaint to include specififacts, if they exist, to satisfy the above elements.
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G. Breach of Implied Covenant of Good Faith and Fair Dealing Claim
The Amended Complaint alleges Defendant breached the implied covenant o
faith and fair dealing by failing to install and cause the Software to function on Plai
computer system, failing to return Plaintiff's mey paid after the Software would not functig

failing to provide the Software to Plaintifintil nearly seven months after entry of t

[ good
ntiff's
n1

he

Agreement and upfront payment, failing to @iy provide the technical documentation for {he

Software, and failing to provide the “technical seing required by [the Agreement].” Dkt. #
at 11-12. Plaintiff further alleges facts sufficient to show damalgesit 12.
Under Washington law, “[t]here is in eyecontract an implied duty of good faith af

fair dealing” that “obligates the parties to cogie with each other so that each may obtain

full benefit of performance.”’Rekhter v. Dep't of Soc. & Health Seyvk80 Wn.2d 102, 112

(2014) (quotingBadgett v. Sec. State Barikkl6 Wn.2d 563, 569, 807 P.2d 356 (1991)). ]
implied covenant of good faithnd fair dealing “canrtoadd or contradict express contrg
terms and does not impose a free-floatbggation of good faitlon the parties."Rekhter 180
Wn.2d at 113. Instead, “thauty [of good faith and fair dealingfises only in connection wit
terms agreed to by the partiedd. (citations omitted). The duty can arise “when the cont
gives one party discretionary authority determine a contract term.Id. (quoting Goodyear
Tire & Rubber Co. v. Whiteman Tire, In86 Wn. App. 732, 738, 935 P.2d 628 (1997)).
Defendant argues that this claim should li@itause Defendant dibt violate any term
of the Agreement. Dkt #11 at 25-26lowever, under Washingtonwathe duty of good faith
and fair dealing can arise even when thisreo breach of an express contract ter@ee

Rekhter 180 Wn.2d at 111-12 (2014) {icig to the Seventh Circufor the proposition that “it

is, of course, possible to breach the impliedycaftgood faith even while fulfilling all of the

terms of the written contract”). The Washington Supreme Court not&kkhterthat, if a

ORDER GRANTING IN PART AND DENYING
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violation of the contract’s tens were required, “[s]uch @equirement would render the goc
faith and fair dealing doctrinsuperfluous.” 180 Wn.2d at 11Defendant goes on to argl
over specific facts and whether theyuld satisfy this duty. Dkt #11 at 26.

Plaintiff argues that Defendant’s breachtbis duty “comes not necessarily from
failure to cause the Software work, but from its decision tkeep the entirety of the mone
paid by Accretive even after mtting that the Software would never function.” Dkt. #14
24.

The Court does not look to Plaintiff's lited briefing on this matter, but to th

Amended Complaint itself to determine whetkafficient facts are pté Taking all alleged

facts as true and all inferences in favor Rifintiff, Defendant’'s a@ons show a lack of

cooperation under the terms oetAgreement so that Plaifitcould obtain the full benefit—
any benefit—of its performance under the Agreeméhaintiff has stated claim to relief thaf
is plausible on its face and pled facts sufficilemtthe Court to draw the reasonable infere
that the Defendant is liable undgris claim. Defendant’'s Motiowill be denied as to this
claim.
H. Negligent Misrepresentation Claim
A claim for negligent misrepsentation requires the followirgjements: “(1) [that] theg
defendant supplied information for the guidanceotifers in business transactions that
false, (2) the defendant knew or should hlawewn that the information was supplied to gu
the plaintiff into the businessansaction, (3) the defendant svaegligent in obtaining o
communicating the false information, (4) the pldirrelied on the false representation, (5) t
plaintiff's reliance was reasonable, and (6) the false information proximately causg
plaintiff damages.”Ross v. Kirner162 Wn.2d 493, 499, 17238 701 (2007) (citind.awyers

Title Ins. Corp. v. Baik147 Wn.2d 536, 545, 55 P.3d 619 (2002)).
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Plaintiffs Amended Complaint alleges that,the process of nnleeting its product tg

Plaintiff, Defendant made misrepresentationsssions of material facts including “multiple

statements, both oral and written, that tdeolane Software would work on Accretivd’s

computer system, specifically the MySQL datae upon which Accretive operates” and fail|ng

to inform Plaintiff of the limitations of the Sefare and the subsequent actions of Defendan

not live up to the express warranty provisions pratedures of the Agreement. Dkt. #9 at L

tto

2-

13. Plaintiff also alleges that Defendant negtily misrepresented that the Software wopld

function on Plaintiff's corputer system, or failed to disclo#ee Software’s limitations, at the

time of and subsequent to the Agreement being enterédat 13. Plaintiff alleges that

Defendant “provided no information that conlicted its misrepreseations until long after

entry into the Software License Agreement and upfront payment of the amounts payable

thereunder.”ld. Plaintiff further alleges factsufficient to show damagesd.

Defendant argues that Plaintiffust establish, by clear asdnvincing evidence, that |t

reasonably relied on false information tHa¢fendant negligenthcommunicated, citing to
Lawyers Title Ins. Corpld7 Wn.2d at 545 (2002). Defendarguas that Plaintiff's claim that

it relied on Defendant’'s statements that théare would function on Plaintiff's computg

=

system (“extra-contractual communications”)pisinly unreasonable because the Agreement

contained an Integration Clause and a wayrafduse excluding reliance on statements made

in advertising or preserttans. Dkt. #11 at 19.

The Court disagrees with Defendant’s appaas#ertion that Plaintiff must establi

U

clear and convincing evidence of reasonaddsnat this stage in the litigatiorsee Solid 21
Inc. v. Breitling USA, In¢.512 Fed.Appx. 685, 686-87 (9th C2013) (finding that “[w]hile a

court may consider judiciallpoticeable facts in resolvingraotion to dismiss... the inquiry

under Rule 12(b)(6) is into the eguacy of the pleadings, not tadequacy of the evidence.”).
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The Court refuses to weigh reasonableness based solely on the Complaint and the Agreement,

given Plaintiff's allegation that Defendant madwterial statements outside the Agreem
before and after the Agreement was enter&eeDkt. #9 at 12-13. Taking these extra
contractual statements as tri®aintiff can meet all of th@bove elements of a claim fq
negligent misrepresentation and has statedimdb relief that is plausible on its face.
. CPA Claim

Plaintiffs Amended Complaint alleges thBefendant’s actions ithis case violated
Washington’s Consumer Protections Act, RCW 196865eq.(“CPA”). Dkt. #9 at 13-15. In
order to make a claim under the CPA, Plaintiffstnghow: (1) an unfair or deceptive act
practice; (2) occurring in trade or commerce); ff3at impacts the publimterest; (4) cause
injury to the Plaintiffs' busirss or property; and (5) causatiordangman Ridge Training
Stables v. Safeco Title Ins. C®5 Wn.2d 778, 780 (1986). Under thangman Ridgéeest, a
plaintiff may base a CPA claim anper se violation of statute, an act or practice that ha
capacity to deceive substantialrfpons of the public, or an uaifr or deceptive act or practig
not regulated by statutaut in violation of tle public interestKlem v. Washington Mutual 76

Wn.2d 771, 787, 295 P.3d 1179 (2013). Plaintiff appé&abase its CPA claim on the latte

an unfair or deceptive act or practice not ratpd by statute but in violation of the publi

interest. “Ordinarily, a breach of a private contract affecting no one but the parties
contract is not an &acor practice affectinghe public interest.” Id. (citing Lightfoot v.
MacDonald 86 Wn.2d 331, 334, 544 P.2d 88 (1976)). Facimdicating public iterest in this
context include: “(1) Were the alleged acts committethe course of defendant's business?
Did defendant advertise to the public inngeal? (3) Did defendant actively solicit th
particular plaintiff, indicatingpotential solicitationof others? (4) Did plaintiff and defenda

occupy unequal bargaining positionsMangman Ridgel05 Wn.2d at 790-791. Further,
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establish the public interest element, there must t@al and substantipbtential for repetition
“as opposed to a hypothetical possibility of #&vlated unfair or deceptive act's bei
repeated.” Michael v. Mosquera-LagyL65 Wn.2d 595, 604-05, 200 P.3d 695 (2009) (quo

Eastlake Constr. Co., Inc. v. Hed92 Wn.2d 30, 52, 686 P.2d 465 (1984)).

Even if all the specific facts pled by Plafhtivere true, Plaintiff has failed to meet the

public interest requirement. Plaintiff's conclusory and hypothetical statement that “the

ng

ting

e is a

likelihood that additional persons have been or will be injured” by Defendant because

Defendant is “a multinational corporation thiatenses Software products to hundreds

millions of users,” Dkt. #9 at 14, amounts toreéabels and conclusions impermissible un

of

der

the Twombly/lgbalstandard above. Plaintiff haseddy amended their Complaint once after

being put on notice of this deficiencyseeDkt. #6 at 15-16. The Coufinds that any furthe
amendment to Plaintiffs CPA claim would Qatile. Accordingly, the Court will gran
Defendant’s Motion as to Plaiffts CPA claim, and dismisséhis claim with prejudice.

J. Unjust Enrichment Claim

Plaintiffs Amended Complaint alleges in theéeahative that Defendant’s actions in th

case resulted in unjust enrichment. Dkt. #4%t Plaintiff further alleges facts sufficient

show damagesid.

A claim for unjust enrichment requires thdldaving elements: (1) a benefit conferre

upon the defendant by the plaintiff; (2) knowlednethe defendant of theenefit; and (3) the
defendant retains the benaifihder circumstances that makenequitable to do so.Young v.

Young 164 Wn.2d 477, 484, 191 P.3d 1258 (2008).

S

to

14

d

Under the allege facts, Defendant cleanbained a benefit in the form of the $534,530

paid upfront by Plaintiff. Dkt #9 at 3. Defendant clearly dh&knowledge of this benefit from

the time of the Agreement through the delivefythe incompatible Software, through t
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attempts to resolve the incompatibility, and the time of Plaintiff filing suit. Thg
circumstances described by Plaintiffiriie, make a plausible case for inequity.

Plaintiff's unjust enrichment claim is not “nedy a re-pleading of thbreach of contrag
claim under a different name,” asgued by Defendant at Dkt18 at 13. Plaintiff has ple

sufficient facts in this case to for the Courdiaw the reasonable inference that the Defen

was unjustly enriched. As such, the Court d@hy Defendant’s motion to dismiss this claim.

V. CONCLUSION
Having reviewed the relevant pleadings, thela@tions and exhibits attached therg
and the remainder of the recordg @Gourt hereby finds and ORDERS:
1) Defendant’s Motion to Dismiss (Dkt. #11§ GRANTED INPART AND DENIED
IN PART as follows:
a. Defendant's Motion to Dismiss Plaiffts breach of contract claim i
DENIED.
b. Defendant’s Motion to Dismiss Plaiffts breach of express warranty clai
is DENIED.
c. Defendant’'s Motion to Dismiss Plaiffts breach of implied warranty clain
is GRANTED without prejudice.
d. Defendant’'s Motion to Dismiss Plaintif’breach of the implied covenant
good faith and fair dealing claim is DENIED.
e. Defendant’s Motion to Dismiss Plaiffts negligent misrepresentation clai
is DENIED.
f. Defendant's Motion to Dismiss Plaiff's violation of the Consume

Protections Act claim iISRANTED with prejudice.
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g. Defendant's Motion to Dismiss Pldifi's unjust enrichment claim is

DENIED.
2) If Plaintiff wishes to amend its Amended Complaint with respect to its clain

breach of implied warranty, it is permitted to do so within fourteen (14) days (¢

date of this Order.

DATED this 17 day of August, 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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