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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 INTELLICHECK MOBILISA, INC., CASE NO. C15-0366JLR
11 Plaintiff, CLAIM CONSTRUCTION

ORDER
12 V.
13 WIZZ SYSTEMS, LLC,
14 Defendant.
15 . INTRODUCTION
16 This matter comes before the court on the parties’ dispute regarding the
17| construction otertain patentlaim terms. The court has reviewed the parties’ claim
18 | construction briefs (PItf. Op. Br. (Dkt. # 38); Def. Op. Br. (Dkt. # 39); PItf. Resp. (Dkt.
19| # 41); Def. Resp. (Dkt. # 42)), all materials filed in support thereof, the balance of the
20| record, and the relevant law, and has heard oral argument at a February 4, 2016, ¢laim
21| construction hearing (Dkt. # 49)SdealsoPltf. Letter Br. (Dkt. # 55); Def. Letter Br.
22
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(Dkt. # 59).) Being fully advised, the court construes the disputed terms as set forf
below.
[I.  BACKGROUND

This is a patent infringement case involving apparatuses, systems, and metf
verifying the authenticity of identification documents such as driver licenses (“the
Invention”). See2d Am. Compl. (Dkt. # 45) 11 1, 3; PItf. Op. Br. at 5; Def. Op. Br. g
7.) Plaintiff Intellicheck Mobilisa, Inc. (“Intellicheck”) is the owner by assignment of
five patents—four of which are continuation patents—descritiiagnvention United
States Patent No. 5,864,623 (“the '623 Patent”), United States Patent No. 6,463,4]
'416 Patent”), United States Patent No. 6,920,437 (“the 437 Patent”), United Statg
Patent No. 7,478,067 (“the '067 Patent”), and United States Patent No. 7,899,751
'751 Patent”) (collectively, “the Patents-in-Suit”)(2d Am. Compl. 1 11, 24, 37, 50,
63; Def. Op. Br. at 7 n.1.) Intellicheck asserts that Defendant Wizz Systems, LLC,
IDScan.net (“IDScan”), has infringed its patent rights both directly and indire@he
2d Am. Compl.)

The parties dispute the meaningtoé following nine claim terms in the Patents
in-Suit:

1. human recognizable;

2. jurisdiction key;

! The Patentin-Suit share a common specification. For clarity and convenience, th
ordergenerally cites to the disclosuré’623 Patent, which differs from the disclosure in the

h

nods for

Wt

16 (“the

S

(“the

d/b/a

S

other Patent-Suit only in line numbers.

ORDER 2



10

11

12

13

14

15

16

17

18

19

20

21

22

3. Issuer ldentification Number;

4. a checksum corresponding to selected human recognizable ones of sai
jurisdiction segment&AND? a corresponding reference checksum from
said machine coded information

5. means forreading the information of said document into said
programmable apparatus;

6. means for determining whether said document includes a license format
corresponding to a reference license format;

7. A programmable apparatus for authenticating a docunfedD
auhenticating, authentication, authenticate;

8. first circuitry at said first location for receiving the information read
from the driver license and determining whether the read information
read [sic] comports with said predetermined format;

9. a jurisdiction discriminator engine adapted to determine and
authenticate a jurisdiction

(Joint Statement (Dkt. # 37) at 3-12.) The parties’ disputed terms are now before 1
court.
I
I
I

I

% The court uses conjunctions in all caps to indicate where the parties have suibmit
multiple distinct phrases or words as a single term requiring constructiorcomjumctions in
all caps are not part of the claim terms at issue; they merely separate the phrasds tiratvo
the parties have submitted for construction.

% In quoting a passage from the PatdntSuit that appears to contain a typograghic
error, the court will use “[sic]” the first time it quotes the passage butreoty subsequent

he

e

guotations to the same passage.
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1. DISCUSSION

A. Law of Claim Construction

1. Generally

The court has the sole responsibility for construing patent claitaskman v.

Westview Instruments, In&17 U.S. 370, 372 (1996). Subsequent authority has clafified

that the court construes claims as a matter of law, though the court may makergub
factual findings regarding extrinsic evidenckeva Pharm. USA, Inc. v. Sandoz, |re.
U.S. -, 135 S. Ct. 831, 836-38, 840-42 (20%3h practice, executing thdarkman
mandate means following rules that rank the importance of various sources of evid
of the “true” meaning of claim terms.

The Federal Circuit reiterated its view of the claim construction rulB&iihps v.
AWH Corp, 415 F.3d 1303 (Fed. Cir. 2005) (en banc). Although the case focused
role of dictionaries in claim construction, it also reviewed the claim construction prq
Intrinsic evidence, which includes the patent and its prosecution history, is the prin
source from which to derive a claim’s meanind. at 1314. The court’s task is to

determine the “ordinary and customary meaning” of the terms of a claim in the eye

““As all parties agree, when the district court reviews only evidence inttmgie
patent . . . the judge’s determination will amouwriely to a determination of law. . . In some
cases, however, the district court will need to look beyond the patent’s intrirdénesiand to

consult extrinsic evidence in order to understand, for example, the background scibace of

meaning of a term in the relevant art during the relevant time period. . . . Inndesesthose
subsidiary facts are in dispute, courts will need to make subsidiary factuabsratiout that
extrinsic evidence. . . . [T]his subsidiary factfinding trus revieved for clear error on appeal
... The district judge, after deciding the factual dispute, will then interpegbdkent claim in
light of the facts as he has found themhis ultimate interpretation is a legal conclusioiteva

sidia

ence

on the

DCESS.

nary

s of a

Pharm. USA, In¢.135 S. Ct. at 841.
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person of ordinary skill in the art on the filing date of the patkhtat 1313 (quoting

Vitronics Corp. v. Conceptronic, In@0 F.3d 1576, 1582 (Fed. Cir. 1996)). In its review

of intrinsic evidence, the court should begin with the language of both the asserted
and other claims in the pateritl. at 1314 ;see also Innova/Pure Water, Inc. v. Safari
Water Filtration Sys., In¢.381 F.3d 1111, 1116 (Fed. Cir. 2004) (“[C]laim constructig

analysis must begin and remain centered on the claim language itself.”).

The court must read claim language, however, in light of the remainder of the

patent’s specificationPhillips, 415 F.3d at 1316 (“[T]he specification necessarily
informs the proper construction of the claims.”). The specification acts as a
“concordance” for claim terms, and is thus the best source beyond claim language
understanding claim termgd. at 1315. The inventor is free to use the specification |
define claim terms as she wishes, and the court must defer to the inventor’s definit
Id. at 1316 (“[T]he inventor’s lexicography governs.”). The court should “rely heavi
on the specification in interpreting claim ternid. at 1317. The court should not,
however, commit the “cardinal sin” of claim construction—impermissibly reading
limitations from the specification into the claimigl. at 1320 (citingSciMed Life Sys. v.
Advanced Cardiovascular Sys., In242 F.3d 1337, 1340 (Fed. Cir. 2001)). Although
court should limit the meaning of a claim where the “specification makes clear at v
points that the claimed invention is narrower than the claim language might imply,’
court must not read particular embodiments and examples appearing in the specif

into the claims unless the specification requirediltoc, Inc. v. Int'l Trade Comm’ 342

claim

for

(0]

ions.

I a

Arious

the

cation

F.3d 1361, 1370 (Fed. Cir. 200®pnstant v. Advanced Micro-Devices, |r848 F.2d
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1560, 1571 (Fed. Cir. 1988). Additionally, while drawings illustrating the invention

may

be used in construing claims, “the mere fact that the patent drawings depict a particular

embodiment of the patent does not operate to limit the claims to that specific

configuration.” Prima Tek II, L.L.C. v. Polypap, S.A.R.B18 F.3d 1143, 1148 (Fed. Gi

2003).
More recently, the Federal Circuit has continued to stress its emphasis on th
importance of reading the claims in the context of the specification and prosecutiof

history. Laryngeal Mask Co. Ltd. v. Amp&il8 F.3d 1367, 1370 (Fed. Cir. 2010) (“Th

words of a claim are generally given their ordinary and customary meaning as understood

by a person of ordinary skill in the art in question at the time of the invention when
in the context of the specification and prosecution history.”) Although the patent’'s
prosecution history is also intrinsic evidence, it is “less useful for claim constructiof
purposes” than the specificatioRhillips, 415 F.3d at 1317. As the prosecution histo
documents mainvention’s evolution from application to the issuance of the patent, it
usually “lacks the clarity of the specification . . .Id. The prosecution history is useft
however, in determining when an inventor has expressly disavowed certain
interpretations of her claim languagel. Specifically,a patentee may limit the meanir
of a claim term by making a clear and unmistakable disavowal of scope during
prosecution.Computer Docking Station Corp. v. Dell, In619 F.3d 1366, 1374-75
(Fed. Cir. 2008). A patentee could do so, for example, by clearly characterizing th

invention in a way to try to overcome rejections based on priotcrtThe doctrine of

r.

e

—

e

read

=

y

I

19

prosecution disclaimer “protects the public’s reliance on definitiersients made
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during prosecution” by “precluding patentees from recapturing through claim
interpretation specific meanings [clearly and unmistakably] disclaimed during
prosecution.”ld. (citations omitted).

Finally, the court can consider extrinsic evidence, “including expert and inve
testimony, dictionaries, and learned treatisé3illips, 415 F.3d at 1317 (citing
Markman v. Westview Instruments, |ri2 F.3d 967, 98(Fed. Cir. 1995) For a
variety of reasons, extrinsic evidence is usually “less reliable than the patent and it
prosecution history” as a source for claim interpretationat 1318. The court thus
need not admit extrinsic evidence, but may do so in its discrdtioat 1319.

2. MeansPlusFunction limitations

Some of the disputed terms are—aoeclaimed to be by IDScanmeansplus-
function (“MPF”) limitations recognized b5 U.S.C. § 112, § 6See infraParts 111.B.5-
9; 35 U.S.C. 8 112(f) (“An element . . . may be expressed as a means or step for
performing a specified function without the recital of structure . . . in support thered
such claim shall be construed to cover the corresponding structure . . . described i
specification and equivalents thereof.”). “Claim construction of a means-plus-funct
limitation includes two steps. First, the court must determine the claimed function.
Second, the court must identify the corresponding structure in the written descripti
the patent that performs that functiorApplied Med. Res. Corp. v. U.S. Surgical Cory
448 F.3d 1324, 1332 (Fed. Cir. 2006) (citihgW Enters. v. Interact Accessories, Jnc.

424 F.3d 1324, 1330 (Fed. Cir. 2005)).

ntor

f, and

N the

on

bn of

o
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B. Construction of Disputed Terms

1. human recognizable

This term appears in claims 1 and 15 of the '623 Patent and claim 1 of the ’4
Patent. (‘623 Patent (Dkt. # 16-1) at 15:14-17, 15:34-40, 1%3486:16; '416 Patent
(Dkt. # 16-2) at 15:14-18.) Claim 1 of the '623 Patent provides a representative eX
of the term’s use: “A programmable apparatus for authenticating a document whig
embodies information comprising bdtlhman recognizable information and machine
recognizable coded information . . ..” ('623 Patent at 15:14-17 (emphasis added).
parties dispute whether this term requires construction at all.

IDScan proposes that the court construe this term as “alphanumeric charact

images visually perceptible and understandable to humans without machine assist

116

ample

h

The

ers or

ance.”

(Def. Op. Br. at 19.) According to IDScan, the specification makes clear that “humjan

recognizable” means alphanumeric chegexcand images because the specification g

ives

alphanumeric characters and images as examples of human recognizable information.

(Seeidat 17-19.) Further, IDScan argues that “[i]t cannot be disputed that”
alphanumeric characters and images “are distinguished from their machine recogr
counterparts by virtue of being visually perceptible and understandable to humans
without machine assistance.ld(at 19.)

Intellicheck asserts that no constructismecessary becauseetmeaning of this
term is evident on its face—"recognizable by a human.” (PItf. Op. Br. at 16.) Acca
to Intellicheck, the extrinsic evidence contains no definition of this term; rather, the

specification merely contrasts this term with “machine recognizable” and “machine

izable

rding
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readable” information I¢. (citing '623 Patent at 2:5%2, 3:12, 3:2-24, 14:45-47).)
Intellicheck argues that the extrinsic evidence provides no support for the limitation
IDScan seeks to import into this term—that is, only alphanumeric characters or imj
only visually perceptible information, only understandable information, and only
information that a human can recognize without machine assiste®eeR|tf. Resp. at
12-15.)

The court DECLINES TO CONSTRUE this term. IDScan’s proposal would
require the court to read limitations from the written description and dependent cla
into this term and the claims in which it is found. Thus, IDScan suggests that the g
should limit “human recognizable” to alphanumeric characters and images becaus
written description and other dependent claims makes clear that “human recognizg
includes such things.SgeDef. Op. Br. at 18-19.) Although a court should limit the
meaning of a claim where the “specification makes clear at various points that the
claimedinvention is narrower than the claim language might imply,” the court must
read particular embodiments and examples appearing in the specification into the
unless the specification requires Alloc, Inc, 342 F.3d at 1370 onstant 848 F.2cht
1571.

The examples that IDScan identifies are just that—examples of human
recognizable information; they do not make clear that the Patetsi limit or define

this term as IDScan suggestS&eéDef. Op. Br. at 18-19kee also Karlin Tech., Inc. v.

Surgical Dynamics, Inc177 F.3d 968, 971-72 (Fed. Cir. 1999) (noting that the doctfi

1S that

hges,

ms

ourt

e the

able”

not

claims

ne

5 used

of claim differentiation, which is based on the notion that different words or phrase
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in separate claims are presumed to indicate the claims have different scope, “normally

means that limitations stated in dependent claims are not to be read into the independent

claims from which they depend”furthermore, intrinsic evidence indicatbat “human
recognizable” encompasses information aé@ddScan’s proposetimitations. See
'623 Patent at 4.64-5:1 (“The human recognizable information . . . also preferably
contains a digital signal representation that is routed to the digital-to-analog (D/A)
converterd6, which converts the digital representation into an analog signal

representative of an audio signal.” (emphasis in original)).)

The court finds no indication in the record that the Patents-in-Suit use this tgrm in

anything other than its plain and ordinary meaning in everyday language. As such, the

court declines to construe this ter®@ee O2 Micro Int’l Ltd. v. Beyond Innovation Tech.
Co., Ltd, 521 F.3d 1351, 1362 (Fed. Cir. 2008)S. Surgical Corp. v. Ethicon, Ind.03
F.3d 1554, 1568 (Fed. Cir. 1997) (“Claim construction is a matter of resolution of
disputed meanings and technical scope . . . . Itis not an obligatory exercise in
redundancy.”).

2. jurisdiction keys

This term appears in claims 11 and 16 of the '623 Patent. ('623 Patent at 16:27-

32,17:8-18:3.) Claim 11 reads, “The apparatus of claim 1, wherein said means fof

determining is further operable to determine a jurisdiction identification from a codé¢ on

said document, wherejarisdiction keys pertaining to said reference license format and

said reference jurisdictional segments are enabled to be retrievedat 16:27-32

—h

(emphasis added).) Claim 16 reads, “The method of claim 15, wherein said step g
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determining further includes determining a jurisdiction identification from a code or
document, whereijurisdiction keys pertaining to said reference license format and |
reference jurisdictional segments are enabled to be retrievield 4t 1 7:818:3
(emphasis added).) The parties agree that a jurisdiction key is information that idg
where jurisdiction segments are stored on storage media; however, the parties dis

about whether such storage locations must be “tracl&e€lpint Statement at 8.)

said

said

ntifies

agree

IDScan proposes that the court construe this term as “information that identifies

the tracks on one or more storage mediums where jurisdiction segments are store
(Def. Op. Br. at 21.) According to IDScan, the patentee coined this term, as it has
identifiable definition in a dictionary or other extrinsic evidende. gt 20.) IDScan
argues that the written description defines this term to mean information that ident
tracks where jurisdiction segments are stored—"“Program se@2®fdads the
jurisdiction ‘keys’ which identifies [sic] a record for the jurisdictional segment. Mors
particularly, the ‘keys’ identify the tracks on the storage med20ng2, 24 where
jurisdiction segments are stored . . . ld. (quoting '623 Patent at 9:18-22) (emphasis|
original).)

Intellicheck proposes that the court construe this term as “information identif
locations on one or more storage media where jurisdiction segments are stored.”
Op. Br. at 16-17.) According to Intellicheck, IDScan improperly attempts to import
limitation from the written description into the claimdd. @t 17-18.) Intellicheck
maintains that the written description discloses that jurisdiction segments can be s

on tracks (such as on floppy discs or hard drives); however, the description also in

d.”

no

fies

1%

n

ying
PItf.

a

tored

structs
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that the Invention can use other types of storage (including volatile storage, such &

random access memory (“RAM”), which does not use tracks) and refers broadly tg

“record” as the location of the jurisdiction segmentSeq idat 17 (citing '623 Patent af

4:4-14, 9:18-22).)

The court agrees with Intellicheck and CONSTRUES this term as “informatiq
identifying locations on one or more storage media where jurisdiction segments ar
stored.”

Neither party has indicated to the court that “jurisdiction keys” (or even “keyy

has a meaning to those of ordinary skill in the art. The patentee’s use of quotation

around “keys” in column nine of the specification also indicates that the patentee i$

coining a new term or at least using an established term in a new sBagé23 Patent
at 9:18-22.) Where a disputed term has “no previous meaning to those of ordinary
in the prior art[,] its meaning, then, must be found [elsewhere] in the pateshetd

Access, Inc. v. Echostar Satellite Coi383 F.3d 1295, 1300 (Fed. Cir. 2004) (quoting
J.T. Eaton & Co. v. Atl. Paste & Glue CA406 F.3d 1563, 1570 (Fed. Cir. 1997))

(alterations in original). Outside of claims 11 and 16 of the 623 Patent “jurisdiction
keys” appears only once in the specification. At column nine, the patentee explain
“Program segmerf224 loads the jurisdiction ‘keys’ which identifies [sic] a record for |
jurisdictional segment. More particularly, the ‘keys’ identify the tracks on the stora
mediums20, 22, 24 where jurisdiction segments are stored . . ..” ('623 Patent at 9:]

(emphasis in original).) This passage indicates that jurisdiction keys are informatid

IS

D

Ly
")

skill

=

he

he

18-22

n that

» stored.

identifies a location on one or more storage media where jurisdiction segments arq
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IDScan contends that the text in column nine also shows that the patentee
expressly limited jurisdiction keys to information that identifies a track on one or more
storage media.SeeDef. Op. Br. at 20.) The court rejects this argument. The patentee
initially states that jurisdiction keys identify a generic “record.” (‘623 Patent at 9:18-20.)
Although the patentee goes on to explain that “[m]ore particularly, the ‘keys’ identify
tracks on storage mediurg, 22, 24,” that language does not necessarily limit
jurisdiction keys to identifying tracksld( at 9:2022 (emphasis in original).) The
“[m]ore particularly” sentence can be read as a specific illustration of the sentence|before

it, not as a limitation on storage location&d. @t 9:18-22.) The court finds that readin

©

moresensible and accurate than IDScan’s proposal.
Moreover, the “[m]ore particularly” sentence is illogical when read in light of the
remainder of the specification unless “tracks” is not a limit on storage locatioh)s. (
Jurisdiction keys “identify tracks on storage medi@®s22, 24.” (Id. at 9:2022
(emphasis in original).) Figure 1 shows that storage medium 24 is volatile stddige} (
at Fig. 1, elt. 24see also idat 4:4-14.) Volatile storage includes RAM, which,
Intellicheck asserts, does not use trackeePItf. Op. Br. at 17 (citing Hellerstein Decl.
(Dkt. # 38-1) 1 3, Ex. B (excerpts froticrosoft Computer Dictionar{3d ed. 1997)
(hereinafter Microsoft Dictionary)) at 473 (defining “track” as “[o]ne of numerous
circular data storage areas on a floppy disk or a hard drive . . . . Tracks, composed of
sectors, are recorded on a disk by an operating system during a disk format operation.”),

502 (defining “volatile memory” as “[m]emory, such as RAM, that loses its data when
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the power is shut off”)).) IDScan does not rebut this assettig@eeDef. Resp.
(omitting any discussion of “jurisdiction keys”).) For these reasons, the court conc
that jurisdiction keys are not limited to identifying “tracks” on storage media.

3. Issuer Identification Number

This term appears in claims 1, 12, 22, and 32 of the '751 Patent. (‘751 Pate
(Dkt. # 16-5) at 15:14-16, 15:58-62, 16:42-56, 17:19-25.) Claim 1 reads, in perting
part. “A method in a computing system that uses the contents of an identification
document . . . the method comprising: . . . identifying, by the computing system, ar
of the identification document based onlasuer |dentification Number that is
contained in the read contents.” (‘751 Patent at 15:6-9, 15:14-16 (emphasis adde
Claim 12 reads, in pertinent part: “A non-transitory computer-readable storage mg
encoded with instructions that, when executed by a computer system, cause the
computing system to: . . . identify an issuing jurisdiction of the identification docum
based on . . . arssuer Identification Number .. ..” (d. at 15:51-53, 15:58-62
(emphasis added).) The term’s use in claims 22 and 32 is consistent with its use i
1 and 12. $ee idat 16:42-56, 17:19-25.) This term does not appear anywhere in tf
written description. The parties dispute whether this term is limited to American
Association of Motor Vehicle Administrators (“AAMVA”) codesSé¢eDef. Op. Br. at

26.)

® At the claim construction hearing, counsel for IDScan admitted that he was not in

udes

nt

nt

issuer

1).)

dium

ent

n claims

e

position to dispute that RAM or other volatile storage does not include treg&eDKt. # 49.)
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IDScan proposes that the court construe this term as “an identification number in

the range of 636000 to 636062 assigned by AAMVA to an issuing jurisdicti¢ah. at(

28.) According to IDScan, to convince the Patent Office that the written descriptio

-

addresses this term, the applicant noted that the description incorporates by reference

AAMVA standards that define the meaning of this term as “an identification numbeyr in

the range of 636000 to 636062 assigned by AAMVA to an issuing jurisdicti¢oh. at(
26-28.)
Intellicheck proposethat the court construe this term as “an identifier that

designates the issuing jurisdiction.” (PItf. Op. Br. a) 2&lthough the written

description does not mention this term, Intellicheck argues that the written description

discloses that certain identifiers can designate jurisdictiddsat(25.) For instance,
Intellicheck points outthe specification discloses that “[p]Jrogram segn@étretrieves
the jurisdiction identification (ID) and the code of the driver licer&avhich is a code
indicating the AAMVA assigned Jurisdiction Number .. ..” (623 Patent at 13:36-3
(emphasis in original).) Intellicheck notes that during prosecution the applicant cite
passage in the specification as support for “Issuer Identification Number,” thereby
demonstrating that an AAMVA Jurisdiction Number is one example of an Issuer
Identification Number. (PItf. Op. Br. at 25 (citing Hellerstein Decl. § 6, Ex. E (751
Paten File Hist.”) at 10-11).) Yet, according to Intellicheck, the applicant did not lin
Issuer Identification Number to this one example; rather the applicant also disclosg

generic jurisdiction identifier. Id. (citing '623 Patent at Table 2 elt. 112, Table 4 elt.

8

2d this

it

-

2d a

222, 9:9-18).)
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Intellicheck contends that the doctrine of claim differentiation also precludes
IDScan’s proposal. In particular, Intellicheck observes that several of the '751 Pat
dependent claims recite that the “format is an [AAMVA] format.” (‘751 Patent at 15
47 (claim 9); PItf. Resp. at 28¢e alsd751 Patent at 16:38-41 (claim 21), 16:63-65
(claim 25), 18:20-23 (claim 38).) Intellicheck argues that the relevant independent
claims, which contain the term at issue here, are presumptively broader and theref
limited to AAMVA numbers. (Pltf. Resp. at 23.) Finally, Intellicheck asserts that
extrinsic evidence indicates that this term is not limited to AAMVA numbers. This |
Intellicheck maintainsis a generic term used for “all manner of documents,” as indig

by “the international standard ‘ISO/IEC 7812 Identification Cards,” which notes thq

bnt’s

h:45-

ore not

erm,

rated

p use

of an issuer identification number for identification cards used in international exchiange.

(PItf. Op. Br. at 26 (citing Hellerstein Decl. 1 7, Ex. F (“ISO/IEC 7812-1") at 1).)

The court CONSTRUES this term as “a number that designates the issuing
jurisdiction.”

IDScan draws an erroneous conclusion from the prosecution history. During
prosecution the applicant cited an AAMVA document as support for the term Issue
Identification Number. Specifically, the applicant pointed to where the specificatiol
explains that “[p]Jrogram segmeB®6 retrieves the jurisdiction identification (ID) . . .
which is a code indicating the AAMVA assigned Jurisdiction Number.” (623 Pater
13:38-38 (emphasis in originabee’ 751 Patent File Hist. at 10-11.) The applicant th

linked Jurisdiction Number to Issuer Identification Number by citing to the AAMVA

=

—

t at

3%
S

ibes

document, which (1) is incorporated by reference in the specification and (2) desct
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Issuer Identification Number as a number that identifies an issuing jurisdicBeg.7%1
Patent File Hist. at 10-11; '623 Patent at 6:25-31; Yohannan Decl. (Dkt. # 40) 1 11
10 (“AAMVA Recommendations”).)

IDScan’s argument falters because it rests on the premise that the AAMVA
document defines the term Issuer Identification Number as being limited to a partic
series of numbers.SgeDef. Op. Br. at 26-27.) To the contrary, the AAMVA docume
makes clear that the series in question is the series of Issuer Identification Numbe
reserved for AAMVA members, not the entire universe of Issuer Identification Num
(SeeAAMVA Recommendations at 14 (“An application to ANSI [the American Natig
Standards Institute] requesting the issuance of a sequential block of sixty-three (63
Issuer Identification Number (IIN) for the membership of AAMVA was submitted or
August 11, 1992. On November 17, 1992, AAMVA received a reply from ISO [the
International Organization for Standardization] approving the request.”).) Thus, in
referencing the AAMVA document, the applicant provided a link between the
specification and the term “Issuer Identification Number” but did not limit that term
used in the claims to a particular series of numbers.

Furthermore, the remainder of the intrinsic evidence does not support the
conclusion—implicit in IDScan’s position—that the applicant limited the Invention’s

scope to reading and authenticating documents from AAMVA jurisdictions. For

® Nor does the reference in the specificatiofiJurisdiction Numbers assigned by
AAMVA” limit this term to AAMVA'’s particular series of 1INs.('623 Patent at 13:36-38Jhe
court concludes that language is merely a description of the preferred embodohent

Ex.

ular
nt

S
bers.
pnal
3)

as

limitation on the claim.See Alloc, In¢.342 F.3d at 1370.
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example, for each of the independent claims using “Issuer ldentification Number,”
'751 Patent contains dependent claims that reference AAMVA stand&@els751
Patent at 15:48~ (claim 9), 16:3811 (claim 21), 16:63-65 (claim 25).) Thus, claims
21, and 25 cover the method, storage medium, or device of independent claims 1,
22, respectively, where the referenced format is an AAMVA formidt) Claims 10,
30, and 39 cover the method, memory or device of those independent claims whet
issuing jurisdiction is a state of the United States or a province of Candlaat 15:48-
49, 17:14-15, 18:23-25.) Applying the doctrine of claim differentiation, the court
presumes that the relevant independent claims do not contain these limitations ang
refer to iterations of the Invention that are capable of reading and authenticating
documents issued in nWAMVA formats and by jurisdictions outside the United Sta
and CanadaSeeKarlin Tech., Inc.177 F.3d at 971-72.

Nevertheless, the court rejects Intellicheck’s attempt to define Issuer Identifi
Number as a generic “identifier” rather than a numb8eePItf. Op. Br. at 25.) Neithel
the intrinsic nor extrinsic evidence contains any support for that position, and the t¢
itself along with the ISO and AAMVA documents in the record indicate that an Issy
Identification Number is a numberS€elSO/IEC 7812-1 at 1; AAMVA
I

I

’ Subdivisions of th&nited States and Canadeke upAAMVA 's member
jurisdictions. SeeAAMVA Regions & Jurisdiction Maphttp://www.aamva.org/aamuagions-

the

9,

12, and

e the

J thus

les

cation

erm

er

andjurisdictionsmap/(last visited March 11, 2016).

ORDER 18



10

11

12

13

14

15

16

17

18

19

20

21

22

Recommendations at 14.) At the claim construction hearing, counsel for Intelliche
conceded this point.SeeDkt. # 49.}

4. checksum

The term “checksum” appears in claims 1 and 15 of the '623 Patent and clai

of the '416 Patent. ('623 Patent at 1533-17:16; '416 Patent at 17:12-14.) Althoug

C)
=

m 12

h

Intellicheck frames the dispute as concerning several longer phrases involving chgcksum

(seePItf. Op. Br. at 13-15), IDScan addresses itself only to the word “checksaa” (
Def. Op. Br. at 17; Def. Resp. at 11), and Intellicheck’s response confines itself to
word (seePItf. Resp. at 11-12). The remainder of the phrases that Intellicheck disc
appears not to be disputed; therefore, the court construes only the term “checksun
representative example of this term’s use comes from claim 1 of the '623 Patent:
A programmable apparatus for authenticating a document which embodieg
information comprising both human recognizable information and machine

recognizable coded information, said apparatus comprising:

Means for reading the information of said document into said
programmable apparatus;

Means for parsing said read information into jurisdictional segments
. wherein reference jurisdictional segments as included in said
reference license format each have predetermined values;

that

LUSSeS

n." A

8 In fact, at tle claim construction hearing, counsel for IDScan indicated that as long as

the court construes this term as a number, IDScan no longer disputes the rempautgads

Intellicheck’s proposed constructionSeeDkt. # 49.)
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Said means further directing the operation of said programmable
apparatus for determining whetherchecksum corresponding to
said human recognizable ones of said jurisdictional segments
matchesa corresponding referenadecksum from said machine
coded information and generating at least a verification signal if said
information . . . match[es] . . ..

(623 Patent at 15:14-39 (emphasis added).)

IDScan proposes that the court construe this term as “a digit representing the sum

of the correct digits in a piece of stored or transmitted digital data, against which |a
comparisons can be made to correct errors in the data.” (Def. Op. Br. at 17.) IDS
argues that “checksum” is a well-settled term in the computer arts; thus, IDScan’s
dictionary definition of this term is the appropriate constructiod. (¢iting online
versions of an Oxford Dictionary and the MacMillan Dictionary, an open-source on
dictionary).) According to IDScan, this definition also conforms to the meaning of {
word parts “check” and “sum” in the context of the computer afts) (

Intellicheck proposes that the court construe this term as falatietecting
tampering or alteration of information.” (PItf. Op. Br. at 14.) Intellicheck contends
the written description shows that a checksum is an error-checking mechanism thg

“helps to ‘determine][] if the data has been tampered with or altered after having be

ter

can

ine

he

that

1t

en

officially issued.” (d. at 14 (quoting '623 Patent at 11:35-37) (alterations in original).)

According to Intellicheck, the specification does not suggest that this mechanism i$

confined to a particular type of mathematical operatideh.) (Rather, the specification
“recites the term to mean a general error check,” which is consistent with dictionar

definitions contemporaneous with the '623 Pateld. (€iting Microsoft Dictionary88-
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89 (definition of checksum)).) Intellicheck argues that IDScan’s proposal is overly
specific in that it is limited to a digit using a particular type of mathematical
operation—addition. Id. at 15;see alsdItf. Resp. at 11-12.) Further, Intellicheck fat
IDScan for relying on a dictionary definition from 2015, wadtlerthe filing date of the
'623 Patent. (PItf. Op. Br. at 15; PItf. Resp. at 12.)

The court CONSTRUES this term as “a value that is used to test for tamperi
alteration of information and is calculated by sequentially combining the constituen
of a chunk of data with a series of arithmetic or logical operations

Outside of Table 5, the term “checksum” appears in only one portion of the
written description. That portion reads in total:

Program segmer804 loads the stored jurisdiction checksum and psic]

passes control over to program l08@6 having a first program segment,

that is, program segmeB808. The checksum determines if the data has
been tampered with or altered after having been officially issued.

Program segmenB08 performs the parity checksum on the track data

received from program segme3@4 and then passes control onto program

segmenB10 via signal patt838.
(623 Patent at 11:334 (emphasis in original).) This passage explains what a chec

does—it determines if data has been tampered with or altered—and that explanati

comports with the relevant claim languag8e€ idat 15:14-39.) Yet neither this

passage nor the relevant claim language offers any clue about what a checksum i$

Intellicheck sugges that the court should interpret the absence of further
explanation in the specification as an indication that the patentee used checksum |

generically to any mechanism for error checkin§eepPlItf. Op. Br. at 14 (“[The

Ilts

ng or

t parts

ksum

on

o refer
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specification] recites the term to mean a general error check.”).) Intellicheck then 1
IDScan’s proposal for lacking support in the intrinsic evidenSee (dat 15.)
Intellicheck neglects to address, however, whether this term has a more specific n
to those of ordinary skill in the relevant art. Moreover, Intellicheck’s citation to the
Microsoft Dictionaryindicates that this term is a specialized term that does have mg
to those of ordinary skill in the relevant art.

The 1997 edition of th®licrosoft ComputeDictionary, cited by Intellicheck,

defines checksum as follows:

A calculated value that is used to test data for the presence of errors that can

occur when data is transmitted or when it is written to a disk. The
checksum is calculated for a given chuildata by sequentially combining
all the bytes of data with a series of arithmetic or logical operations. After

the data is transmitted or stored, a new checksum is calculated in the samge

way suing the (possibly faulty) transmitted or stored data. If the two

checksums do not match, an error has occurred, and the data should be

transmitted again.

(Microsoft Dictionary88-89.) The specification shows that in the Patents-in-Suit a
checksum functions in a slightly different manner than as describedNtidrasoft
Dictionary definition. Specifically, in the Patents-in-Suit a checksum is used to dets
tampering with or alteration of information in a document, not errors in transmitting
or writing data to a disk.Se€623 Patent at 11:33-41.) Nevertheless, nothing in the
specification suggests that patentee intended for checksum to refer to any and all
mechanisms that can perform this function, rather than—in accordance with the on
meaning of checksum—a “value . . . calculated for a given chunk of data” by comb

constituent parts of the data “with a series of arithmetic or logical operations.”

aults

eaning

paning

Ct

data

dinary

ining
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(Microsoft Dictionary88-89);see Phillips415 F.3d at 1316 (“[T]he specification may
reveal a special definition given to a claim term by the patentee that differs from th
meaning it would otherwise possess.”).

On the other hand, the court finds insufficient support for IDScan’s proposal

checksum is limited to “a digit representing the sum of the correct digits in a piece

stored or transmitted digital data.” (Def. Op. Br. at 17.) IDScan pulls this definition
from non-technical online dictionaries accessed almost twenty years after the initig

application for the 623 PatentSée id. As such, IDScan’s definition is not persuasiye

evidence of the meaning of checksum to a person of ordinary skill in the art at the

the patent applicationSeePhillips, 415 F.3d at 1313Brookhill-Wilk 1, LLC v. Intuitive

Surgical, Inc, 334 F.3d 1294, 1299 (Fed. Cir. 2003) (refusing to consider dictionary

that a

of

time of

definitions that were “not contemporaneous with the patent”). Furthermore, IDScan’s

proposal is inconsistent with the intrinsic evidence. IDScan’s proposal covers only

checksums composed of “correct digits,” whereas the claim 1 contempktes¢h

checksum may be composed of some incorrect d8ee623 Patent at 15:14-39

(describing a means for “determining whether a checksum corresponding to said Human

recognizable ones of said jurisdictional segments matches a corresponding refere
checksum from said machine coded information and generating at least a verificati
signal if said information . . . match[es].”).)

In view of the specification and the contemporaneous definition from the

Microsoft Dictionary the court concludes that to a person of ordinary skill in the art

nce

on

at

the time of the '623 Patent application, the term checksum means “a value that is Used to
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test for tampering or alteration of information and is calculated by sequentially
combining the constituent parts of a chunk of data with a series of arithmetic or log
operations.?

5. means for reading the information of said document into said programm3
apparatus

This term is found in claim 1 of the '623 Patent and claim 1 of the '416 Pate
(623 Patent at 15:14-19; '416 Patent at 15:14-20.) The relevant portion of the '62
Patent reads: “A programmable apparatus for authenticating a document which ef
information comprising both human recognizable information and machine recogn
coded information, said apparatus comprisingeans for reading the infor mation of
said document into said programmable apparatus. . . .” (623 Patent at 15:14-19
(emphasis added).) The relevant portion of the '416 Patent reads: “A programma
apparatus for authenticating a document which embodies identification information
identified entity comprising both human recognizable information and machine
recognizable coded information, said apparatus comprisimegns for reading the
infor mation of said document into said programmable apparatus. ...” (‘416 Patent
at 15:14-20 (emphasis added).) The parties agree that this is a means-plus-functis
governed by 35 U.S.C. § 112, 1 &egJoint Statement at 8.) However, the parties
disagree about whether this term requires reading both human recognizable and n

recognizable information into the apparatuSedPlItf. Op. Br. at 18; Def. Op. Br. at 21

? At the claim construction hearing, IDScan’s counsel indicated that iD&ms not

ical

ble

it.

B

mbodies

zable

Dle

for an

DN term

nachine

N

have any objection to this construction of “checksuns&eDkt. # 49.)
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IDScan proposes that the court construe this term as “a digital scanner or it
equivalent, and one or both of a magnetic reader and a bar code scanner, or their
equivalent, for reading both human recognizable information and machine recogni
coded information into an apparatus.” (Def. Op. Br. at 23.) IDScan points out that
term the patentee uses the definite article “the” before “informatyen the only
possible antecedent basis for “the information” is the phrase in the preamble “infor
comprising both human recognizable information and machine recognizable codec
information.” See idat 22-23.) According to IDScan, such language shows that th
term requires reading both human and machine recognizable information into the
apparatus. See id.

Intellicheck proposes that the court construe this claim as having the functio
“reading information from the document into the apparatus” and the structure “a di
scanner or equivalent, a magnetic reader or equivalent, or a barcode scanner or
equivalent.” (PItf. Op. Br. at 18.) According to Intellicheck, five factors show the e

in IDScan’s proposal that this term requires reading both human recognizable and

vable

in this

mation

IS

pital

[ror

machine recognizable information into the apparatus: IDScan’s proposal (1) excludes a

preferred embodiment from the scope of the claims; (2) contradicts other uses of “
information” in the specification; (3) makes multiple dependent claims superfluous;
makes other dependent claims unworkable; and (5) is inconsistent with the examir
understanding of the term. (Pltf. Resp. a207see alsd’Itf. Op. Br. at 18-22.)
The court agrees with IDScan and CONSTRUES this terannasangplus-

function limitation in which the function is “reading both human recognizable

the

4)

er's
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information and machine recognizable coded information from the document into t
apparatus” and the structure is “a digital scanner or its equivalent, and one or both

magnetic reader and a bar code scanner, or their equivalent.”

of a

“When limitations in the body of the claim rely upon and derive antecedent hasis

from the preamble, then the preamble may act as a necessary component of the claimed

invention.” Eaton Corp. v. Rockwell IntCorp., 323 F.3d 1332, 1339 (Fed. Cir. 2003

see also C.R. Bard, Inc. v. M3 Sys., IA&7 F.3d 1340, 1350 (Fed. Cir. 1998) (“[A]

preamble usually does not limit the scope of the claim unless the preamble provides

antecedents for ensuing claim terms and limits the claim accordingly.”). Further, it

“well established that the definite article ‘the’ particularizes the subject which it pre

It is a word of limitation as opposed to the indefinite or generalizing force of ‘a’ or ‘an.

NTP, Inc. v. Research In Motion, Ltd18 F.3d 1282, 1306 (Fed. Cir. 2005) (quoting

S

cedes.

Warner-Lambert Co. v. Apotex Corf316 F.3d 1348, 1356 (Fed. Cir. 2003)). The phrase

“the information” in this term finds its antecedent basis in the preamble: “A

programmable apparatus for authenticating a document which embddresation

comprising both human recognizable information and machine recognizable coded

information . . ..” (‘623 Patent at 15:14-17 (emphasis added).) Without referring t
preamble, the reader would have no idea to what the definite phrase “the informati
refers. The preamble shows that this phrase refers to “information comprising botf
human recognizable information and machine razalple coded informatidrthat is

embodied in the document to be authenticatédl.a 15:14-19.)

ORDER 26
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Intellicheck dismisses this reference back to the preamble, arguing that the
patentee used “said,” not “the,” to designate the antecedent basis of t8aaBlItf( Op.
Br. at 20 n.4.) Thus, Intellicheck maintains that “the information in said document”
standalone suterm that refers back to “document” in the preamble, whereas “the
information” alone has no antecedent in the relevant clai®se id) The court finds
this argument unpersuasive. Moreover, even if Intellicheck is correct and “said
document,” not “the information,” is a reference back to the preamble, the “docume
the preamble is a document “which embodies information comprising both human
recognizable information and machine recognizable coded information.” (623 Pat
15:1417.)

In addition, examination of the latter part of claims 1 and 15 in '623 Patent
confirms that the claimed inventions must read both human recognizable informati
machine coded information. Both of these claims encompass a means for “detern
whether a checksum corresponding to selected human recognizable ones of said
jurisdictional segments matches a corresponding reference checksum tfonashine
coded information.” (‘623 Patent at 15:33-39, 17:1-6.) This claim language refers
to “human recognizable information and machine coded information” in the preami
and requires that both types of information have already been read into the appars
checksums derived from both types of information can be compabee.i¢. see also

id. at 15:14-17, 16:48-52.)

Sa

2nt” in

ent at

pn and

lining

back
Dle

Itus so

Intellicheck makes five arguments why the court should reject this interpretation.

First, Intellicheck argues that this interpretation excludes a preferred embodi®eat.

(
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PItf. Op. Br. at 18-19 (citinyitronics Corp, 90 F.3d at 1583-84 (rejecting a construct
where “a preferred (and indeed only) embodiment would not fall within the scope @
patent claim”).) Intellicheck finds the preferred embodiment in question in the follo
language in the written description: “The information given in Table 2 is read into {
CPU 12 via signal path82 or 86.” (623 Patent at 6:189 (emphasis in original).)
Table 2 lists the information on the document (in this case a driver license), signal
82 runs from the digital scanner (which reads human recognizable information) an
signal path 86 runs from the bar code reader and the magnetic scanner (which rea
machine recognizable coded informationpeé idat 4:21-34, 5:48-6:16, Fig. 1.)
Intellicheck argues that use of the disjunctive “or” means that the apparatus need |

both types of information.SgePItf. Op. Br. at 19.)

The court rejects this argument. To begin, Intellicheck’s reading of the writte

description is not the only reasonable one. The relevant passage could be read to
that some of the information in the license makes its way to the CPU via the digita
scanner while some makes its way to the CPU via the bar code reader or magneti
scanner. $e€623 Patent at 6:18-19.) The patentee’s use of “paths” rather than “p:
suggests this interpretation is more appropridid) Further, even if Intellicheck is
correct that this passage discloses an embodiment that naesermith types of
information, the court cannot alter the plain meaning of this term to include all aspsg
eachdisclosed embodimentCf. Chef Am., Inc. v. Lamb-Weston, Ji858 F.3d 1371,

1374 (Fed. Cir. 2004) (“[Clourts may not redraft claims, whether to make them ops

ion
f the
wing

he

path

d

not use

14

n

mean

hth”

bcts of

rable

or to sustain their validity. . . . Where, as here, the canons of claim construction cit
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[the plaintiff] are inapposite, and we must construe the claims based on the patent
version of the claim as he himself drafted it.” (internal quotation marks omitted)).
Intellicheck next argues that the written description defines théesab“the

information in said document” to mean either or both human recognizable and maq

recognizable information(SeePItf. Op. Br. at 19-20.) Intellicheck points out that “the

digital scanneB0, the magnetic read8@, and the barcode scanrdgrare each capable

of reading the information on the identification card.” (‘623 Patent at 4:21-23 (emp

in original); seePlItf. Op. Br. at 19-20.) Intellicheck ends the quotation there, omitting

that these devices “are each capable of reading the information on the identificatio
.. that is routed to these reading devices.” (‘623 Patent at 4:21-24.) The court reg
passage as a whole to mean that each device is capable of reading the informatio
toit. (See id. So read, this passage reveals nothing about whether more than one
these devices must be used to practice the described embodiment. It certainly dog
show that the patentee defined “the information in said document” to mean “either
recognizable information or machine recognizable information or both.”

At the claim construction hearing and in its letter brief, Intellicheck advanced
another version of this argument—that “the information” refers only to information {
Is stored on the identification document in both human recognizable and machine
recognizable formats.S€eDkt. # 49; PItf. Letter Br. at 1.) In making this alternate

argument, Intellicheck relies on the same selective quotation from column four of t

specification that the court discussed abo%eePItf. Letter Br. at 1 (citing '623 Patent

be’s

chine

v

hasis

n card .

1ds this

N routed
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=S not
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at 4:21-23).) That passage provides no more support for this alternate argument t

does for the argument Intellicheck made in its initial briefing.

For its third argument, Intellicheck turns to the doctrine of claim differentiatign.

(SeePItf. Op. Br. at 20-21.) Intellicheck argues that claim 22 of the '416 Patent is
superfluous under IDScan’s proposed constructi@ee (dat 20.) Claim 22 recites
selecting two devices from a list of four to perform the “reading” function of this ter
(416 Patent at 18:1-4.) Intellicheck argues that this claim cannot be narrower thai
1 if, as under IDScan’s proposal, claim 1 already requires two devices in order to r
both types of information.SeePItf. Op. Br. at 20.) Intellicheck’s argument fails,

however, because IDScan’s proposal requires two or three devices while claim 22

requires only two.See Kraft Foods, Inc. v. Int'l Trading C@03 F.3d 1362, 1368 (Fed.

Cir. 2000) (“[T]hat the claims are presumed to differ in scope does not mean that 6
limitation must be distinguished from its counterpart in another claim, but only that
least one limitation must differ.”}’ Intellicheck also invokes the doctrine of claim
differentiation with respect to claim 14 of the '416 PateSeePltf. Op. Br. at 20-21.)
That argument fails because claim 14 depends on claim 4, not on claim 1, and cla

does not contain the term at issue heB&ee{d16 Patent at 15:58-16:13, 17:19-22.)

19 At the claim construction hearing and in its letter brief, Intellicheck also pointed
that IDSan’s construction would render impossible some combinations that claim 22 allo
(SeeDkt. # 49; PItf. Letter Br. at 1-2.) For example, claim 22 would permit the readiagsmo
be a magnetic reader and a bar code. (See '416 Patent-dt)18JdScan’s construction
prohibits that combination because that combination does not allow for reading human
recognizable information.SeePItf. Letter Br. at 2.)This argument fails to persuade the cour
that Intellicheck’s construction is correct.nyAincorsistency involving claim 22 of the 416
Patent cannot overcome the clear language of the term at issue here and the claiohstiatv

han it

mn.

1 claim

pad

very

at

m4

\VS.

term is found.See Chef Am., Inc358 F.3d at 1374.
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Intellicheck’s fourth argument relies on claim 2, in the '623 PatedeeKItf. Op.
Br. at 21.) That claim recites: “The programmable apparatus according tdlclaim
wherein said information of said document is encrypted.” ('623 Patent a#i3:42-
(emphasis in original).) Intellicheck argues that human recognizable information ig

encrypted and therefore under IDScan’s proposal claim 2 is unwork&deRI{f. Op.

not

Br. at 21.) The court rejects this argument for two reasons. First, Intellicheck provides

no support for its assertion that human recognizable information cannot be encryp
(See id. Second, as discussed above, not requiring the reading of human recogniz
information in claim 1 makes claim 1 itself unworkable because claim 1 contempla
checksum derived from the human recognizable information.

Finally, Intellicheck cites to the prosecution history of the '623 Patent and ar
that the patent examiner understood this term not to require reading both human
recognizable information and machine recognizable informati®aeHellerstein Decl.
1 5, Ex. D (623 Patent File Hist.”) at 2.) The cited portion of the prosecution histg
a document in which the examiner rejects this term as disclosed by three prior art
references. See id). Intellicheck argues that these prior art references disclosed reg
only machine recognizable information and therefore the examiner must have und
this term as encompassing only a single magnetic rea8eePIff. Op. Br. at 21.) The
court has reviewed the cited portion of the prosecution history and finds that it is n
sufficiently clear or probative to overcome the intrinsic evidence discussed above.
exact manner in which the examiner found that the three prior art references disclc

this term is not clear, and therefore the examiner’s opinion on the meaning of this {

red.
rable

[es a
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ry is

ding

brstood

Dt
The
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erm is
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not clear. $e€623 Patent File Hist. at 2.) Further, even if the court adopts
Intellicheck’s interpretation of the examiner’s reasoning, the fact remains that the R
Office issued the '623 Patent with this term still in it. Intellicheck does not provide
enough of the prosecution history for the court to determine what the examiner ulti
concluded about the meaning of this téfm.

The parties do not dispute any other aspects of this term. Accordingly, the ¢
construes this term as proposed by IDScan.

6. means for determining whether said document includes a license format
corresponding to a reference license format

This term appears in claims 1 and 15 of the 623 Patent and claim 1 of the ’4
Patent ('623 Patent at 15:20-23, 16:56-59; '416 Patent at 15:21-24.) A representa
example of its use comes from claim 1 of the '623 Patent: “A programmable appa
for authenticating a document . . . said apparatus comprisingieans for deter mining
whether said document includes a license for mat corresponding to a reference
license format based on a comparison between said read information and said refg
license format . . ..” (‘623 Patent at 15:14-23 (emphasis added).) The parties agr
thisis a 35 U.S.C. § 112, { 6 means-plus-function term and that the function is
“determining whether the document includes a license format corresponding to a

reference license format based on a comparison between the read information ang

1 For instance, the examiner might ultimately have concludedtt@ahree prior art
references did not disclose this term because this term requires multijpie réavices in order

Patent

mately

ourt

116
tive

ratus

rence

pe that

| the

to read both human recognizable and machine recognizable information.
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reference license format® (Joint Statement at 5; PItf. Op. Br. at 11.) However, the]

disagree about what structure corresponds to that function.

~

IDScan proposes that the court construe the structure of this term as “a conputer

whose actions are directed by the algorithm specified in Table 4 of the '623 and '4

Patents, or equivalent structure.” (Def. Op. Br. at 14.) According to IDScan, the

specification makes ci that program subroutine 148—which is depicted in Figure 4A

laid out in Table 4, and described in columns eight through ten of the written
description—provides the structure for accomplishing the function of this t&ee id.
at 11-13; '623 Patent at Fig. 4Aable 4, 8:6410:18.) IDScan argues that undgmMS
Gaming, Inc. v. International Game Technolp)84 F.3d 1339 (Fed. Cir. 1999), the
algorithm disclosed in Figure 4A and Table 4 is therefore the structure correspond
the function for this term. SeeDef. Op. Br. at 13-14.)

Intellicheck proposes that the court construe the structure of this tean as “
processor that executes program segments 148 and 154 and equivalents, and opt

executes program segments 150 and 152 and equivalents.” (PItf. Op. Br. at 11.)

According to Intellicheck, IDScan’s proposal erroneously incorporates structure not

needed to perform the claimed functio®eé idat 12-13.) For instance, the program

segments in Table 4 include segments for decrypting data, for displaying and stori

12|DScan’s opening brief indicated th&Scanwould contest functiorseeDef. Op. Br.
at 1114 (indicating that IDScan’s proposed function is “determining whether a dotisne
blank and/or invalid”)); however, IDScan states in its responsive brief that it nerldisputes
Intellicheck’s proposed function (Def. Resp. at 5 n.1 (“IDScan.net does not take idsue w

ng to

onally

-

g

Intellicheck’s identification of the claiedfunction for this claim element.”)).
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error message information, and for using jurisdiction keggead.; Pltf. Resp. at 5.)
Intellicheck asserts that none of these actions fall within the function “determining
whether the . . . license format correspond[s] to a reference license format.” (Ptlf.
at 12-13; PItf. Resp. at 4-6.)

Intellicheck argues that the doctrine of claim differentiation further supports

Op. Br.

excluding decryption and jurisdiction keys because dependent claims in the '623 Hatent

(claims 2 and 11) contain these limitationSe¢PItf. Op. Br. at 12; '623 Patent at 15:42-

46.) In addition, the latter portions of the claims in which this term appears recite
displaying verification signals; therefore, Intellicheck mainta@gmsgr messages should
not be a part of the term in question her@eePltf. Op. Br. at 13 (citing '623 Patent at
15:41, and '416 Patent at 15:42, 15:49).) Intellicheck also faults IDScan’s proposg
leaving out essential structure insofar as Table 2's reference to “tracks” suggests 4
limitation to data from magnetic stripes, whereas the specification makes clear tha
Invention can also function with digital scanner and/or a barcode scanner. (PItf. R
6.) Finally Intellicheck argues that the specification indicates a computer is not
necessary to perform this function; rather, a processor is sufficldnat 8-4.)

The court adopts the parties’ agreed construction of function and most aspe

IDScan’s proposed construction of structure. Once the court identifies the functior

| for

=

[ the

esp. at

cts of

in a

meansplus-function limitation, the court must then identify the corresponding structure

in the written descriptionSee Med. Instrumentation & Diagnostics Corp. v. Elekta A

344 F.3d 1205, 1210 (Fed. Cir. 2003). This structure must be linked to the functio

B
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recited in the clan. See B. Braun Med., Inc. v. Abbott Lali®4 F.3d 1419, 1424 (Fed.

Cir. 1997).

As an initial matter, the court notes that the specification supports Intelliched
assertion that this claim requires only a processor, not a comp8tsPRIff. Resp. at 3-
4.) Although the specification refers to performing the Invention on a computer, th
specification repeatedly equates the term “computer” to a “CPU” or central process
unit (see’'623 Patent at Fig. 1, 3:188, 1466-15:1), and teaches that the Invention ca
used with various programmable apparatuses that are not personal computers, su
police cars, at check points, and in vending machses iflat 15:5-9).

The court agrees with IDScan regarding the remainder of the structura. “In
meansplus-function claim in which the disclosed structure is a computer, or
microprocessor, programmed to carry out an algorithm, the disclosed structure is 1
general purpose computer, but rather the special purpose computer programmed |
perform the disclosed algorithfimWMS Gaming, Inc. v. Int'| Game Tech84 F.3d
1339, 1349 (Fed. Cir. 1999). In other words, “[a] computglemented meanglus-
function term is limited to the corresponding structure disclosed in the specificatior
equivalents thereof, and the corresponding structure is the algdrittantis Corp. v.
Ericsson, Inc.417 F.3d 1241, 1253 (Fed. Cir. 2005).

As IDScan explains in its bries¢eDef. Op. Br. at 11-13), the only structure in
the written description that corresponds to the claimed function is the algorithm lal

as program subroutine 148, which is laid out in Table 4 and depicted in Figur&dé.

k's

D

5ing
n be

ch as in

10t the

o

and

eled

(

ned in

'623 Patent at Fig. 4A, Table 4, 7:35-62, 8:64-10:22.) This algorithm is also explai
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a more generalized form in as part of Figure 3 and Tabl8&e idat Fig. 3, Table 3,

7:35-62;see also idat 3:49 (explaining that Figure 3 is a “flow diagram of the overa

operation of the programmable apparatus” whereas Figure 4A “illustrates one of the four

primary program subroutines making up the overall operation illustrated” in Figure

7:41-44.) Intellicheck appears to concede this characterization of the written desc

3),

ription

but resists IDScan’s proposal on the basis that the algorithm in Table 4 incluges som

steps not corresponding to the claimed structugeeRItf. Op. Br. at 12 (identifying
program routine 148 as directly relating to the claimed functsa®) alsoPItf. Resp. at 4
(citing Micro Chem., Inc. v. Great Plains Chem. C194 F.3d 1250, 1258 (Fed. Cir.
1999));Micro Chem, 194 F.3d at 1258 (“The statute does not permit limitation of a
meansplus-function claim by adopting a function different from that explicitly reciteq
the claim. Nor does the statute permit incorporation of structure from the written
description beyond that necessary to perform the claimed function.”). On this basi
Intellicheck attempts to excise some steps of program subroutine 148.

The courtrejectsintellicheck’s attempt to pick and choose which parts of
subroutine 148 are within the claimed structure. The cases most helpful to Intellicl
areHarris Corp. v. Ericsson, Inc417 F.3d 1241 (Fed. Cir. 2005), dddiversity of
Pittsburgh v. Varian Medical Systems, |61 F. App’'x 934 (Fed. Cir. 2014). In both
these cases, the Federal Circuit confronted a compupemented meanglus-function

limitation and construed the corresponding algorithm at a high level of gene&sdity.

Harris Corp, 417 F.3d at 1254 (omitting some aspects of the disclosed algorithm not

1 in

o

neck

necessary to perform the claimed functidgijv. of Pittsburgh561 F. App’x at 941
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(limiting the algorithm to its broadest description and declining to include more det;
iterations). These cases would seem to require the result that Intellicheck seeks;
however, in both cases, the Federal Circuit based its broad construction on indicat
the written description that the excluded aspects of the algorithm were optional ste
See Harris Corp.471 F.3d at 1254 (“Aspects of this algorithm can vary based on
implementation, as the specification implies. For example, the algorithm need not
applied to ‘an eight-ary PSK transmission scheme’; this is an ‘illustration of the dffe
[the] thus-far described decision process as applied’ to such a transmission schemn
same ‘decision process’ could be applied to another type of transmission scheme.
(alteration in original) (internal citations omittedYniv. of Pittsburgh561 F. App’x at
941 (noting that the patent “specifically states” that the additasactof the
algorithm were “merelymplementationsand that other implementations were also

possible (emphasis in original)). Here, the court discerns nothing in the written

description showing that the steps of program subrodd®eare variable or merely ong

of multiple possible implementation.Program subroutine 148 is the only algorithm

13|n attempting to refute this statement, Intellicheck relies on the followinggassom
the specification: “The CPW2 under the direction of its computer programs, to be more fu
described with reference to FIGBand4, routes the information of the identification cag]
preferably encrypteds to be described hereinafter, via signal patto the decrypter routine

40.” (623 Patent at 4:47-51 (italics added; bolding in originedgPItf. Resp. at 4-5; Dkt. # 49;

see alsd623 Patent at 6:18-22.) Program subroutine 148 includes a decryption step, yet
according to Intellicheck, the above passage shows that “e@merypnd the corresponding
decryption) is merely a preferred but not required activity.” (PItf. Reégp5asee'623 Patent a
Fig. 4, Table 4, 9:30-34ee alsd623 Patent at 7:40-43.) The court disagrees with Intellichg
interpretation of the specification. The above-quoted passage refers taiencoyphe
information on the identification documenSeg623 Patent at 4:47-51.) Program subroutin

hiled

ions in

ps.

be

pCt O

e. The

L4

ly

[
bck’s

11%

148, in contrast, appears to refer to decryption of the stored reference inform3@geial. &t
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disclosed in the written description for performing the claimed function. UNN&S

Gaming program subroutine 148 is therefore the corresponding structure for this term.

Seel84 F.3d at 1349.

To resist this result, Intellicheck resorts to the doctrine of claim differentiatiof

—

(SeePItf. Op. Br. at 12-13; PItf. Resp. at 5-6; Dkt. # 49.) That doctrine, however, dpes

not help Intellicheck here. Although the court may employ the doctrine of claim

differentiation in construing a means-plus-function term, that doctrine cannot overrjde the

statutory mandate of 35 U.S.C. § 112, 18@¢e Wenger Mfg., Inc. v. Coating Mach. Sys.,

Inc., 239 F.3d 1225, 1233-34 (Fed. Cir. 2001). Thus, if the specification discloses pnly
one structure to perform the claimed means, the court cannot disregard aspects of that

structure in construing a means-plus-function term merely because those same aspects

also appear in dependent claingee Laram Corp. v. Rexnord, Inc939 F.3d 1533,

1538 (Fed. Cir. 1991) (“Aneansplus-function limitation is not made open-ended by the

presence of another claim specifically claiming the disclosed structure which undeflies

the means clause or an equivalenthait structure.”). Accordingly, the court
CONSTRUES this term as having the function “determining whether the document
includes a license format corresponding to a reference license format based on a

comparison between the read information and the reference license format” and the

structure “a processor whose actions are directed by the algorithm specified in Table 4 of

the 623 and '416 Patents, or equivalent structure.”

9:15-34;see also idat 7:35-43.) As such, the passage on which Intellicheck relies does not
show that the encryption implicit in program subroutine 148 is optional.
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7. A programmable apparatus for authenticating a document AND authentid
authentication, authenticate

ating,

The term “A programmable apparatus for authenticating a document” appears as

the opening phrase in the preamble of claim 1 of the '623 Patent and claim 1 of thé
Patent. ('623 Patent at 15:14-15; '416 Patent at 15:14-15.) The term “authenticats
“authenticating” or “authentication”) appears in claims 1 and 15 of the '623 Patent;

claims 1, 4, and 24 of the '416 Patent; and claims 18 and 19 of the '067 Patent. ('

Patent at 15:14, 16:48; '416 Patent at 15:14, 15:58, 18:9; '067 Patent at 16:9, 16:19.

These instances of the shorter term either overlap with the longer term or use
“authenticate” in a manner consistent with its use in the preambles of claim 1 in the
and '416 Patents. The court begins with the shorter term.

a. authenticating, authentication, authenticate

IDScan proposes that the court construe this term as “determining or
determination that a document, or its contents, or identification criteria contained tk
or a jurisdiction identification is invalid, fraudulent and/or tampered with using a
hierarchical process comprising a license format conformance check and a jurisdig
format conformance check (Def. Op. Br. at 16.) According to IDScan, the
specification and prosecution history describe only one possible meaning for
“authenticate”: using a hierarchical computer process involving several subroutine
determine whether a document is invalid, fake, or tampered withat(14-16.)
Considering that intrinsic evidee,|IDScan argues, “it is axiomatic that the terms

‘authenticate’ and ‘authenticating’ should be construed as IDScan proptdest 16.)

2 '416

2" (or

P '623

nerein,

tional

sto
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IDScan asserts that these terms “could mean almost anything if not construed in li
their use in” the specification and prosecution histotg.) (

Intellicheck proposes that the court construe this term as “verifying,”
“verification,” or “verify.” (PItf. Op. Br. at 8. Intellicheck argues that the specificatio

makes clear that “authenticate” means verify. For instance, the summary of the in

ght of

N

vention

explains that the “present invention is directed to an authentication system that vefifies

the contents of documents, such as driver licenses.” ('623 Patent at 2:46-48; PItf.

Op. Br.

at 9.) Intellicheck contends that the prosecution history confirms this interpretation of

“authenticate.” (PItf. Op. Br. at 9 (citing Hellerstein Decl. | 2, Ex. A (’623 Patent Rros.

Hist.”) at 6 (applicant describing the invention as “using a hierarchical verification
process”).) According to Intellicheck, IDScan’s proposed construction amounts to
attempt to import limitations from the preferred embodiments and from a non-limiti
description in the prosecution historyd.{

The court CONSTRUES “authenticate” (and, with corresponding endings,
“authentication” and “authenticating”) as “verify the authenticity of.” IDScan relies
heavily on the fact that its proposal conforms to the only embodiments disclosed ir
specification for authenticating a documertse¢Def. Op. Br. at 14-16.) However,
“[tlhe number of embodiments disclosed in the specification is not determinative of
meaning of disputed claim terms. . . . [A]n accused infringer cannot overcome the
presumption’ that a claim term takes on its ordinary meaning simply by pointing to

preferred embodiment or structures or steps disclosed in the specificatelaflex, Inc.

an

the

the

heavy

the

take

v. Ficosa N. Am. Corp299 F.3d 1313, 1327 (Fed. Cir. 2002). Instead, “claim termg
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on their ordinary and accustomed meanings unless the patentee demonstrated an
deviate from the ordinary and accustomed meaning of a claim term [a] by redefinir
term or [b] by characterizing the invention in the intrinsic record using words or
expressions of manifest exclusion or restriction, representing a clear disavowal of
scope.” Id. “Absent such clear statements of scope, [the court is] constrained to fo
the language of the claims, rather than that of the written descriplidrat 1328.
IDScan fails to direct the court to either an express redefinition of this term @
words or expression of manifest exclusion or restriction that support IDScan’s proqg
See idat 1327-28. IDScan points out that in the abstract the patentee explained th
is a primary object of the present invention to provide an authentication system to
authenticate driver licenses that are coded with machine readable information con

to AAMVA standards.” (‘416 Patent at 2:24-27; Def. Op. Br. at 14.) The court fails

intent to

g the

claim

low

r any
osal.

at “[ilt

forming

to

see how this broad statement could qualify as a clear statement of scope that support’s

IDScan’s proposed definition. Further, just a few lines below the above-quoted
statement, the patentee describes the invention more broadly as “directed to an

authentication system that verifies the contents of documents, such as driver licen

5€S.

(416 Patent at 2:42-44ee also idat 2:45-48 (“The authentication system comprises a

programmable apparatus that verifies the contents of the document embodying bo
human recognizable and machine recognizable coded information.”).)

The portion of the '623 Patent’s prosecution history to which IDScan cites
likewise fails to provide any clear statement of scope that supports IDScan’s positi

IDScan points to correspondence wherein the applicant responds to a rejection of
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on the basis of anticipation by prior arSegDef. Resp. at 10 (citing '623 Patent Pros
Hist.'* at 6).) This correspondence shows the applicant discussing the invention in
that conforms in some respects to IDScan’s proposal; however, nowherealoes th
applicant discuss the term authenticate, let alone define it or make any clear statet
restricting its scope.Sg€623 Patent Pros. Hist. at 6.) As such, IDScan fails to shoy
that the applicant used “authenticate” in any sense other than its plain and ordinar,
meaning.See Teleflex, Inc299 F.3d at 1327-28.

Webster'sdefines authenticate part as“to establish convincingly as accurate
true, real, or genuine.Webster's Third New International Dictionaiy}6 (2002)see
also id. (also defining authenticate as “to verify to the origin of”). Further, the
specification shows that the Patents-in-Suit use authenticate as a synonym of veri
(416 Patent at 2:42-48 (“The present invention is directed to an authentication sys
that verifies the contents of documents, such as driver licenses. The authenticatio
system comprises a programmable apparatus that verifies the contents of the docl
embodying both human recognizable and machine recognizable coded informatiof
Webster'sdefines verify, in partas“to confirm the truth or truthfulness of . . . to confif
or establish the authenticity or existence diVebster's Third New International

Dictionary 2543. Nothing in the Patents-Sut indicates that authenticate—or verify—

14 IDScan includes in its supporting materials the same portion of the '623'®aten
prosecution history that the court previously cited as Exhibit A to the Helfedsgelaration.

a way

ments

p

y.
tem
n
iment
1.").)

m

(CompareYohannan Decl. T 6, Ex.\sith Hellerstein Decl. § 2, Ex. A.)
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Is used other than in this ordinary sense. As such the court construes this term as
the authenticity of.”

b. A programmable apparatus for authenticating a document

IDScan argues that this preamble language is limiting and also a means-plu
function term. (Def. Op. Br. at 16-15.) IDScan urges the court to construeait as “
computer whose actions are directed by the algorithms specified in Tables 4 and 5
'623 and '416 Patents, or equivalent structure, for determining whether a documen
identification criteria contained therein is invalid, fraudulent, and/or tampered with.]
(Joint Statement at 3.) According to IDScan, all independent claims in the '623 an
Patents recite an apparatus for authenticating or a method for authenticating or
authentication, and these authentication preamble limitations give meaning to the
respective claims as a whole and therefore should be given patentable weight. (D
Br. at 16-17.)

Intellicheck counters that this preamble language is not limiting and requires
construction. (Joint Statement at Rather, Intellicheck arguedis language is merely
a highlevel preamble description that identifige claim elements that follow; it is not
limitation on the claims. (PItf. Op. Br. at 10-11.) According to Intellicheck, IDScan
attempting to incorporate every claim limitation from the body of the claim into one
phrase in the preambleld(at 11.) Intellicheck asserts that this approach is improps
and will only serve to confuse the juryld.j

The court rejects IDScan’s proposal to construe this preamble langsiage

meansplus-function limitation on the claims. To begin, IDScan’s opening brief con

“verify

of the

tor

d 416

ef. Op.

no

S

’r

[ains
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only two sentences on this subjecieé€Def. Op. Br. at 16-17.)The first simply quotes
the relevant preambles, and the second then concludes, “Each of these preamble
‘authentication’ limitations gives meaning to the respective claims as a whole, and
therefore, should be given patentable weight.” (Def. Op. Br. at 16-17 (G&ngElec.
Co. v. Nintendo Co., Ltd179 F.3d 1350, 1361-62 (Fed. Cir. 1999) Hadsten Mfg.
Corp. v. Cleveland Golf Cp242 F.3d 1376, 1380 (Fed. Cir. 2001)).) This argument

inadequately briefednd thus not properly before the cousee United States v. Great

Am. Ins. Co. of N.Y738 F.3d 1320, 1328 (Fed. Cir. 2013) (“It is well established that
arguments that are not appropriately developed in a party’s briefing may be deemed
waived: (citing SmithKline Beecham Corp. v. Apotex CpA39 F.3d 1312, 1320 (Fed|

Cir. 2006))). Furthermore, the court sees no indication that the preamble laaguage

issue “breathes life and meaning into the claim{3]Gen. Elec. C9.179 F.3d at 1361.

S

L4

Instead, the preamble languagerely describethe purpose and intended use of what is

15 At the claim construction hearing, counsel for IDScan argued that once somger
in a preamble is limiting, the entire preamble is limitin§edDkt. # 49.) Thus, according to
IDScan, if in construing disputed term No. 5 (“means for reading . . .”) the court firtdsf pfze
preamble of claim 1 of the '623 Patent is limiting, the court must to find that all of thatigee
is limiting and adopt IDScan’s proposed construction of “programmable apparatus for
authenticating a document.’S€e id. The court asked IDScan for authority to support this
theory. Gee id. IDScan wasinable to cite any authority at the time but after the hearing
provided the court with the following five citation8ell Communications Research, Inc. v.
Vitalink Communications Corp55 F.3d 615, 620-21 (Fed. Cir. 1995); Manual of Patent
Examining Procedures § 2111.¢3tney Bowes, Inc. v. Hewld®ackard Co,. 182 F.3d 1298,
1305 (Fed. Cir. 1999Eaton Corp. v. Rockwell International Coy323 F.3d 1332, 1339 (Fed
Cir. 2003); andPacing Technologies, LLC v. Garmin Internatignal 8 F.3d 1021, 1023 (Fed.
Cir. 2015). The court has reviewed the cited material and is not persuaded thatantdxsit
mandates application of the haadefast rule that IDScan referenced at the claim constructi

g

1524

hearing. Accordingly, the court rejects IDScan’s angat.
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claimed below.See Corning Glass Works v. Sumitomo Elec. U.S.A, 868.F.2d 1251
1257 (Fed. Cir. 1989). Accordingly, the court DECLINES TO CONSTRUE this terf
8. first circuitry at said first location for receiving the information read from tf

driver license and determining whether the read information read compol
with said predetermined format

This term appears in claim 1 of the '067 Patent. That claim reads in its entir
Apparatus comprising:

an information reader at a first location for reading information from
a driver license issued by an issuing jurisdiction, said information having a
predetermined format corresponding to said jurisdiction; and

first circuitry at said first location for receiving the infor mation
read from the driver license and determining whether the read
information read comports with said predetermined format, said first
circuitry also outputting the information read to a remote location for
further processing, said remote location being connected to fissid
location via a signal path.

(067 Patent at 14:63-15:7 (emphasis added).) The parties dispute whether this is

8 112, 1 6 means-plus-function limitation and, if so, what the scope of the structure

(SeePltf. Op. Br. at 22-24; Def. Op. Br. at 23-26.)

IDScan proposes the court find this term to be means-plus-function term ang
construe it asd computer whose actions are directed by the algorithm specified in
4 of the '067 Patent, or equivalent structure, or a computer whose actions are dire
the algorithm specified in Table 5 of the '067 Patent, or equivalent structure, eithern
which [is] used for determining whether read information comports with a predeter
format.” (Def. Op. Br. at 26.) According to IDScan, this term fails to recite sufficiet

definite structure and recites function without reciting structure for performing that

mn.

ne

ety:

a

-a.

)
[able
cted by
of
mined

ntly
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function. Gee idat 25.) IDScan characterizes this term as a mere nonce word tha

as a surrogate for the word “medngSee id)

[ acts

Intellicheck disputes that this term is a means-plus-function term and argueg that

no construction is needed. (PItf. Op. Br. at 22.) According to Intellicheck, the term does

not recite “means for” and therefore there is a rebuttable presumption that it is not

meansplus-function limitation. $ee idat 22-23.) Intellicheck argues that IDScan has

not overcome that presumptiorSee id. Pltf. Resp. at 20-21.) Further, Intellicheck

asserts that this term recites sufficiently definite structuseeRItf. Op. Br. at 23-24.)

a

The court rejects IDScan’s proposal and DECLINES TO CONSTRUE this tegrm

because IDScan has not met its burden to show that this term fails to recite sufficient

structure or recites function without reciting sufficient structure for performing that
function. Further, Federal Circuit case law indicates that claim limitations that recit
circuitry along with its function generally have sufficient structure to avoid being m¢
plus-function limitations.

Under Federal Circuit precedent, if a disputed claim term does not employ tf
word “means,” a presumption arises that the term is not a means-plus-function tert
Williamson v. Citrix Online, LLC792 F.3d 1339, 1348-49 (Fed. Cir. 2015). The

challenger can rebut that presumption by demonstrating that a person of ordinary

ea

cans-

e

m.

skill in

the art would not understand the term to have sufficiently definite meaning as a name for

structure.See idat 1349. The challenger must demonstrate that, to a person of ord
skill in the art, the term fails to recite sufficiently definite structure or else recites fu

without reciting sufficient structure for performing that functiad.; Apex Inc. v.

nary

nction
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Raritan Computer, In¢.325 F.3d 1364, 1373 (Fed. Cir. 2003) (“We next must determine

whether Raritan has shown that the limitation, as understood by one of ordinary skKill in

the art, demonstrates that the claim term fails to recite sufficiently definite structure or

else recites a function without reciting sufficient structure for performing that functipn.”).

“In the absence of sufficient evidence, the presumption stadgsex 325 F.3d at 1373
This term does not contain the word “means.” (‘067 Patent at 14:63-15:7.)

such, the court presumes that the term is not a means-plus-function limitdien.

Williamson 792 F.3d at 1348-49. The burden is therefore on IDScan to show that

term, as understood by one of ordinary skill in the art, fails to recite sufficiently defi

As

this

nite

structure or else recites a function without reciting sufficient structure for performing that

function. See Apex325 F.3d at 1373.

IDScan falls considerably short of meeting its burden. In its opening brief,
IDScan spends approximately two pages discussing this isSaeDéf. Op. Br. at 23-
25.) IDScan devotes almost all of that discussion to reciting case law, particularly
Federal Circuit’'aNilliamson decison. (See id. At the end of that recitation, IDScan
offers only two sentences regarding the “first circuitry term”:

The term “first circuitry” in claim 1 of the ‘607 Patent can fair [sic] no

better than the term “module” Williamson In both caseshe employed

term is a nonce term that provides absolutely no definition of structure,
merely acts as a surrogate for the term “means,” and depends entirely of
the recited function to provide definition of the corresponding structure.

(Id. at 25.) These remarks are conclusory and fail to demonstrate that this term dd

recite sufficiently definite structure or recites a function without reciting sufficient

structure for performing that function. On this basis alone, the court rejects IDSca

the

es not
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proposal and declines to construe this term as a means-plus functiorsesgmpex325
F.3d at 1373Core Wireless Licensing.A.R.L. v. LG Elecs., IndNo. 2:14-CV-0911-
JRG-RSP, 2015 WL 6956722, at *17 (E.D. Tex. Nov. 9, 2015) (“Though Defendan
provide attorney argument that ‘circuitry’ is a nonce word, Defendants have not po
to persuasive evidence that the term ‘circuitry’ does not connote structure to one s
in the art.”).

Furthermore, the court notes that the Federal Circuit has on three occasions

confronted a “circuit” or “circuitry” term and found that such terms recites sufficient

structure.See Linear Tech. Corp. v. Impala Linear Co3¥9 F.3d 1311, 1320-21 (Fed.

Cir. 2004) (“We hold that because the term ‘circuit’ is used in each of the disputed
limitations of claims 1, 44, 55, and 57 of the 178 patent with a recitation of the
respective circuit’s operation in sufficient detail to suggest structure to persons of
ordinary skill in the art, the ‘circuit’ and ‘circuitry’ limitations of ¢l claims are not

meansplus-function limitations . . . .")Apex 325 F.3d at 1373 (“[I]t is clear that the

ts

nted

killed

p ==

term‘circuit,” by itself connotes some structure. In the absence of any more compglling

evidence of the understanding of one of ordinary skill in the art, the presumption that

8112, 1 6 does not apply is determinativeMgss. Inst. of Tech. & Elecs. For Imagingj,

Inc. v. Abacus Softward62 F.3d 1344, 1355-56 (Fed. Cir. 200@)he claim language

here too does not merely describe a circuit; it adds further structure by describing the

operation of the circuit. The circuit’s input is ‘appearance signals’ produced by the

scanner; its objective is to ‘interactively introduce[e] aesthetically desired alteratiors into

said appearance signals’; and its output is ‘modified appearance signals.” (alterati
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original)). The term here, though less detailed than thosm@&ar TechnologyApex

andMassachusetts Institytalso recites a circuitry and describes its operatiSec (067

Patent at 14:63-15:7 (“[F]irst circuitry at said first location for receiving the information

read from the driver license and determining whether the read information read co
with said predetermined format, said first circuitry also outputting the information rq
a remote location for further processing . . . .").)

IDScan argues in its responsive brief that the court shouldfiatbsence of
sufficient structure because this term contains less detail than the terms at issaarir
Technology (SeeDef. Resp. at 16-20.) IDScan also points out that the plaintiffs in {
cases presented evidence such as dictionary definitions and expert testimony that
Intellicheck has not presented her8eé id. With respect to the differences in detail,
court finds nothing in the case law to suggest that the level of detail here mandate:
different result than ihinear TechnologyApex andMassachusetts InstituteNor does
the absence of dictionary definition or expert testimony persuade the court to side
IDScan. The above cited cases contain multiple definitions of circuit that those co

relied on in finding that the circuit terms recited sufficient struct@ee, e.gLinear

mports

bad to

hose

the

with

Urts

Tech. Corp.379 F.3d at 1320. Moreover, even disregarding those definitions would not

cause the court to alter its decision. IDScan bears the burden to rebut the presum
against applying 8 112,  cee Apex325 F.3d at 1373. Because IDScan has prese
nothing but unsupported and conclusory argument, Intellicheck need not bolster th

presumption with evidenceSee id.

ption
nted

e
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Intellicheck asserts that this term needs no construction, and IDScan does n
any conguction other than its proposed § 112, § 6 construction. The court rejects
IDScan’s proposal because IDScan has failed to carry its burden to demonstrate t
term fails to recite sufficient structure. The court therefore declines to construe thij

9. a jurisdiction discriminator engine adapted to determine and authenticate
lurisdiction

This term appears in claim 24 of the '416 Patent. The entirety of that claim
as follows:

A programmable apparatus for authenticating an identification document of
an individual comprising:

a reader adapted read [sic] information from said identificat
document;

a processor under the control of software including:
a jurisdiction discriminator engine adapted to determine
and authenticate a jurisdiction that originated said
identification document using said information; and
a comparator adapted to compare segments of said
information to a predetermined acceptance criteria and
generate a result; and

a reporting device adapted to provide results of said
comparator.

(416 Patent at 18:9-23 (emphasis added).) The parties disagree about whether th
meansplus-function term and, if it is such a term, what the proper structur&esPf.

Op. Br. at 26-28; Def. Op. Br. at 28-29.) In addition, Intellicheck proposes a constt

about which IDScan offers no argument or commenta&geRItf. Op. Br. at 26-27; Def).

Op. Br. at 28-29; Def. Resp. at 21-22.)

ot offer

nat this

5 term.

a

eads

isis a
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IDScan proposes that the court find this term to be a means-plus-function te
construe it as “a computer whose actions are directed by the algorithms specified
Tables 4 and 5 of the 416 Patent, or equivalent structure, used to determine whet
document or identification criteria contained therein is all three of invalid, frauduler
tampered with.” (Def. Op. Br. at 29.) According to IDScan:

It is beyond dispute that the phrd'selapted to determine and authenticate

a jurisdictiori constitutes functional language.In order to ascertain

whether such functional language should control and mandate treatment o

the entire term as a meapksisfunction term, the patent specification must

be consulted to identify what, if any, jurisdiction discriminator engine
structure is disclosed therein.This exercise is dait accompli since

“jurisdiction discriminator engiriedoes not appear even once in the ‘416

patent witten description. The utter absence of any disclosure of

jurisdiction discriminator engine leaves no room to treat the full term as
anything but a means-plus-function term.
(Id. at 28-29 (citingWilliamson 792 F.3d at 1350, as support for IDScan’s implicit
theory that the absence of a putative structural term in the specification rebuts the
presumption that 8 112, 1 6 does not apply).)

Intellicheck argues that this term is not a means plus function term and shou
construed as “software capable of discriminating between jurisdictions to determin
issuing jurisdiction and verifying contents of the document according to the determ
jurisdiction.” (PItf. Op. Br. at 26.) According to Intellicheck, the specification disclg
that the Invention runs on operating programs residing on a CPU that comprise a {
of program segmentsld() Intellicheck asserts that because those components cart

the particular steps of the Invention, it follows that the “engine” is software running

processor. I¢l. at 26-27.) Thudntellicheck argueghe claim term is directed to

rm and
n
her a

tor

i
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software that is capable of discriminating between jurisdictiolus.a(27.)

Furthermore, Intellicheck contends that the court should construe “adapted to determine

... ajurisdiction” to mean determining the issuing jurisdiction, and should construe

“adapted to . . . authenticate a jurisdiction” consistently with the term “authenticate
suprg to mean verifying the contents of a document according to the determined
jurisdiction. (d.)

The court ADOPTS Intellicheck’s proposed construction. Although the
specification does not contain the term “jurisdiction discriminator engine,” Intelliche
accurately describes how the specification maps onto this term and supports
Intellicheck’s proposed constructionSee idat 26-27 (citing '623 Patent at Fig. 4A,
6:32, 6:46-48, 9:36-43, 10:66-11:43).) Moreover, beyond arguing for a means-plu
function construction, IDScan has offered no opposition to Intellicheck’s proposed

construction. $eeDef. Op. Br. at 28-29; Def. Resp. at 21; Dkt. # 49.)

L4

ck

U7
1

The court rejects IDScan’s proposal for the same reasons as with the previgus

term. This term does not contain the word “means” ('416 Patent at 18:9-23); there
rebuttable presumption arises that this term is not means-plus-function limitaeen.
Williamson 792 F.3d at 1348-4%Rather than offering evidence or even case author
rebut this presumption, IDScan again puts forward only conclusory asserSaedef.

Op. Br. at 289; Def.Resp. at 21.) IDScan appears to argue that the presumption

automatically rebutted because the putative struettite “discriminator engine”—does$

not appear in the specificationSgeDef. Op. Br. at 28-29.) According to IDScan,

fore, a

ty to

S

Williamsonsupports this principle.Sge id(citing Williamson 792 F.3d at 1350).) The
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court, however, finds no such principleWilliamson Moreover, IDScan presents no
evidence to explain to the court how a person of ordinary skill in the art would
understand this term and why that person would find that this term recites insufficig
structure. $ee id. Def. Resp. at 21.) The court therefore finds that IDScan has failé
meet its burden to rebut the presumption that this is not a means-plus-functiosésr|
Apex 325 F.3d at 1373.

IV. CONCLUSION

For the foregoing reasons, the court rules as follows:

(1) the court DECLINES TO CONSTRUE “human recognizable”;

(2) the court CONSTRUES “jurisdiction keys” to meanfbrmation identifyng
locations on one or more storage media where jurisdiction segments are
stored”;

(3) the court CONSTRUES “Issuer Identification Number” to mean “a numbsg
that designates the issuing jurisdiction”;

(4) the court CONSTRUES “checksum” to mean “a value that is used to test
tampering or alteration of information and is calculated by sequentially
combining the constituent parts of a chunk of data with a series of arithm
logical operations”;

(5) the court CONSTRUES “means for reading the information of said docun
into said programmable apparatus” as a means-plus-function limitation

wherein the function is “reading both human recognizable information an

2Nt

2d to

n.

=

—n

or

ptic or

hent

machine recognizable coded information from the document into the
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I

I

I

I

I

apparatus” and the structure is “a digital scanner or its equivalent, and or
both of a magnetic reader and a bar code scanner, or their equjvalent

(6) the court CONSTRUES “means for determining whether said document
includes a license format corresponding to a reference license format bas
a comparison between said read information and said reference license 1
as a meanplus-function limitation wherein the function is “determining
whether the document includes a license format corresponding to a refer
license format based on a comparison between the read information and
reference license format” and the structure is “a processor whose actions
directed by the algorithm specified in Table 4 of the '623 and 416 Patent
equivalent structure”;

(7) the court CONSTRUES “authenticate” to mean “verify the authenticity of’
DECLINES TO CONSTRUE “A programmable apparatus for authenticati
document™

(8) the court DECLINES TO CONSTRUE “first circuitry at said first location f
receiving the information read from the driver license and determining wh

the read information read comports with said predetermined format”; and

e or

s5ed on

ormat”

ence
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(9) the court CONSTRUES *“a jurisdiction discriminator engine adapted to

determine and authenticate a jurisdiction” to mean “software capable of

discriminating between jurisdictions to determine an issuing jurisdiction and

verifying contents of the document according to the determined jurisdictig

Dated this 28tlday ofMarch, 2016.

O\t £.90X

JAMES L. ROBART
United States District Judge

n.
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