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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ANTONIO DEWAYNE HILLIARD,
Case No. 2:15-cv-00541-KLS

Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
application for disability insurece benefits. Pursuant to 283.C. § 636(c), Federal Rule of
Civil Procedure 73 and Local Rule MJR 13, theiparhave consented to have this matter hex

by the undersigned Magistrate Judge. After reingvihe parties’ briefs and the remaining

record, the Court hereby finds that for the reas®t forth below, defendant’s decision to deny

benefits should be reversed and this mateuld be remanded for further administrative
proceedings.

FACTUAL AND PROCEDURAL HISTORY

On April 17, 2012, plaintiff filed an applicatidor disability insurance benefits, allegin
disability as of February 1, 2013ee Dkt. 7, Administrative Recor(fAR”) 17. That application
was denied upon initial administrative rewi on June 25, 2012, and on reconsideration on

September 21, 2013eeid. A hearing was held before administrative law judge (“ALJ”) on
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March 14, 2013, at which plaintiff, representedcoynsel, appeared and testified, as did a la
witness and a vocational expeste AR 39-77.

In a decision dated September 26, 2013, theddtdrmined plaintiff to be not disabled
See AR 17-34. Plaintiff's requegor review of the ALJ’s decision was denied by the Appeals
Council on February 13, 2015, making that decisienfinal decision of the Commissioner of
Social Security (the “Commissioner3ee AR 1; 20 C.F.R. § 404.981. On April 6, 2015,
plaintiff filed a complaint in this Court sekelg judicial review ofthe Commissioner’s final
decision.See Dkt. 1. The administrative record wéled with the Court on June 12, 2088e
Dkt. 7. The parties have completed their briefiagg thus this matter is now ripe for the Court
review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for further administrative proceedings becausefihéerred: (1) in failing to find plaintiff's
ankylosing spondylitis to be a segampairment; (2) in evaluaiy the medical opinion evidenc
from Julie A. Hodupp, M.D., Dan V. Phan, M.and Robert Hander, M.D.; (3) in discounting
plaintiff's credibility; (4) in rejecting the lawitness evidence in the record; (5) in assessing
plaintiff's residual functional capacity (“RFC”); and (6) in finding plaintiff to be capable of
performing other jobs existing significant numbers in the national economy. For the reaso
set forth below, the undersigned agréesALJ erred in regard to issuds, (2), (4), (5), and (6)
and therefore in determining plaintiff to het disabled. According| the Court finds that
defendant’s decision to deny bene§tswuld be reversed on this ts|sind that this matter shou
be remanded for further administrative proceedings.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld
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the Court, if the “proper legal standards¥b@deen applied by the Commissioner, and the
“substantial evidence in the recordaaghole supports” that determinatidtoffman v. Heckler,

785 F.2d 1423, 1425 (9th Cir. 1986¢e also Batson v. Commissioner of Social Security Admin.,

359 F.3d 1190, 1193 (9th Cir. 200@grr v. Sullivan, 772 F.Supp. 522, 525 (E.D. Wash. 1991

(“A decision supported by substantial evidence widlyertheless, be selides if the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Services, 839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantewnce as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971) (citation
omitted);see also Batson, 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrdcord.”). “The suliantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is
required.”Sorenson v. Weinberger, 514 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler, 749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch, 438 F.2d 920, 921 (9th Cir. 1971).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson, 514 F.2dat 1119 n.10.
ORDER - 3
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l. The ALJ's Step Two Determination

Defendant employs a five-step “sequentialaation process” to determine whether a
claimant is disabledsee 20 C.F.R. § 404.1520. If the claimanfasind disabled or not disabled
at any particular step thereofgtdisability determination is made that step, and the sequenti
evaluation process end&e id. At step two of the evaluationquess, the ALJ must determine
an impairment is “severe.” 20 C.F.R. § 404.1520irApairment is “not severe” if it does not
“significantly limit” a claimant’'s mental or physal abilities to do bsic work activities. 20
C.F.R. 8 404.1520(a)(4)(iii), (c¥ee also Social Security Riing (“SSR”) 96-3p, 1996 WL
374181 *1. Basic work activities are those “abiliteasl aptitudes necessary to do most jobs.’
C.F.R. § 404.1521(b); SSR 85- 28, 1985 WL 56856 *3.

An impairment is not severe only if the eviderestablishes a slight abnormality that h
“no more than a minimal effect on an imdiual[’]s ability to work.” SSR 85-28, 1985 WL
56856 *3;see also Smolen v. Chater, 80 F.3d 1273, 1290 (9th Cir. 1998)ckert v. Bowen, 841
F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that his “impairments or their
symptoms affect [his] ability tperform basic wik activities.” Edlund v. Massanari, 253 F.3d
1152, 1159-60 (9th Cir. 2001Jidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1998). The step t
inquiry described above, however, ideaminimis screening device used to dispose of ground
claims.See Smolen, 80 F.3d at 1290.

At step two in this case, the ALJ found piif had severe impairments consisting of
degenerative disc disease, an affectigoier and an organic mental disordee AR 19.

Plaintiff argues the ALJ erred failing to also find his ankylosing spondylitis to be a severe

impairment . The Court agrees. Dr. Phan exachiplaintiff in mid-April 2013, and assessed him

with significant physical functiondimitations based at least part on a diagnosis of ankylosin
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spondylitis.See AR 434-42. Dr. Hodapp, plaintiff's treaty physician, also dgnosed plaintiff
with that condition in early Novemb@012, and again in early January 2052 AR 393, 409).
She also found plaintiff had sidiant physical functional limitzons in late April 2013, based
in part on the presence of sacroffitis shown on an MRSee AR 427-32, 450.

The record, therefore, contains substdmvadence indicating plaintiff's ankylosing
spondylitis has had more thaml@minimis impact on his ability tperform work-related tasks,
and therefore constitutes a severe impairmerferi2lant argues there is no credible evidence
that plaintiff was significantlyimited by ankylosing spondylitis # was not already accounted

for in the ALJ’s assessment of his RFC. As pistussed, however, theadwation reports of Dr.

Hodapp and Dr. Phan provide that credible ewigein addition, as discussed in greater detall

below, both physicians assessed significanttfanal limitations neither adopted by the ALJ n
validly rejected by her. Accomdgly, the Court finds the ALJ’s error here was not harmless e
though the ALJ did not find plairftidisabled at step two, babntinued with the sequential

disability evaluation procesSee Stout v. Commissioner, Social Security Admin., 454 F.3d 1050,

1055 (9th Cir. 2006) (error harmlessere it is non-prejudicial to @imant or irrelevant to ALJ’S

ultimate disability conclusionBurch v. Barnhart, 400 F.3d 676, 682 (9th Cir. 2005) (any errar

by ALJ in failing to consider plaintiff's obesity atep two harmless, because ALJ did not err
evaluating plaintiff's impaiments at later steps).

. The ALJ’s Evaluation of th#edical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidencgee Reddick v. Chater, 157 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record iscooiclusive, “questions of credibility and

2 |t appears “[t]he hallmark of ankylosing spondylitissiacroiliitis,” or inflammation of the sacroiliac (SI) joints,
where the spine joins the pelvis.” http://wwwmignih.gov/Health_Info/Ankylosing_Spondylitis/.
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resolution of conflicts” are sdiethe functions of the ALJSample v. Schweiker, 694 F.2d 639,
642 (9th Cir. 1982). In such cases, “the ALJ’'s conclusion must be uph&dyan v.
Commissioner of the Social Security Admin., 169 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the dingal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdRedtick, 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsId. The ALJ also may draw inferences
“logically flowing from the evidence Sample, 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bowen, 881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingfasons for rejectg the uncontradicted
opinion of either a treating or examining physiciasster v. Chater, 81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oragmining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'1d. at 830-31. However, the ALJ “need not discal$®vidence presented” to him g

her.Vincent on Behalf of Vincent v. Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984) (citation

omitted) (emphasis in original). The ALJ must only explain why “significant probative evidence

has been rejectedld.; see also Cotter v. Harris, 642 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker, 732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
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those who do not treat the claimasge Lester, 81 F.3d at 830. On the other hand, an ALJ ne¢
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholeBatson v.
Commissioner of Social Security Admin., 359 F.3d 1190, 1195 (9th Cir. 2004ge also Thomas

v. Barnhart, 278 F.3d 947, 957 (9th Cir. 2002pnapetyan v. Halter, 242 F.3d 1144, 1149 (9th
Cir. 2001). An examining physician’s opinion is “dletil to greater weigtthan the opinion of a
nonexamining physicianl’ester, 81 F.3d at 830-31. A non-examining physician’s opinion m
constitute substantial evidencéitfis consistent withother independent ewadce in the record.”

Id. at 830-31Tonapetyan, 242 F.3d at 1149.

A. Dr. Hodapp

In regard to the opinion evidea from Dr. Hodupp, the ALJ found:

On April 22, 2013, Julie Hodapp, M.D., opththat the claimant was capable
of lifting 10 pounds occasionally; standiand/or walking for one hour at a
time, with a break after 20 minutesidasitting for one hour at a time. She
opined that the claimant could sitaal of three hours in an eight-hour
workday; stand a total of three hoursaim eight-hour workday; and walk a

total of two hour in an eight-hour wialay. She noted that the claimant
changes positions in order to avoidrpancluding laying and resting, but she
did not clearly state thahe thought the claimant had a medical necessity had
[sic] to do these things. Dr. Hodapp stated that the claimant could occasionally
push and pull and reach overhead biktg, and stated that he could
frequently finger and feel bilaterally. bddition, she opined that the claimant
could occasionally operatslateral foot controleind occasionally balance,
stoop, and climb ramps and stairs. Sheegithat the claimant should never
kneel, crouch, crawl, or climb laddeasd scaffolds. Further, Dr. Hodapp
opined that the claimant should newrk around unprotected heights,

moving mechanical parts, or vibratioShe opined that the claimant could
occasionally operate a motor vehicle, be exposed to humidity and wetness, be
exposed to pulmonary irritants, and be exposed to extremes of temperature.
Further, Dr. Hodapp noted that the olaint’s pain medication affected his
concentration and cognition, but shd dbt provide audnction-by-function
assessment of his concentration aognition abilities (12F. The undersigned
accords some weight to this opinion, ifesas it is consistent with [the]

residual functional capacity describeddir. However, the objective medical
evidence is consistent with the claimaeing capable [of] performing work at
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the light exertional level, rather than the sedentary level. For instance,

consistent work at the light exertiodalel, although the claimant has some

limitations in his cervical and lumbarnge of motion at times, his strength is

intact, sensory examinations are intact, and his gait is more often than not

unremarkable (see e.g. 3F/4, 10, 24; 4AFIRF/12; 13F/2). Yet, as described

in Finding Number 10 below, even if the claimant were limited to sedentary

work, he would be able to perform othebs available irsignificant numbers

in the national economy.
AR 30-31. Plaintiff argues the ALJ did not offedidareasons for discouimg the opinion of Dr.
Hodapp here. The Court agrees.

As noted above, the ALJ declined to adopt aegd to change positions in order to avq
pain, because Dr. Hodapp did not clearly stagetBbught plaintiff had a medical necessity to
so. As asserted by plaintiff, this is an @asonable interpretation Bf. Hodupp’s opinion. Whilg

Dr. Hodapp did state plaintiff “cimges positions to avoid pain -yiag/resting,” she also clearly

indicated that she believed plafhtiould only sit, stand and walkif@a total of one hour at a tim

each, and that plaintiff “needs a break after 20 min[utes]” in regard to standing and walking.

428. Read together, these comments show Dr. bt plaintiff would need to take a break
every 20 minutes when not sittirgand every hour when sittinge¢ id.) — which certainly at thg
very least implies a need to change positions at those times.

Whether Dr. Hodapp actually believed plaintiff@ineeded to lay down and/or rest wh
changing positions, or was merely indicating what plaintiff generally does when taking a b
is not entirely clear. That sn issue more appropriately adssed on remand. But given that tk
ALJ did not include a need to change positiongpdake breaks other than “normal breaks”
her assessment of plaintiff's RF&€ AR 22), it is clear she rejectéldat aspect of Dr. Hodapp’

opinion, which was error for the reasons just disaliséevas also error for the ALJ to reject D

% The ALJ did not define what she meant by normal breaks. Presumably, though, this does not inotytectiks
every 20 minutes or even every hour.
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Hoddap’s statement that plaintiff's pain medioas “affect his concentration/cognition” (AR
432), on the basis that she “did not provideracfion-by-function assessntéof those abilities
(AR 30), given that the section of the evaluafiorm where she included that statement did n
require such detaibée AR 432). To the extent the ALJ fodmr. Hodapp’s statement unclear
ambiguous, she should have re-contacted her.

Lastly, the ALJ erred in rejéiag Dr. Hoddap’s opinion to the &t it limited plaintiff to
less than the light exertional work level on the basis that despite the presence of some ba
of motion limitation at times, the record also @néd findings of intacstrength and sensation
and unremarkable gait. It is unclear, however, tloevALJ came to the conclusion that the lat
findings were more determinative of plaintiffisnctional capabilities thathe abnormal range @
motion findings. In addition, asstiussed above Dr. Hodapp basezllimitations sk assessed &
least in part on an MRI demonstrating the presence of sacr@@#\R 429, 450.

While it may turn out to be that the generallyrmal strength, sengat and gait findings
the ALJ relied on are a better indicator of pldiist physical functionakcapabilities given his
diagnosed impairments, the ALJ offered no reallenaxplanation as to why her interpretation
of the medical evidence in the record shouldveigh that of Dr. Hoddap, plaintiff's treating
physician. As such, the Court agrees with gitiithat the ALJ improperly substituted her own

lay opinion for that of Dr. HodappSee Gonzalez Perez v. Secretary of Health and Human

* The ALJ’s duty “to fully and fairly develop the record andassure that the claimant’s interests are considered”

triggered where the evidence in the record is ambiguoug eedlord is inadequate to allow for proper evaluation
that evidenceTonapetyan v. Halter, 242 F.3d 1144, 1150 (9th Cir. 2001) (citations omitted). The Commissione
own regulations further provide that when evidence veckirom a medical source is inadequate to determine
whether a claimant is disabled, that source will be re-caudotseek additional evidence or clarification when t
source’s report contains an “ambiguibat must be resolved” or “does maintain all the neasary information.”
20 C.F.R. 8 404.1512(e)(1).

® Although it is true as the ALJ pointed out that the voceti expert testified that there were other, sedentary jo
available that an individual with plaintiff's limitations could do if he were limited to saedgmtork, as discussed in

greater detail below neither the ALJ's RFC assessment nor her hypothetical questions contain all ofdhalfung
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Services, 812 F.2d 747, 749 (1st Cir. 1987) (ALJ may not substitute own opinion for that of
physician);McBrayer v. Secretary of Health and Human Services, 712 F.2d 795, 799 (2nd Cir.
1983) (same)Whitney v. Schweiker, 695 F.2d 784, 788 (7th Cir. 1982) (ALJ may not base

decision on “his own expertise” and should avoommenting on meaning of clinical findings

without supporting medicaxpert testimony).
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B. Dr. Phan
With respect to the opinion of Dr. Phan, the ALJ found:

On April 16, 2013, consultative evaluator Dr. Phan opined that the claimant
could sit up to six hours cumulatively am eight-hour workday; stand and/or
walk up to six hours cumulatively in &mght-hour workday; and lift and carry
50 pounds occasionally and 25 pounds retulate opined that the claimant
should avoid frequent bending, stooping, twisting, and turning until his neck
and back pain were treated and stable @pined that the claimant’s ability to
push and pull heavy amounts was limited due to his complaints of neck and
back pain. He opined that the claimaatlld work with small objects and files
frequently (13F/2-3). In additiomn a medical source statement checkbox
form, Dr. Phan opined that the claimaould sit for one hour at a time

without interruption, stantbr 30 minutes at a timeithout interruption, and
walk for 30 minutes at a time withounterruption. He opined that the

claimant could frequently reach ahdndle bilaterally, and occasionally push
and pull bilaterally. He opined that the claimant could occasionally stoop,
kneel, crouch, crawl, and climb. Hikeckbox responses indicate that he
believed the claimant could frequéy work around moving machinery,
operate a motor vehicle, work[]anmoadl humidity and wetness, and work
around vibration (13F/4-9). The undensed accords some weight to Dr.
Phan’s opinion because it is generally consistent with his findings upon
examination of the claimant. Althougihe claimant has some limitations in

his cervical and lumbar range of motiantimes, his examinations in his
treatment records indicate that his stréngtintact, and higait is more often
than not unremarkable (see e.g. 3F/4, 10, 24; 4F/30; 10F/12,;
13F/2).[][However, the residutunctional capacity desibed herein does not
limit the claimant’s reaching, handling, and fingering because the claimant’s
sensory examinations, grip strengipper extremity strength, and range of
motion in his wrists are unrematia upon examination (see e.g. 13F/2,
3F/4). In addition, the residual funatial capacity described herein further
limits the clamant to work at the light exertional level, in order to

limitations Dr. Hodapp found that the ALJ improperly rejects AR 21-22, 71-74. The Court thus disagrees w
defendant that this error was harmless.

ORDER - 10
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accommodate the credible degree of his subjective complaints.
AR 30. Plaintiff argues, and the Court once moneeas, that the ALJ eran failing to properly
explain why she did not adoptalsitting, standing and walkirgnitations Dr. Phan found. This
is because the ALJ did not provide sufficiently specific reasons for rejecting them. Indeed,

noted the ALJ found Dr. Phan’s opinion to be gahg consistent with his examination finding

as just

12

Further, although the ALJ agamoted the generallgormal strength, sensation and gait findings,

she offered no explanation as to why those findmgg have been sufficietd reject the sitting,
standing and walking limitationdut not others, such a@sose on stooping, kneeling, crouching
crawling, and climbingSee id. The only limitations the ALJ did sgifically reject due to normal
clinical findings were those regting reaching, handling and fingerirfgge id. Given this lack of
clarity in the ALJ’s reasoning, éhCourt is unable to uphold hejaetion of the sitting, standing
and walking limitations assessed by Dr. Phan.

C. Dr. Hander

Plaintiff also challenges the ALJ’s reliancetbe opinion of Dr. Hander, with regard to
which the ALJ found:

.. . [S]tate agency medical consult&ubert Hander, M.D., opined that the
claimant could lift 20 pounds occasially and 10 pounds frequently; stand
and/or walk about six hosiin an eight-hour workdagnd sit about six hours
in an eight-hour workday. He opiti¢hat the claimant could frequently
balance, stoop, kneel, crouch, crawldalimb ramps and stairs. He opined
that the claimant could occasionallynab ladders, ropes, and scaffolds. Dr.
Hander opined that the claimant coolttasionally reach overhead bilaterally
due to history of neck pain and degetwe disc disease. In addition, he
opined that the claimant should avo@hcentrated exposure to extreme cold,
vibration, and hazards (3A). The statemgy medical consultant opined that
the claimant did not meet the duratbnequirements of the Regulations
(3A/7). The undersigned accords little weighthe assertion that the claimant
did not meet the durational requirerhdmecause evidence received at the
hearing level indicates otherwise.erandersigned accords significant weight
to the state agency medical consultanhimpi because it is consistent with the
imaging studies and objective findings examination in the record. Although

ORDER - 11
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the claimant has some limitations irs fervical and lumbar range of motion

at times, his strength is intaand his gait is more often than not

unremarkable (see e.g. 3F/4, 10, 2430FA0F/12; 13F/2). However, the

residual functional capacity describeddir limits the claimant’s postural

activities further in order to accommod#te credible degree of his subjective

complaints and objective findings durihgs physical consultative evaluation

(13F).
AR 29 (internal footnote omitted). The Court agred$ plaintiff that the ALJ erred in giving
significant weight to Dr. Hander’s opinion, whigving less weight toéhat of Dr. Hodapp. As
discussed above, the ALJ failed to provide vedid@sons for rejecting the latter physician’s mo
restrictive limitations, which are largely the sammasons the ALJ offedefor giving significant
weight to Dr. Hander’s opinion, namely thengeally normal clinical findings concerning
strength, sensation and gait i ttecord. Further, as plaintgbints out Dr. Hodapp not only is
his treating physician — wheres. Hander is a non-examiningmsultative physician — but she
also is a specialist in an area much moreeatjoelated to plaintiff's spinal impairments and
associated limitations than Dr. Rider, who is an eye specialiSee Benecke v. Barnhart, 379
F.3d 587, 594 n.4 (9th Cir. 2004) (greater defergoen to opinion of sgcialist about medical
issues related to his or heearof specialty). For these reasons, the ALJ improperly relied or

opinion of Dr. Hander.

1. The ALJ’s Evaluation of the Lay Witness Evidence in the Record

Lay testimony regarding a claimant’s symp®"“is competent evidence that an ALJ m

take into account,” unless the ALJ “expressly datees to disregard such testimony and give

reasons germane to each witness for doinglssi's v. Apfel, 236 F.3d 503, 511 (9th Cir. 2001).

In rejecting lay testimony, the ALJ need niedhe specific records long as “arguably

germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea

link his determination to those reasons,” antistantial evidence supports the ALJ's decision|
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Id. at 512. The ALJ also may “draw inferendegically flowing from the evidence.Zample,
694 F.2d at 642.

With respect to the lay witnessiégnce in the record, the ALJ found:

At the hearing, the claimant’s wife, Mika Hilliard provided the following

testimony. Ms. Hilliardestified that the claimamas to lie down quite often.

She testified that he has difficultittsrg, standing, and concentrating. She

said he cannot bend, cook, clean, otadmdry. In addition, she testified that

he has changed emotionally. Ms. Hilliardtteed that if the claimant tries to

do an activity, he experiences increapath. She stated that he distances

himself from his family when he is in a lot of pain, his motivation has

decreased, and he is more emotional thensed to be. The undersigned has

considered Ms. Hilliard['s] statem&s) but accord them limited weight.

Although her testimony isssentially consistentitir the testimony of the

claimant, the undersigned notes that steahfinancial interest in the outcome

of the case. Accordingly, the undersigrggves more weight to the objective

evidence in the record.

AR 31-32. Plaintiff argues the ALJ failed to gigermane reasons forj@eting Ms. Hilliard’s
testimony here. Again, the Court agrees.

Citing Gregor v. Barnhart, 464 F.3d 968, 972 (9th Cir. 2006), defendant argues an A
may properly consider the closdatonship between a claimamathe lay witness, as well as
the possibility that the witness might be infheed by the desire to help the claimantBince v.
Astrue, 557 F.3d 1113 (9th Cir. 2009), however, thatNiCircuit reiterated its position that
“friends and family members in a position to eb& a claimant’s symptoms and daily activitig
are competent to testify as to [his or] her conditidéd.’at 1116 (quotindpodrill v. Shalala, 12
F.3d 915, 918-19 (9th Cir. 1993). The CouriApipeals noted its prior decision@regor, but
nevertheless went on to find the ALJ ernedejecting the lay witness testimonyBnuce on the
basis of that witness’s closelationship with the claimangee id. Most recently ivalentine v.

Commissioner of Social Security, 574 F.3d 685 (9th Cir. 2009), furthermore, the Ninth Circuit

stated that “evidence that a specffipuse exaggerated a claimant’s symptonasder to get
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access to his disability benefits, as opposed itoglen ‘interested party’ in the abstract, might

suffice to reject that spouse’s testimonyl’ at 694 (emphasis in original).

The ALJ in this case pointed to no evidence in the record that Ms. Hilliard exaggerated

plaintiff's symptoms to get accesshis disability benefits dhat her testimony was suspect for
any reason other than the fact thaé had a close relationship wlaintiff. As such, the Court

finds the ALJ improperly rejected Ms. Hilliasltestimony on this basis. Defendant argues the

[

ALJ properly rejected tit testimony for another proper reasthat she was giving more weigh
to the objective medical evidence in the record ftue that where there is a conflict between
the medical evidence and a lay witness’s testiyn this constitutes a valid basis for discounting
that testimonySee Baylissv. Barnhart, 427 F.3d 1211, 1218 (9th Cir. 2005). An ALJ, however,
may not — as the ALJ appears to have done hedeseolint in general the value of lay testimony
in comparison to objective medical evidence.” Saley v. Astrue, 2010 WL 3230818, *19 (W.D.
Wash. 2010) (emphasis in original) (discusssh@glen, 80 F.3d at 1288-89, ardtuce v. Astrue,
557 F.3d 1113, 1116 (9th Cir. 2008)).

IV.  The ALJ’'s Assessment of Pldifi's Residual Functional Capacity

If a disability determination “cannot be made on the basiseafical factors alone at step
three of the evaluation procest)e ALJ must identify the clainmds “functional limitations and
restrictions” and assess histar “remaining capacities for wiorelated activities.” SSR 96-8p,
1996 WL 374184 *2. A claimant’s residual functional capaassessment is usatistep four to

determine whether he or she can do his or herrplestant work, and at step five to determine

® As noted by Judge Mary Alice Theiler@aley, the ALJ inSmolen was found to have edén rejecting the lay
testimony in that case because “medical records, inclutiag notes made at the time, are far more reliable and
entitled to more weight than recent riections made by family membersdhathers, made with a view toward
helping their sibling in pending litigationSaley, 2010 WL 3230818, at *19 (quotirinolen, 80 F.3d at 1289). As
in bothSmolen andBruce, the ALJ in this caseesentially rejected the value of lay testimony as compared to [the]
objective medical evidence” in the recordld. (emphasis in original).
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whether he or she can do other wae id. It thus is what the claimant “can still do despite h
or her limitations.1d.

A claimant’s residual funatihal capacity is the maximum amouwfitwork the claimant is
able to perform based on all okthelevant evidence in the recofde id. However, an inability
to work must result from the claimantighysical or mental impairment(s)ld. Thus, the ALJ
must consider only those limitahs and restrictions “attributibto medically determinable
impairments.’ld. In assessing a claimant’'s RFC, the Allso is requiredo discuss why the
claimant’s “symptom-related functional limitatioasd restrictions can or cannot reasonably be
accepted as consistent with the medical or other evidelttat *7.

The ALJ in this case found plaintiff had the residual functional capacity:

... toperform lessthan the full range of light work . . . involving lifting
no mor e than 20 pounds at a time with frequent lifting or carrying of
objects weighing up to 10 pounds. The claimant can lift up to 20 pounds
occasionally and lift or carry up to 10 pounds frequently. The claimant
can stand and/or walk for approximately 6 hoursand sit for
approximately 6 hoursin an eight-hour wor kday with normal breaks.
The claimant can perform jobsthat require him to frequently climb
rampsare[sic] stairs, occasionally climb ladders, ropes, or scaffolds, and
occasionally balance, stoop, kneel, crouch, and crawl. The claimant can
perform jobsthat involve unlimited reaching, handling, and fingering.
The claimant can perform jobsthat involve occasional over head
reaching. He can perform jobsthat allow him to avoid concentrated
exposur e to extreme cold, excessive vibration, and wor kplace hazar ds
such as danger ous machinery and unprotected heights. In addition, the
claimant can perform simpletasks and have routine, superficial
interactions with coworkersand the general public, meaning, asan
example, giving and receiving instructions or directions, answering basic
guestions from the public, but not engaging in complex interactions such
as mediation, negotiation, or extensive team proj ects.

AR 21-22 (emphasis in original). But because of the ALJ’s errors in evaluating the medical
opinion and lay witness evidencetire record discussed above, the Court agrees with plaintjff

that the ALJ’s RFC assessment cannot be said to completely and accurately describe all of
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plaintiff's functional capbilities and thus to be supportey substantial evidence. Accordingly
here too the ALJ erred.

V. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pas¢vant work, at stepVe of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to dee Tackett v. Apfel, 180 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. 8 404.1520(d), (e). The ALJ can do timeugh the testimony @f vocational expert
or by reference to defendant’s Medicabdational Guidelineéthe “Grids”). Osenbrock v. Apfel,
240 F.3d 1157, 1162 (9th Cir. 2000gckett, 180 F.3d at 1100-1101.

An ALJ’s findings will be uphlel if the weight of themedical evidence supports the
hypothetical posed by the ALSee Martinezv. Heckler, 807 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tpalify as substantial evidencgee
Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s description of t
claimant’s disability “must be accurate taiéed, and supported by the medical recold.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisgee Rollinsv. Massanari, 261 F.3d 853, 857 (9th Cir. 2001).

At the hearing, the ALJ posed a hypothetapa¢stion to the vocational expert containir
substantially the same limitations as were inetlith the ALJ’'s assessment of plaintiff's residy
functional capacitySee AR 71-72. In response to that quest the vocational expert testified
that an individual with those limitations — and witie same age, education and work experie
as plaintiff — would be able to perform other joBseid. Based on the testimony of the

vocational expert, the ALJ found plaintiff would bapable of performing other jobs existing i

ORDER - 16

g

ial

nce

—




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

significant numbers in the national econor8ge AR 33-34. But because as discussed above the
ALJ erred in assessing plaintiff's RFC, the hyptitted question the ALJ pesl cannot be said tp
completely and accurately describe all of pi#fis functional capabilites, and therefore the
vocational expert’s testimony and the ALJ’s ste filetermination also cannot be said to be
supported by substantial evidence or free of error.

Plaintiff argues the ALJ also failed to résminconsistencies b&een the testimony of
the vocational expert concerningtjobs he identifiednd the descriptiorthereof contained in
the Dictionary of Occupational Titles ("DOT and thus erred on this basis as well. The ALJ
may rely on vocational expert testimony that “cadicts the DOT, but only insofar as the record
contains persuasive evidertoesupport the deviationJohnson v. Shalala, 60 F.3d 1428, 1435
(9th Cir. 1995). The ALJ, furthermore, has #férmative responsibility to ask the vocational
expert about possible conflidietween his or her testimoand information in the DOT.
Haddock v. Apfel, 196 F.3d 1084, 1091 (10th Cir. 1999). Thus, before relying on evidence
obtained from a vocational expert, the ALJ is reegiito “elicit a reasonable explanation for any
discrepancy” with the DOTHaddock, 196 F.3d at 1087; SSR 00-4p, 2000 WL 189704, at *2
The ALJ also must explain in his or her demishow the discrepancy or conflict was resolved,.
SSR 00-4p, 2000 WL 189704, at *4.

As pointed out by plaintiff each job the vocmial expert identified and the ALJ found
that plaintiff could do involve working aroundachinery, which the Court agrees reasonably
could be deemed to be dangerdseg 33; DOT 706.684-022, 1991 WL 679050 (small produdts

assembler: “Loads and unloads previously setaphimes, such as arbor presses, drill presse

iz

taps, spot-welding machines, riveting machines, milling machines, or broaches, to perform

fastening, force fitting, to light metal-tting operation on assembly line.”); DOT 529.687-010,

ORDER - 17




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

1991 WL 674737 (basket filleryfRemoves sealed cans or jars . . . from conveyer . . . May Ig

basket in layers, using hydraulic mechanismMay move baskets . . . using trucks or hoist.”);

DOT 920.687-042, 1991 WL 687971 (bottlihge attendant: “Pastes ldbend tax stamps . . .
as bottles pass on conveyor.”). As discussed@dowever, the ALJ limited plaintiff to jobs
where workplace hazards such as dangerousinagttould be avoided, which would seem t
conflict with the requirements of each of thendified jobs. Neither the ALJ nor the vocationa
expert, furthermore, addressed this potential coriffiee AR 33-34; 70-76. This was error.
Plaintiff additionally points out that &lbugh the ALJ limited him to occasional overhe

reaching, the above three jobs each megthie ability to reach frequentl§ee DOT 706.684-022

1991 WL 679050; DOT 529.687-010, 1991 Wr4737; DOT 920.687-042, 1991 WL 687971,

Defendant argues there is no dmfhere, because the DOT does not distinguish between ty
of reaching and thus the vocational expert&iteony does not deviate from the information i

the DOT. As plaintiff points out, though, the Conssioner’s own rulings define “[rleaching” &

“extending the hands and arimmsany direction.” SSR 85-15, 1985 WL 56857, at *7 (emphasis

" Defendant asserts “[c]learly, the vocational expert didseetthe machinery involved in the three jobs identified
be ‘dangerous’ in nature,” given that the vocational exXgeritified those jobs as ones that could be performed §
with the limitation on avoiding dangerous machinery aon#d in the hypothetical question. Dkt. 10, p.sE€;also
AR 71. If defendant is correct in regard to what the vocaltiexgert believed in terms of a lack of conflict, then K
was in error for the reasons discussed above. It is also equally plausible that the vocational expeseplishe
conflict. In any event, as noted abothee ALJ herself has a duty explain osab/e any conflicts in her decision. In
addition, while it is true that a vocational e recognized expertise provides the necesgamdation for his or
her testimony,” the mere fact of that expertise does not constitute a reasspkviation for the deviation from thg
DOT contained in the testimony itsefayliss, 427 F.3d at 1218 (emphasis added). In other words, although th
vocational expert’'s expertise alone certainly can protfidébasis for the ALJ to find that expert’s testimony
reliable, it says nothing abouthy the ALJ — or the Court — should acceptttestimony over thimformation in the
DOT, particularly given the “great weight” that pigiation carries and upon which the Commissioner herself
“routinely relies” to determine a claimant’s ability to perform other jobs in the national ecodaimgon, 60 F.3d
at 1435 n.7 and n.8 (finding explanation for deviation fla® T to be satisfactory because “the vocational exper
described the characteristics and requirements of jobs lo¢hl area,” and “the DOT is not invariably controlling
particularly where local job @macteristics are concernedTerry v. Qullivan, 903 F.2d 1273, 1276 (9th Cir. 1990)
see also Haddock, 196 F.3d at 1091-92 (noting that one possible reasonable explanation for deviation from D
“would be that the job the [vocational expert] is testifyamput is not included in the [DOT], but is documented i
some other acceptable source,” and another one “would be that a specified number or percentagrutafrgqtart
is performed at a lower RFC level than the Dictionary shows the job generally to require”).
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in original). Thus, a limitatiomo only occasional reaching ame of those directions necessarily
implies a restriction on the altyl to reach on a frequent bagienerally. The Court therefore
rejects defendant’s argument and instead findsnaesolved conflict exis here that the ALJ
erred in not resolving.

VI. This Matter Should Be Remandémt Further Administrative Proceedings

The Court may remand this case “either fdiional evidence and findings or to awar
benefits.”Smolen, 80 F.3d at 1292. Generally, when the Goeverses an ALJ’s decision, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. Barnhart, 379 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Thus, it is “the unusual case in which ttlear from the record that the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits is appropriated.

Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&salen, 80 F.3d at 129Ziolohan v.
Massanari, 246 F.3d 1195, 1210 (9th Cir. 2001). Speailly, benefits should be awarded
where:

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the

claimant’s] evidence, (2) there are no oarsling issues that must be resolved

before a determination of disability caa made, and (3) it is clear from the

record that the ALJ would be requiredfiiad the claimant diabled were such

evidence credited.

Smolen, 80 F.3d 1273 at 1298e also McCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th

Cir. 2002). Because issues still remain in regaritie medical evidence in the record, the lay

witness testimony, plaintiff's RFC, and her abilityperform other jobexisting in significant

numbers in the national economy, remand for furtie@sideration of those issues is warrantef.
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Although plaintiff requests that tlndant also be ordered to alot the testimony of a medical
expert on remand, it is not clear at this time gwth would be required of defendant, and thu
the Court declines to order her to do so.

CONCLUSION

Based on the foregoing discussion, the Courtlinefinds the ALJ improperly conclude
plaintiff was not disabled. Acedingly, defendant’s decision tieny benefits is REVERSED
and this matter is REMANDED for further adnstriative proceedings iaccordance with the
findings contained herein.

DATED this 22nd day of September, 2015.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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